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§  579.  The  scope  of  this  chapter.— It  is  not  within  the 
scope  of  this  chapter  to  treat  exhaustively  the  law  of  receivers; 
that  would  require  a  volume  in  itself.  During  the  last  twenty- 
years,  railroad  receiverships  have  occupied  so  prominent  a  place 
in  the  business  of  the  federal  courts,  that  the  subject,  it  would 
seem,  is  entitled  to  special  notice  iij  any  work  on  equity  pro- 
cedure in  those  courts ;  it  is  therefore  the  purpose  to  present 
in  this  chapter  some  general  principles  of  the  law  of  receiver- 
ships, followed  by  a  brief  statement  of  the  law  of  railroad 
receiverships  in  the  federal  courts. 

§  580.  Receiverships  and  receivers  defined. —  A  receiver- 
ship is  a  conservatory  and  administrative  proceeding,  incident  to 
the  prosecution  of  a  suit  in  equity  concerning  specific  property, 
in  and  by  means  of  which  the  court  seizes  the  property  and  pre- 
serves it  and  its  income  pending  the  suit,  for  the  purpose  of  se- 
curing to  the  successful  party  the  fruits  of  the  litigation.  The 
functions  of  a  receiver  are  twofold,  namely:  (1)  To  preserve, 
jpendente  lite,  the  property  and  its  income  which  is  the  subject  of 
the  litigation,  from  deterioration,  or  waste,  or  loss,  or  destruc- 
tion, or  depreciation  in  value ;  and  (2)  to  administer  the  property, 
and  distribute  it,  or  dispose  of  it,  according  to  the  rights  of  the 
parties  to  the  suit,  as  ascertained  and  determined  by  the  decree 
of  the  court  in  the  cause.  The  collection  and  preservation  of 
the  rents  and  income  of  the  property  are  within  the  purposes  of 
the  receivership.  A  receiver  is  an  indifferent  person  between 
the  parties  to  a  cause  pending  in  a  court  of  equity,  appointed 
by  the  court  as  its  conservative  and  administrative  officer  in 
that  particular  cause,  to  receive  and  preserve  the  property  or 
fund  in  litigation,  and  its  rents,  issues  and  profits,  jjentZejife  lite, 
and  to  disburse  and  dispose  of  them  according  to  the  direction 
and  decree  of  the  court,  when  it  does  not  seem  reasonable  to 
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the  court  that  either  party  should  do  it.*  The  supreme  court 
of  the  United  States  has  defined  a  receiver  as  follows:  "He  is 
a  representative  of  the  court,  and  may  by  its  direction  take 
into  his  possession  every  kind  of  property  which  may  be  taken 
in  execution,  and  also  that  which  is  equitable,  if  of  a  nature  to 
be  reduced  into  possession.  But  it  is  not  considered  in  every 
case  that  the  right  to  the  possession  is  transferred  by  his  ap- 
pointment; for  where  the  property  is  real,  and  there  are  ten- 
ants, the  court  is  virtually  the  landlord,  though  the  tenants 
may  be  compelled  to  attorn  to  the  receiver.  When  appointed 
very  little  discretion  is  allowed  to  him,  for  he  must  apply  to 
the  court  for  liberty  to  bring  or  defend  actions,  to  let  the  es- 
tate, and  in  most  cases  to  lay  out  money  on  repairs,  and  he  may 
without  leave  distrain  only  for  rent  in  arrear  short  of  a  year. 
A  receiver  is  an  indifferent  person  between  the  parties,  ap- 
pointed by  the  court  to  receive  the  rents,  issues  or  profits  of 
land,  or  other  thing  in  question  in  this  court,  pending  the  suit, 
where  it  does  not  seem  reasonable  to  the  court  that  either  party 
should  do  it.  He  is  an  officer  of  the  court;  his  appointment  is 
provisional.  He  is  appointed  in  behalf  of  all  parties,  and  not 
of  the  complainant  or  of  the  defendant  only.  He  is  appointed 
for  the  benefit  of  all  parties  who  may  establish  rights  in  the 
cause.  The  money  in  his  hands  is  in  custodia  legis  for  who- 
ever can  make  out  a  title  to  it.  It  is  the  court  itself  which  has 
the  care  of  the  property  in  dispute.  The  receiver  is  but  the 
creature  of  the  court;  he  has  no  powers  except  such  as  are  con- 
ferred upon  him  by  the  order  of  his  appointment  and  the  course 
and  practice  of  the  court."  ^ 

In  another  case  the  same  court  said:  "A  receiver  is  ap- 
pointed upon  a  principle  of  justice  for  the  benefit  of  all  con- 
cerned. Every  kind  of  property  of  such  a  nature  that,  if  legal, 
it  might  be  taken  in  execution,  may,  if  equitable,  be  put  into 
his  possession.  Hence  the  appointment  has  been 'said  to  be  an 
equitable  execution.    He  is  virtually  a  representative  of  the 

1  Booth  V.  Clark,  17  How.  321,  330;  473,  479;  Jenny's  Equity,  249;  Davis 

Wyatt's  Prao.  Reg.  355;  Devendorf  v.  Duke  of  Marlborough,  2  Swanst. 

V.  Dickinson,  SlHow.Pr.  275;  Baker  135;  Delany  v.  Mansfield,  1  Hogan, 

V.  Adm'r  of  Backus,  32  111.  79;  Davis  234;  Commonwealth  v.  Gould,  118 

V.  Gray,  16  Wall  217;  Chase's  Case,  Mass.  300,  307. 

1  Bland  Ch.  206;  s.  c,  17  Am.  Dec.  2  Booth  v.  Clark,  17  How.  330. 
277,  379;  Porter  v.  £[abin,  149  U..  S. 
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court,  and  of  all  the  parties  in  interest  in  the  litigation  wherein 
he  is  appointed.  He  is  required  to  take  possession  of  property 
as  directed,  because  it  is  deemed  more  for -the  interests  of  justice 
that  he  should  do  so  than  that  the  property  should  be  in  the 
possession  of  either  of  the  parties  in  the  litigation.  He  is  not 
appointed  for  the  benefit  of  either  of  the  parties,  but  of  all 
concerned.  Money  or  property  in  his  hands  is  in  custodia  legis. 
He  has  only  such  power  and  authority  as  are  given  him  by  the 
court,  and  must  not  exceed  the  prescribed  limits.  The  court 
will  not  allow  him  to  be  sued  touching  the  property  in  his 
charge,  nor  for  any  malfeasance  to  the  parties  or  others,  with- 
out its  consent ;  nor  will  it  permit  his  possession  to  be  disturbed 
by  force,  nor  violence  to  be  offered  to  his  person  while  in  the 
discharge  of  his  oflEicial  duties.  In  such  cases  the  court  will 
vindicate  its  authority,  and,  if  need  be,  will  punish  the  offender 
by  fine  and  imprisonment  for  contempt.  The  same  rules  are 
applied  to  the  possession  of  a  sequestrator.  Where  property 
in  the  hands  of  a  receiver  is  claimed  by  another,  the  right  may 
be  tried  by  proper  issues  at  law,  by  a  reference  to  a  master,  or 
otherwise,  as  the  court  in  its  discretion  may  see  fit  to  direct. 
"Where  property  in  the  possession  of  a  third  person  is  claimed 
by  the  receiver,  the  complainant  must  make  such  third  person 
a  party  by  amending  the  bill,  or  the  receiver  must  proceed 
against  him  by  suit  in  the  ordinary  way.  After  tenants  have 
attorned  to  the  receiver,  he  may  distrain  for  rent  in  arrear  in 
his  own  name.  In  a  suit  between  partners  he  may  be  required 
to  carry  on  the  business,  in  order  to  preserve  the  good-will  of 
the  establishment,  until  a  sale  can  be  effected."  ■•  And  "when 
a  court  exercising  jurisdiction  in  eqtaity  appoints  a  receiver  of 
all  the  property  of  a  corporation,  the  court  itself  assumes  the  ad- 
ministration of  the  estate ;  the  possession  of  the  receiver  is  the 
possession  of  the  court ;  and  the  court  itself  holds  and  administers 
the  estate,  through  the  receiver  as  its  officer,  for  the  benefit  of 
those  whom  the  court  shall  ultimately  adjudge  to  be  entitled  to 
it.  It  is  for  that  court,  in  its  discretion,  to  decide  whether  it  will 
determine  for  itself  all  claims  of  or  against  the  receiver,  or  will 
allow  them  to  be  litigated  elsewhere.  It  may  direct  claims  in 
favor  of  the  corporation  to  be  sued  on  by  the  receiver  in  other  tri- 
bunals, or  may  leave  him  to  adjust  and  settle  them  without  suit, 
1  Davis  V.  Gray,  16  Wall  317,  2ia 
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as  in  its  judgment  maybe  most  beneficial  to  those  interested  in 
the  estate.  An}''  claim  against  the  receiver  or  the  corporation  the 
court  may  permit  to  be  put  in  suit  in  another  tribunal  against 
the  receiver,  or  may  reserve  to  itself  the  determination  of  it ; 
and  no  suit,  unless  expressly  authorized  by  statute,  can  be 
brought  against  the  receiver  without  the  permission  of  the 
court  which  appointed  him."  '■ 

§  581.  The  power  to  appoint  receivers  inherent  in  courts 
of  equity. —  The  power  to  appoint  a  receiver,  in  a  proper  case, 
is  inherent  in  all  courts  of  equity,  or  courts  possessing  full 
equity  powers;  this  power  to  appoint  a  receiver  is  an  essential 
part  of  the  equity  jurisdiction,  made  necessary  by  the  inade- 
quacy of  the  remedy  at  law ;  the  power  arises  out  of  the  pre- 
ventive, protective  and  administrative  jurisdiction  of  the  court. 
From  an  early  period  the  High  Court  of  Chancery  of  England 
asserted  and  exercised  the  power  and  jurisdiction  to  take  into 
its  custody  and  control  both  real  and  personal  property,  to  pre- 
serve it  from  waste,  loss  or  destruction  pending  litigation  con- 
cerning it,  or  proceedings  for  its  administration.  This  power 
was  often  exercised  upon  bills  filed  by  creditors  for  the  admin- 
istration of  assets;  in  the  administration  of  trusts;  for  the  col- 
lection, preservation  and  application  of  the  rents  of  mortgaged 
lands ;  in  suits  between  co-tenants ;  in  the  preservation  of  the 
estates  of  idiots  and  lunatics ;  in  suits  concerning  mining  prop- 
erties ;  in  suits  for  the  settlement  of  the  business  of  copartner- 
ships; in  aid  of  the  action  of  ejectment,  and  in  many  other 
classes  of  cases.  One  of  the  principal  defects  in  the  courts  of 
common  law  was  found  to  be  in  their  want  of  power  to  pre- 
serve property  and  its  income  and  restrain  wrong  and  irrepa- 
rable injury  until  the  right  could  be  determined.  This  defect 
was  supplied  by  the  court  of  chancery,  by  the  issuance  of  in- 
junctions, the  appointment  of  receivers,  and  the  issuance  of 
the  writ  of  sequestration.  That  court  possessed  the  power  to 
administer  preventive  justice ;  it  was  vested  with  a  preventive 
and  protective  jurisdiction  which  enabled  it  to  preserve  rights 
and  estates  from  waste  and  destruction  pendente  lite;  it  was 
also  vested  with  an  administrative  jurisdiction  by  which  it 
was  enabled  to  administer  property  and  assets,  and  dispose  of 

1  Porter  v.  Sabin,  149  U.  S.  473,  479. 
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and  make  distribution  thereof,  according  to  the  rules  of  law 
and  the  principles  of  equity  and  justice.  In  the  exercise  of  its 
powers,  the  court  sometimes  acted  through  the  agency  of  a 
master  or  a  receiver,  or  sequestrators  or  other  officer  of  the 
court.^ 

§  582.  When  a  receiver  will  be  appointed  —  Judicial  dis- 
cretion.— "  An  application  for  the  appointment  of  a  receiver 
is  one  which  is  addressed  to  the  sound  discretion  of  the  court, 
to  be  exercised  as  an  auxiliary  to  the  attainment  of  the  ends 
of  justice.  It  is  one  of  the  modes  in  which  the  preventive  jus- 
tice of  a  court  of  equity  is  administered.  The  great  object  is 
to  secure  the  property  or  thing  in  controversy,  so  that  it  may 
be  subjected  to  such  order  or  decree  as  the  court  may  make  in 
the  particular  case.  It  is  intended  equally  for  the  security  of 
both  plaintiff  and  defendant.  The  possession  of  the  receiver 
is  not  adverse  to  or  in  hostility  to  the  rights  of  the  defendant  j 
that  possession  is  the  possession  of  the  court,  held  equally  for 
the  greater  safety  of  all  the  parties  concerned.  .  .  .  Thei 
plaintiff  must  show,  first,  either  that  he  has  a  clear  right  to  the 
property  itself;  or  that  he  has  some  lien  upon  it;  or  that  the 
property  constitutes  a  special  fund  to  which  he  has  a  right  to 
resort  for  the  satisfaction  of  his  claim.  And  secondly,  that 
the  possession  of  the  property  by  the  defendant  was  obtained 
by  fraud ;  or  that  the  property  itself,  or  the  income  arising 
from  it,  is  in  danger  of  loss  from  the  neglect,  waste,  miscon- 
duct or  insolvency  of  the  defendant."^  "The  appointment  of 
a  receiver  does  not  involve  the  determination  of  any  right,  or 
affect  the  title  of  either  party  in  any  manner  whatever;  but 
still  an  application  for  such  an  appointment  can  only  be  made 
by  those  who  have  an  acknowledged  interest,  or  where  there 
is  strong  reason  to  believe  that  the  party  asking  for  a  receiver 
will  recover.  .  .  .  A  manifest  abuse  of  a  trust  by  an  habitual 
and  prospective  course  of  dealing,  bringing  the  property  into 
danger,  has  been  held  to  afford  sufficient  ground  for  the  ap- 
pointment of  a  receiver;  but  in  no  case  has  there  been  the  least 

»1  Spence,  378,  673;  Stillwell  v.  Vause  v.  Woods,  46  Miss.  120;  Bank 

Williams,  6   Madd.  49;    Folsom   v.  of  Miss.  v.   Duncan,   53   Miss.   470; 

Evans,  5  Minn.  418;  Hopkins  v.  Canal  Skinner  v.  Maxwell,  66  N.  0. 45, 47, 48. 
Proprietors,  L.  R.  6  Eq.  447;  Mays  v.        ^  Freeman's  Ch.  (Miss.)  718;  Vause 

Rose,    Freeman's    Ch.    (Miss.)   703;  v.  Wood,  46  Miss.  137, 138. 
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hesitation  in  making  such  appointment,  where  the  party  in  the 
actual  receipt  of  the  rents  and  profits  was  shown  to  be  insolv- 
ent. .  . "  .  A  receiver  is  appointed  for  the  benefit  of  the 
interested  party-  who  makes  the  application,  and  for  any  oth- 
ers who  may  choose  to  avail  themselves  of  it,  and  who  may 
have  an  interest  in  the  property  proposed  to  be  put  into  the 
hands  of  a  receiver.  The  immediate  moving  cause  of  the  ap- 
pointment is  the  preservation  of  the  subject  of  litigation,  or 
the  rents  and  profits  of  it,  from  waste,  loss  or  destruction ;  so 
that  there  may  be  some  harvest,  some  fruits  to  gather,  after  the 
labors  of  the  controversy  aje  over.  The  ulterior  objects  of  the 
appointment  are  those  contemplated  by  the  suit  itself;  they 
are  the  several  kinds  of  relief  which  may  be  asked  for  and 
obtained  by  the  complainant's  bill.  "Where  the  plaintiff  claims 
the  whole,  as  a  purchaser  or  by  a  superior  title,  if  he  succeeds, 
it  eventuates  that  the  appointment  was  entirely  and  exclusively 
for  his  benefit.  But  so  far  from  such  being  the  only  kind  of 
cases  in  which  a  receiver  has  been  appointed,  they  are  in  fact 
of  the  most  rare  occurrence.  Where  the  plaintiff  was  a  mort- 
gagee, or  a  creditor  suing  in  his  own  right  alone,  or  for  him- 
self and  other  creditors  whose  claims  might  or  might  not  cover 
the  whole  amount;  or  where  the  object  of  the  bill  was  to  ob- 
tain a  fair  division  of  the  property  and  to  have  debts  paid ;  or 
where  the  portion  to  which  the  contending  parties  would  be 
respectively  entitled  was  uncertain  until  a  division  should  be 
made  by  the  court;  or  where  one  tenant  in  common  took  the 
whole  rents  and  profits  to  the  exclusion  of  his  co-tenants, —  if 
the  merits  of  the  case  required  it,  a  receiver  has  been  appointed 
and  directed  to  take  charge  of  the  whole  estate.  And  at  the 
instance  of  a  plaintiff  who  claimed  as  a  purchaser,  such  an  ap- 
pointment has  been  made,  even  before  answer,  although  it  was 
urged  in  argument  that  a  married  woman,  who  claimed  a  life 
estate  under  a  post-nuptial  settlement,  would  be  stripped  by  it 
of  her  only  means  of  defense  and  support." ' 

The  application  for  the  appointment  of  a  receiver  is  always 
addressed  to  the  sound  discretion  of  the  court  to  which  it  is 
made.  As  a  general  rule,  such  appointment  will  be  made  in 
all  cases  where  the  interests  of  the  parties  seem  to  require  it.^ 

1  Chase's  Case,  1  Bland's  Oh.  (Md.)  «  Crane  v.  McCoy,  1  Bond,  422,  431, 
313,  214;  s.  C,  17  Am.  Dec.  277,  279.    Fed.  Cas.  3,354. 
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It  is  well  settled  that  the  appointment  of  a  receiver  is  a  matter 
resting  in  the  discretion  of  the  court;  the  appointment  involves 
the  decision  of  no  right,  but  is  designed  to  secure  and  husband 
the  fund,  that  it  may  be  appropriated,  vrithout  delay  or  incon- 
venience, as  the  court  upon  the  final  trial  may  adjudge.  Noth- 
ing is  more  common  in  chancery  practice  than  the  appointment 
of  receivers  in  suits  against  executors,  where  there  is  danger  to 
the  fund  without  such  appointment,  or  where  he  has  wasted 
the  assets  of  the  estate,  or  in  other  respects  has  misconducted 
himself;  and  where  a  bill  was  filed  by  the  creditors  of  an  es- 
tate against  a  person  who  had  obtained  possession  of  the  funds 
belonging  to  it  by  representing  himself  to  be  the  executor,  and 
who  was  alleged  and  shown  to  be  insolvent,  a  receiver  was 
properly  appointed.'  The  appointment  of  a  receiver  rests  in 
the  discretion  of  the  court  in  all  cases  where  executors  have 
become  bankrupt,  or  wasted  or  misapplied  the  assets,  or  where 
any  part  thereof  has  been  lost  through  their  misconduct  or 
negligence.  And  if  the  fund  is  in  danger,  it  is  a  matter  of 
right  to  have  a  receiver  whenever  there  has  been  any  negli- 
gence or  improper  conduct  on  the  part  of  the  trustee.^  Where 
it  is  alleged  and  shown  that  a  fund  belonging  to  an  estate  is  in 
danger  of  beilig  lost  by  reason  of  the  refusal  of  the  executor  to 
collect  and  account  for  the  same  in  the  settlement  of  the  es- 
tate, a  receiver  will  be  appointed  with  directions  to  collect  the 
fund.'  A  court  of  equity  will  never  for  a  moment  sanction  the 
idea  that  debtors  in  failing  circumstances  shall  be  permitted  to 
put  their  creditors  in  the  power  of  an  insolvent  assignee  by  a 
voluntary  assignment  of  their  property  to  him,  although  it  is 
expressed  to  be  for  the  payment  of  their  debts;  and  the  proper 
course  for  the  court  to  pursue  in  such  cases  is  to  appoint  a  re- 
ceiver, on  the  application  of  the  parties  for  whose  benefit  the 
fund  is  assigned.*  When  a  trust  is  created  by  a  will  or  other 
instrument,  and  the  trustees  named  in  the  instrument  all  refuse 
to  act,  or  are  all  dead,  the  trust  devolves  upon  the  court  of 
chancery;  and  in  such  case  it  is  proper  for  the  beneficiaries  to 

lEx  parte  Walker,  25  Ala.  81,  100-  3  State  v.  Wilmer,  65  Md  178  188 

109.  189.                                                 '       ' 

2  Jenkins  v.  Jenkins,  1  Paige  Ch.  *  Haggarty  v.  Pittman,  1  Paige  Ch. 

243;  Taylor  v.  Allen,  2  Atk.  213;  An-  398. 
drews  v.  Powys,  2  Bro.  C.  C.  476. 
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go  into  the  court  upon  which  the  trust  has  devolved,  and  ob- 
tain the  appointment  of  a  receiver  to  preserve  the  trust  estate 
and  collect  and  preserve  the  rents  and  profits  pending  the  liti- 
gation to  determine  the  validity  of  the  instrument  creating  the 
trust.^ 

If  partners  quarrel,  a  receiver  will  not  be  appointed  merely 
on  such  account,  because  it  may  not,  of  itself,  be  a  sufficient 
ground  for  severing  the  connection  between  them;  but  where 
a  dissolution  has  already  taken  place,  or  it  is  apparent  that  it 
will  be  decreed  on  the  ground  of  some  breach  of  duty  or  con- 
tract by  one  of  the  partn*s,  a  receiver  will  be  appointed.^ 
Upon  a  bill  filed  by  one  of  the  partners  for  the  purpose  of  dis- 
solving the  partnership,  and  to  settle  the  partnership  accounts, 
and  distribute  the  property  and  effects  of  the  firm,  it  is  a  matter 
of  course  to  appoint  a  receiver ;  and  where  it  is  necessary  to  carry 
on  the  business  and  secure  the  good-will  thereof  to  purchasers, 
in  order  to  preserve  the  property,  the  court  will  order  the  re- 
ceiver to  carry  on  the  business  in  the  usual  way,  until  the 
property  can  be  sold.'  As  a  general  rule,  each  partner  has  a 
right  to  the  possession  of  the  partnership  effects,  and  to  col- 
lect and  apply  them  in  satisfaction  of  the  debts  of  the  firm ; 
and  where  either  party  has  a  right  to  dissolve  the  partnership, 
and  the  agreement  between  the  partners  makes  no  provision 
for  closing  up  the  concern,  it  is  a  matter  of  course  to  appoint 
a  manager  or  receiver,  on  a  bill  filed  for  that  purpose,  if  the 
partners  cannot  arrange  the  matter  among  themselves;  and 
in  such  case  the  court  will  direct  the  receiver  to  apply  the 
partnership  property  and  funds  to  the  payment  of  the  debts  of 
the  firm,  ratably,  without  giving  a  preference  to  the  favorite 
creditors  of  either  partner.* 

If  the  owners  of  a  majority  of  the  stock  of  a  corporation 
neglect  to  elect  directors  to  take  charge  of  the  corporate  prop- 
erty, the  minority  are  not  to  be  the  sufiferers  in  consequence  of 
such  neglect;  under  such  circumstances  it  is  proper  to  appoint 
a  receiver  to  take  charge  of  the  effects  of  the  company  and 
preserve  them  for  the  benefit  of  the  stockholders  generally.* 

iMoCasker  v.  Brady,  1  Barb.  Ch.  'Martin  v.  Van  Schank,  4  Paige 

339,  343;  King  v.  Donnelley,  5  Paige  Ch.  480. 

Ch.  46.  *  Law  v.  Ford,  3  Paige  Ch.  310. 

-  Henn  v.  Wash,  3  Edw.  Ch.  139.  ^  Lawrence  v.  Greenwich  Fire  Ins. 
39 
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In  cases  of  creditors'  bills,  filed  for  the  purpose  of  obtaining 
satisfaction  out  of  the  property  of  defendant,  after  the  return 
of  an  execution  unsatisfied,  it  is  almost  a  matter  of  course  to 
appoint  a  receiver  to  collect  and  preserve  the  property  pend- 
ing litigation.  And  where  the  sworn  bill  of  the  plaintiff  shows 
that  he  has  an  equitable  right  to  all  the  funds  and  property  of 
the  defendant  to  satisfy  his  debt,  if  the  right  of  the  plaintiff  is 
not  denied  by  the  defendant  in  answer  to  the  application  for 
a  receiver,  there  can  be  no  good  reason  why  the  plaintiflf 
should  not  have  a  receiver  appointed  to  preserve  the  property 
from  waste  or  lossi'  In  all  cases  of  creditors'  bills  to  reach  the 
equitable  property  of  debtors,  on  an  execution  at  law  returned 
unsatisfied,  it  is  the  duty  of  the  plaintiff,  within  a  reasonable 
time  after  he  has  obtained  an  injunction  restraining  the  de- 
fendants from  collecting  their  debts  or  disposing  of  their  per- 
ishable property,  to  apply  to  the  court  and  obtain  the  appoint- 
ment of  a  receiver,  or  to  make  some  other  provision  for  the 
collection  of  the  debts  and  the  preservation  of  the  property; 
or  the  injunction  should  be  dissolved  so  far  as  to  enable  the 
defendants  to  preserve  it  themselves.^ 

§  583.  Same  —  In  suits  to  foreclose  mortgages. —  Upon 
bills  filed  to  foreclose  mortgages,  courts  of  equity  always  have 
the  power,  where  the  debtor  is  insolvent  and  the  mortgaged 
property  is  an  insufiicient  security  for  the  debt,  and  there  is 
good  cause  to  believe  that  it  will  be  wasted  or  deteriorated  in 
the  hands  of  the  mortgagor,  as  by  the  cutting  of  timber  or 
suffering  dilapidation,  to  take  charge  of  the  property  by  meafls 
of  a  receiver,  and  preserve  not  only  the  corpus,  but  the  rents 
and  profits,  for  the  satisfaction  of  the  debt.' 

§  584.  Appointment  of  a  receiver  does  not  affect  tlie  right 
to  the  property. —  The  appointment  of  a  receiver  does  not  de- 
termine any  right  to  the  property,  nor  in  any  manner  what- 
ever affect  the  title  of  either  party  to  the  subject-matter  of  the 

Co.,  1  Paige  Ch.   587;  Andrews  v.  Bloodgood  v,  Glark^  4  Paige  Ch,  575, 

Powys,  3  Bro.  P.  C.  504;  Maguire  v.  577. 

Allen,  1  Ball  &  B.  75.  s  Kountz  v.  Omaha  Hotel  Co.,  107 

1  Bloodgood  V.  Clark,  4  Paige  Ch.  U.  S.  378,  395;  Grant  v.  Phoenix  Life 


575. 
2  Osborn  v.  Hyer,  2  Paige  Ch.  848; 


Ins.  Co.,  131  U.  a  105,  117. 
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litigation.  The  effect  of  the  appointment  of  a  receiver  is  not 
to  oust  any  party  of  his  right  to  the  possession  of  the  property, 
but  merely  to  retain  it  for  the  benefit  of  the  party  who  may 
ultimately  appear  to  be  entitled  to  it ;  and  when  the  party  en- 
titled to  the  estate  has  been  ascertained,  the  receiver  will  be 
considered  his  receiver.^  A  receiver  derives  his  authority  from 
the  act  of  the  court  appointing  him,  and  not  from  the  act  of 
the  parties  at  whose  suggestion  or  by  whose  consent  he  is  ap- 
pointed ;  and  the  utmost  effect  of  this  appointment  is  to  put 
the  property  from  that  time  into  his  custody  as  an  ofiBcer  of 
the  court,  for  the  benefit  of  the  party  ultimately  proved  to  be 
-entitled  to  it,  but  not  to  change  the  title,  or  even  the  right  of 
possession,  in  the  property.^ 

§  585.  No  receiver  appointed  until  bill  filed. —  The  court 
has  no  jurisdiction  to  appoint  a  receiver  unless  a  cause  is  pend- 
ing, and  therefore  the  bill  must  be  filed  before  the  order  can 
be  made ; '  and  to  authorize  the  appointment  of  a  receiver  the 
bill  must  lay  the  foundation  for  it  by  stating  the  facts  which 
.show  its  necessity  or  propriety;*  and  the  persons  who  own  the 
property  sought  by  the  bill  to  be  placed  in  the  hands  of  a  re- 
ceiver, or  who  are  in  possession  of  such  property  and  asserting 
-claim  to  it,  should  be  made  parties  defendant  to  the  bill,  so 
they  may  be  heard  upon  the  application  and  have  an  oppor- 
tunity to  defend  their  title  and  possession.'  When  it  is  in- 
tended to  apply  for  the  appointment  of  a  receiver,  it  is  usual 
and  proper  to  insert  in  the  bill  a  special  prayer  for  such  ap- 
pointment, but  such  prayer  is  not  absolutely  essential;  the 

1  Wiswall  V.  Sampson,  14  How.  52,  Clellan,  53  Miss.  507;  Barber  v. 
65.  Mariner,  71  Miss.  725;   Whitney  v. 

2  Chicago  Union  Bank  v.  Kansas  Bank,  71  Miss.  1009;  Merchants'  & 
City  Bank,  136  U.  S.  236,  citing  Skip  Manufacturers'  Bank  v.  Kent,  Cir- 
V.  Harwood,  8  Atk.  564;  Wiswall  v.  cuit  Judge,  48  Mich.  293;  Jones  v. 
.Sampson,  14  How.  53, 65;  Ellis  v.  Bos-  Scholl,  45  Mich.  379. 

ton,  Hartford   &  Erie  R.    Co.,    107  •'Tomlinson  v.  Ward,  2  Conn.  396; 

Mass.  1,  28;  Maynard  V.Bond,  67  Mo.  Blondheim    v.   Moore,   11    Md.   365; 

315;  Herman  v.  Fisher,  11  Mo.  App.  Vause  v.  Wood,  46  Miss.  137. 

■375,  381.  5  Searles  v.  Jacksonville,  P.  &  M. 

3  Ex  parte  Whitfield,  3  Atk.  315;  R.  Co.,  2  Woods,  631,  Fed.  Cas.  13,586; 
Anon.,  1  Atk.  578;  Ex  parte  Mount-  Baker  v.  Administrator  of  Backus, 
fort,  15  Ves.  445;  Crowder  v.  Moone,  33  111.  79;  Mays  v.  Wherry,  8  Tenn. 
53  Ala.  330;  Baker  v.  Administrator  Ch.  34;  Sea  Ins.  Co.  v.  Stebbins,  8 
-of  Backus,  32  111.  79;  Hardy  v.  Mo-  Paige  Ch.  565. 
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necessity  for  the  appointment  often  arises  after  the  bill  has 
been  filed.'  But  a  United  States  equity  rule,  prescribing  the 
requisites  of  a  bill  in  equity,  declares  that  "  if  an  injunction, 
or  a  writ  of  ne  exeat  regno,  or  any  other  special  order,  pending 
the  suit,  is  required,  it  shall  also  be  specially  askqd  for."^ 

§  586.  Receiver  appointed  before  answer  filed.—  Accord- 
ing to  the  early  practice  of  the  High  Court  of  Chancery  of 
England,  a  receiver  would  not  be  appointed  until  after  the  de- 
fendant had  appeared  and  filed  his  answer  to  the  bill;'  but 
Lord  Kenyon  changed  the  rule  and  established  the  principle 
that  a  receiver  may  be  appointed  before  the  appearance  and 
answer  of  the  defendant,  where  it  appears  by  affidavit  that  the 
plaintiff  has  a  meritorious  cause  and  justice  requires  the  ap- 
pointment to.be  made;  *  and  this  rule  has  since  been  followed.* 

,    §  587.  Application  for  appointment  of  receiver  and  notice. 

After  bill  filed  stating  the  necessity  or  propriety  of  the  appoint- 
ment of  a  receiver,'  the  application  for  the  appointment  may  be 
made  by  motion  or  petition,  based  upon  the  case  made  by  the 
bill,  and  supported  by  affidavits  verifying  the  facts  which  are  re- 
lied upon  for  the  obtaining  of  the  order.'  It  is  a  general  rule  that 
notice  of  an,  application  for  the  appointment  of  a  receiver  must 
be  served  on  the  adverse  party,*  except  when  the  defendant 
resides  out  of  the  jurisdiction  of  the  court  and  canuot  be  served.* 
"  By  the  settled  practice  of  the  court,  in  ordinary  suits,  a  re- 
ceiver canunot  be  appointed  ex  pa/rte  before  the  defendant  has 
had  an  opportunity  to  be  heard  in  relation  to  his  rights,  ex- 
cept in  those  oases  where  he  'is  out  of  the  jurisdiction  of  the 
court  or  cannot  be  found,  or  where,  for  some  other  reason,  it 
becomes  absolutely  necessary  for  the  court  to  interfere,  before 

»3Daniell,  427;  Maloomb  V.  Mont-  '3  Daniell,    437,    428;    Clark    v. 

gomery,  3  Wall.  500.  Eidgely,  1  Md.  70. 

2  Equity  Rule  21.  STurgean  v.  Brady,  24  La.  Ann. 

sVaun  V.  Barnett,  3  Bro.  Ch.  154;  348;  Nussbaum  v.  Stein,  13  Md.  815; 

Maguire  v.  Allen,   1   Ball  &  B.  75;  Mays  v.  Rose,  Freeman  Ch.  (Miss.) 

Tanfield  v.  Irvine,  3  Russ.  149.  703;   Jones  v.  Scholl,  45  Midi.  379; 

*Vaua  V.  Barnett,  2  Bro.  Ch.  154.  Whitehead  v.  Wooten,  43  Miss.  533; 

5  Duckworth  v.  TrafCord,  18  Ves.  Tibbals  v.  Sargent,  14  ]Sr.  J.  Eq.  449; 

383;  Bloodgood  v.  Clark,  4  Paige  Ch.  Miltenberger  v.  Logansport  Ry.  Co., 

p74,  576.  106  U.  S.  286. 

^Totnlinson  v.  Wardj  3  Conn.  400.  9  3.Daniell,  428. 
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there  is  time  to  give  notice  to  the  opposite  party,  to  prevent 
the  destruction  or  loss  of  property.  And  in  every  case  where 
the  court  is  asked  to  deprive  the  defendant  of  the  possession 
of  his  property  without  a  hearing,  or  an  opportunity  to  oppose 
the  application,  the  particular  facts  and  circumstances  which 
render  such  a  summary  proceeding  proper  should  be  set  forth 
in  the  bill  or  petition  on  which  such  application  is  founded.'" 
As  a  general  rule,  a  receiver  should  not  be  appointed  with- 
out notice  to  the  opposite  party;  but  that  rule  must  be  subject 
to  exceptions  in  special  cases  where  irreparable  injury  would 
be  sustained  by  one  or  both»parties  by  such  delay .^ 

§  588.  Appointment  of  receivers  —  Procedure  in  the  Eng- 
lish Chancery  as  it  existed  A.  D.  1842. —  The  procedure  in 
the  High  Court  of  Chancery  of  England,  in  the  appointment 
of  receivers,  and  subsequent  proceedings  in  regard  to  the  re- 
ceivership, as  it  existed  in  A.  D.  1842,  when  the  United  States 
equity  rules '  were  promulgated,  is  as  follows : 
^  1.  iV^o  receiver  unless  ccmse  pending. —  The  court  had  no  ju- 
risdiction to  appoint  a  receiver,  unless  a  cause  was  pending 
to  which  the  persons  to  be  affected  by  the  appointment  were 
parties.  To  this  rule  there  was  one  exception,  namely :  Where 
there  was  an  idiot  or  a  lunatic  owning  an  estate,  and  no  suit- 
able person  could  be  found  who  would  undertake  the  office  of 
committee  of  the  estate  without  salary,  the  court  could,  by 
virtue  of  its  special  jurisdiction  in  such  matters,  appoint  a  re- 
ceiver o'f  the  lunatic's  estate,  with  a  salary,  upon  an  ex  parte 
petition  presented  for  the  purpose  of  obtaining  the  appoint- 
ment. 

2.  Application  for  the  appointment. —  The  application  for  the 
appointment  of  a  receiver  could  be  made  either  by  petition  or 
motion,  but  it  was  usually  made  by  motion ;  the  application  was 
based  upon  the  case  made  by  the  bill,  or  upon  facts  occurring 
after  the  bill  had  been  filed,  and  could  be  made  at  any  stage  of 
the  proceedings,  before  or  after  appearance  or  answer  of  the  de- 
fendant, or  interlocutory  decree,  according  to  the  urgency  and 
exigency  of  the  case.  In  receivership  cases,  it  was  usual  to  insert 
in  the  bill  a  special  prayer  for  the  appointment  of  a  receiver ; 

1  Verplank  v.  Mercantile  Ins.  Co.,       *  People  v.  Norton,  1  Paige  Ch.  17. 
2  Paige  Ch.  450,  451.  »  Equity  Rule  90. 
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but  such  a  prayer  was  not  absolutely  requisite,  as  the  necessity 
for  the  appointment  frequently  arose  after  the  bill  was  filed ; 
and,  if  the  facts  of  the  case  authorized  the  appointment,  th& 
court  would  make  it  without  requiring  the  bill  to  be  amended. 

3.  Notice  of  application. —  The  court  would  not,  as  a  gen- 
eral rule,  appoint  a  receiver  without  previous  notice  of  the 
application  to  the  adverse  party,  unless  he  resided  out  of  the 
jurisdiction  of  the  court  and  could  not  be  served,  or  had  ab- 
sconded to  prevent  service  of  subpoena  upon  him,  or  had  departed 
the  realm  to  be  absent  for  several  months,  or  had  no  residence 
or  place  of  business  within  the  jurisdiction  of  the  court  where 
a  subpoena  could  be  served  upon  him,  or  where  other  special 
circumstances  existed,  and  in  consequence  of  which  the  plaint- 
iff would  sustain  irreparable  injury  by  delay. 

4.  Application  supported  hy  affidavits. —  Upon  the  hearing  of 
the  application,  it  was  necessary  to  support  it  by  affidavits 
verifying  the  facts  which  were  relied  upon  by  the  party  mak- 
ing it;  if  an  answer  had  been  filed  at  the  time  of  the  hearing, 
the  plaintiff  could  rely  upon  any  admissions  contained  in  the 
answer  in  support  of  the  application,  and  the  defendant  could 
use  the  answer  as  a  counter  affidavit. 

5.  Order  of  the  court  -upon  the  application.—^  If  the  application 
for  the  appointment  of  a  receiver  was  successful,  the  order  of 
the  court  usually  (1)  referred  it  to  the  master  to  appoint  a 
proper  person  to  be  the  receiver,  and  to  allow  him  a  proper 
salary  for  his  care  and  pains,  and  that  the  person  so  to  be  ap- 
pointed receiver  first  give  security,  to  be  approved  by  the  mas- 
ter, duly  to  account  for  and  pay  what  he  should  so  receive,  a& 
thereinafter  directed,  or  as  the  court  should  direct.  If  the 
parties  to  the  suit  agreed  upon  the  person  to  be  appointed  re- 
ceiver, the  court  made  the  appointment  at  once  upon  his  own 
recognizance  only.  If  it  was  contemplated  that  a  party  to  the 
suit  was  to  be  proposed  to  the  master  as  a  receiver,  it  was  nec- 
essary that  the  order  of  the  court  should  contain  a  direction 
that  the  party  intended  to  be  proposed  or  any  of  the  parties 
should  be  at  liberty  to  propose  himself  to  the  master  to  be  ap- 
pointed receiver.  Where  there  were  two  or  more  estates  re- 
mote from  each  other,  or  the  estates  were  very  large,  the  court 
would  in  its  order  direct  the  appointment  of  more  than  one  re- 
ceiver.   (2)  If  the  receiver  was  of  the  rents  and  profits  of  real 
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estates,  the  order  directed  that  the  tenants  of  such  estates  at- 
torn to  and  pay  their  rents  in  arrear  and  their  growing  rents 
to  such  receiver,  who  should  be  at  liberty  to  let  and  set  the  es- 
tates from  time  to  time,  and  to  manage  the  same  with  the 
approbation  of  the  master  as  there  should  be  occasion,  and  to 
pass  his  accounts  before  the  master  and  pay  the  balances  re- 
ported due  from  him,  into  the  bank,  with  the  privity  of  the 
accountant-general  of  the  court,  to  be  there  placed  to  the  credit 
of  the  cause  in  which  the  order  was  made,  subject  to  the  fur- 
ther order  of  the  court.  (3)  If  the  receivership  was  of  the  out- 
standing personal  estate  and  effects  of  a  testator,  or  of  a  part- 
nership property,  the  order  of  the  court  usually  directed  the 
executors,  or  other  parties,  to  deliver  over  to  the  person  to  be 
appointed  receiver  all  securities  for  such  outstanding  debts  and 
effects,  together  with  all  books  and  papers  relating  thereto, 
and  that  should  there  be  any  occasion  to  put  any  of  the  debts 
in  suit  for  the  recovery  thereof,  the  same  should  be  done  with 
the  approbation  of  the  master,  the  receiver  to  use  the  name  or 
names  of  the  executors  or  other  parties  for  that  purpose  who 
were  to  be  indemnified  out  of  the  estate  and  effects. 

6.  Procedure  hy  the  master  appointing  a  receiver. —  After  the 
order  of  the  court  directing  the  master  to  appoint  a  receiver 
had  been  made  and  entered,  the  party  obtaining  the  order  car- 
ried into  the  master's  office  "  a  state  of  facts  and  proposal  for 
the  appointment  of  a  receiver,"  which  contained  a  description 
of  the  property  over  which  the  receiver  was  to  be  appointed, 
and  a  statement  of  its  yearly  rental  value,  and  proposing  the 
person  intended  to  be  appointed  receiver,  with  the  names  of 
the  persons  proposed  as  his  sureties,  supported  by  an  affidavit 
stating  the  yearly  or  other  value  of  the  property  and  of  the 
fitness  of  the  receiver.  If  the  other  party  objected  to  the  re- 
ceiver proposed  \>y  the  plaintiff,  he  could  carry  in  a  counter 
proposal,  and  the  master  made  his  report,  approving  one  of  the 
persons  proposed  as  receiver ;  the  master  then  made  a  draft  of 
the  recognizance  to  be  signed  by  the  receiver  and  his  sureties 
and  a  certificate  of  his  approval  of  the  person  proposed  as  the 
receiver ;  the  receiver  and  his  sureties  then  entered  into  their 
recognizance,  the  sureties  justifying  by  affidavit  in  double  the 
yearly  rental  value  of  the  property.  The  master  then  made 
his  report  of  the  appointment  of  the  receiver,  which,  when 
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signed,  was  filed  in  the  report  oflBce  and  required  no  confirma- 
tion by  the  court.  In  the  appointment  of  a  receiver,  the  mas- 
ter's judgment  was  conclusive,  unless  some  substantial  objec- 
tion could  be  shown,  and  the  objection  might  be  brought  before 
the  court  by  petition. 

^.  Compel  tenants  to  attorn. — If  a  tenant  refused  to  attorn  to 
the  receiver  he  was  served  with  a  copy  of  the  order  of  the 
court  for  the  appointment  of  the  receiver,  and  a  copy  of  the 
master's  report  appointing  the  receiver,  and  also  served  with 
notice  of  a  motion  to  attorn  within  four  days  or  stand  com- 
mitted ;  and  upon  affidavit  of  the  service,  the  party  prosecuting 
the  contempt  might  obtain  an  order  as  of  course  for  the  com- 
mittal of  the  tenant,  and  upon  which,  when  signed  by  the  lord 
chancellor,  the  tenant  was  committed  to  the  Fleet. 

8.  Writ  of  assistance  against  party  to  the  record. —  If  any  party 
to  the  record  was  in  possession  of  any  lands  or  tenements  over 
which  the  receiver  was  appointed,  it  was  his  duty  to  deliver 
up  possession  thereof  to  the  receiver ;  and  upon  his  refusal  to 
do  so  the  proper  course  to  compel  him  was  to  obtain  an  order 
upon  motion  that  he  deliver  up  the  possession  to  the  receiver, 
and  if  upon  service  of  the  order  he  refused  to  deliver  up  the 
possession,  the  plaintifif  might  sue  out  a  writ  of  assistance. 

9.  Meamination  pro  interesse  suo. —  The  possession  of  the  re- 
ceiver is  the  possession  of  the  court,  and  any  attempt  to  disturb 
it  without  leave  of  the  court  first  obtained  is  a  contempt  of  the 
authority  of  the  court;  and,  therefore,  when  a  person  not  a  party 
to  the  suit  claimed  any  property,  or  any  interest  in  property, 
placed  by  the  court  in  the  hands  of  a  receiver,  his  proper  course 
for  relief  was  to  apply  to  the  court  for  leave  to  bring  eject- 
ment, or  to  be  examined  pro  interesse  suo  as  to  his  interest  in 
the  property.  A  person  desirous  of  being  so  examined,  ap- 
plied to  the  court  for  an  order  for  the,  purpose,  which  order 
directed  that  the  party  might  be  at  liberty  to  come  in  before 
the  master  and  be  examined  pro  interesse  suo  upon  interroga- 
tories to  be  exhibited  by  the  plaititiff  for  that  purpose,  and 
limited  a  time  for  the  examination.  The  interrogatories  were 
prepared  and  left  by  the  plaintiff  and  settled  by  the  master,  to 
which  the  party  put  in  his  examination  in  the  usual  way, 
whereupon  the  master  certified  that  the  party  had  been  exam- 
ined ^ro  interesse  suo.     If  the  examination  was  either  insuffl- 
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cient  or  impertinent,  it  might  be  referred  in  the  same  way  as 
any  other  examination.  If  the  examination  was  suflBcient,  but 
the  adverse  party  regarded  it  as  not  true,  he  might  obtain  an 
order  upon  a  motion  as  of  course  for  liberty  to  exhibit  interrog- 
atories before  the  examiner,  or  for  a  commission  to  examine 
witnesses,  to  falsify  the  examination  of  the  party  examined  pro 
interesse  suo.  If  the  plaintiff,  instead  of  obtaining  this  order 
and  examining  witnesses  to  disprove  the  examination,  brought 
the  matter  before  the  court  upon  the  master's  report,  he  was 
concluded  by  the  examination  as  much  as  if  he  had  set  down 
a  cause  for  hearing  upon  Ijill  and  answer.  The  interroga- 
tories to  disprove  the  examination  were  prepared,  settled  and 
signed  by  counsel,  and  not  settled  in  the  master's  office,  but 
merely  marked  by  him.  The  witnesses  were  examined  and 
the  depositions  returned  to  the  six  clerks'  office,  if  the  exam- 
ination of  witnesses  was  taken  under  a  commission;  or  to  the 
examiners,  if  they  were  examined  in  London.  The  plaintiff, 
upon  the  completion  of  the  examination  of  his  witnesses,  ob- 
tained an  order  to  pass  publication,  and  to  refer  it  to  the  mas- 
ter to  look  into  the  examination  of  the  party,  and  also  into 
the  depositions  of  the  witnesses  taken  as  against  the  said  ex- 
amination, and  to  report  whether  the  party  possessed  any,  and 
what,  interest  in  the  premises  in  question  in  the  cause,  or  in 
any  and  what  part  thereof.  The  master,  upon  consideration 
of  the  examination  and  of  the  depositions,  made  his  report ; 
which  report  was  confirmed  by  orders  nisi  and  absolute.  If 
either  party  was  dissatisfied  with  the  master's  report,  he  might 
bring  the  question  before  the  court,  when  the  entire  merits  of 
the  claim  to  the  property  were  examined  and  passed  upon  by 
the  court.  A  married  woman  applied  by  next  friend  for  leave 
to  be  examined  ^/"O  interesse  suo. 

10.  Duties  of  the  receiver. —  It  was  the  duty  of  the  receiver 
to  obtain  possession  of  the  property,  and  preserve  and  admin- 
ister it,  and  collect  the  rents  and  profits  under  the  directions  of 
the  master;  and  he  could  bring  no  suit  without  the  sanction 
of  the  master.  The  entire  management  and  administration  of 
an  estate  in  the  hands  of  a  receiver  were  carried  on  under  the 
direction  and  with  the  approval  of  the  master,  without  special 
application  to  the  court.  It  was  provided  by  a  standing  order 
of  the  court:  "That  in  every  order  directing  the  appointment 
of  a  receiver  of  a  landed  estate,  there  be  inserted  a  direction 
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that  such  receiver  shall  manage,  as  Tvell  as  set  and  let,  with  the 
approbation  of  the  master ;  and  that  in  acting  under  such  aa 
order  it  shall  not  be  necessary  that  a  petition  be  presented  to- 
the  court  in  the  first  instance,  but  the  master  Avithout  special 
order  shall  receive  any  proposal  for  the  management  or  letting 
of  the  estate  from  the  parties  interested,  and  shall  make  his. 
report  thereon,  which  shall  be  submitted  to  the  court  for  con- 
firmation in  the  same  manner  as  is  now  done  with  respect  to" 
reports  on  such  matters  made  upon  special  reference ;  and  until 
such  report  be  confirmed  it  shall  not  give  any  authority  to  the 
receiver." 

11.  Recemer^s  accounts. —  By  a  standing  order  in  chancery, 
passed  in  1796,  it  was  ordered :  "  That  the  several  masters  of 
this  court  shall  hereafter  fix  the  days  upon  which  all  receivers 
in  their  respective  offices  shall  annually  procure  their  account 
to  be  delivered  unto  the  masters,  and  also  the  days  upon  which 
such  receivers  shall  pay  the  balances  appearing  due  on  the  ac- 
counts so  delivered  in,  or  such  part  thereof  as  the  master  shall 
certify  proper  to  be  paid  by  them.     And  it  is  hereby  further 
ordered,  that  with  respect  to  such  receivers  as  shall  neglect  to 
deliver  in  their  accounts,  and  pay  the  balances  thereof,  at  the 
times  so  to  be  fixed  for  that  purpose  as  aforesaid,  the  several 
masters  to  whom  such  receivers  are  accountable,  shall,  from 
time  to  time,  when  their  subsequent  accounts  are  produced  to 
be  examined  and  passed,  not  only  disallow  the  salaries  therein 
claimed  by  such  receivers,  but  also  charge  them  with  interest, 
at  the  rate  of  five  per  cent,  per  annum,  upon  the  balances  so 
neglected  to  be  paid  by  them,  during  the  time  the  same  shall 
appear  to  have  remained  in  the  hands  of  such  receivers.    And 
it  is  hereby  further  ordered,  that  every  receiver  acting  under 
the  authority  of  this  court  shall  in  each  year  procure  his  an- 
nual accounts  of  receipts  and  payments  respecting  the  estate 
intrusted  to  his  care,  to  be  examined  and  settled  by  the  master 
whose  duty  it  may  be  to  inspect  the  same,  within  the  space  of 
six  months  next  ensuing  the  time  appointed  by  such  master  for 
the  delivery  of  such  account  into  his  office,  as  is  hereinbefore 
directed.    And  in  case  any  receiver  shall  at  any  time  hereafter 
neglect  so  to  do,  a  certificate  of  every  such  default  is  hereby 
required  from  the  master  in  whose  office  such  neglect  or  default, 
shall  happen."    And  by  a  standing  order  in  chancery,  passed 
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in  1828,  it  was  directed  "that  the  masters,  in  acting  under  the 
order  of  1796,  shall  be  at  liberty,  upon  the  appointment  of  a 
receiver,  or  at  any  time  subsequent  thereto,  in  the  place  of  an- 
nual periods  for  the  delivery  of  the  receiver's  accounts  and  pay- 
ment of  his  balances,  to  fix  either  longer  or  shorter  periods  at 
his  discretion ;  and  when  such  other  periods  are  fixed  by  the 
master,  the  regulations  and  principles  of  the  said  order  shall  in 
all  other  respects  be  applied  to  the  said  receivers."  If  the  re- 
ceiver brought  in  his  accounts,  but  failed  to  proceed  upon  them, 
or  did  not  attend  when  required  by  the  master's  warrant,  the 
master  allowed  the  sums  wherewith  he  had  charged  himself, 
and  disallowed  his  payments  for  want  of  being  vouched ;  if  he 
failed  to  bring  in  his  accounts,  or  failed  to  pay  the  balances 
due,  he  could  be  proceeded  against  as  for  contempt  and  com- 
mitted to  the  Meet,  after  which  the  recognizance  of  the  sureties 
might  be  put  in  suit. 

12.  Salary  amd  allowances  of  receiver. —  The  order  of  the 
court  authorizing  the  appointment  of  a  receiver  usually  directed 
the  master  to  allow  the  receiver  a  proper  salary  for  his  care 
and  pains  therein,  which  was  generally  fixed  at  the  passing  of 
his  first  account  by  allowing  him  a  percentage  upon  his  re- 
ceipts ;  and  where  the  receiver  had  the  previous  approbation 
of  the  court  or  master  in  going  to  extraordinary  trouble  or  ex- 
pense in  the  performance  of  his  duties,  he  was  entitled  to  allow- 
ances beyond  his  salary. 

13.  Discha/rge  of  receivers. —  A  receiver  was  discharged  upon 
his  petition ;  but  before  he  could  obtain  the  order  of  discharge 
he  was  required  to  pass  his  final  account,  and  obtain  the  mas- 
ter's report  and  the  accountant-general's  certificate  of  the  pay- 
ment of  the  balance  reported  due  into  the  bank ;  an  order  was 
then  made  discharging  him  and  vacating  his  recognizance.^ 

§  589.  Power  of  federal  courts  to  appoint  managing  re- 
ceivers of  railroads. —  When  a  bill  in  equity  is  filed  in  a  cir- 
cuit court  of  the  United  States,  in  a  case  within  its  jurisdiction, 
against  a  railroad  company  to  foreclose  a  mortgage  on  its  rail- 
road, the  court,  as  a  court  of  equity,  has,  under  the  constitution 
and  laws  of  the  United  States,  full  and  complete  jurisdiction 

1 1  Smith's  Ch.  Pr.  638-652;  3  Daniell  (1st  London  ed.),  400-466;  1  Smith's 
Ch.  Pr.  450^53. 
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and  power  to  appoint  a  managing  receiver  of  such  railroad  and 
all  its  rolling-stock,  appurtenances  and  franchises,  and  through 
such  receiver  to  take  all  of  the  property  into  its  custody  and  pos- 
session for  preservation  and  administration  and  distribution,  as 
trust  assets ;  and  the  court  has  like  jurisdiction  and  power  to 
authorize  and  require  its  receiver  to  preserve,  manage,  use, 
operate  and  control  the  railroad  in  the  usual  and  ordinary 
way,  and  keep  it  in  safe  repair  and  properly  equipped,  until  it 
can  be  sold  under  the  decree  of  the  court  to  the  best  advantage 
of  all  interested  in  the  property;  and  the  court  has  like  juris- 
diction and  power  to  authorize  and  require  its  receiver  to  raise 
the  money  necessary  for  repairs,  equipment,  preservation,  man- 
agement and  operation  of  the  road,  and  to  make  the  debts  so 
incurred  a  lien  on  all  the  property,  superior  to  the  lien  of  the 
mortgage  debt.' 

§590.  Same  —  Reason  for  exercising  the  power. —  "The 
power  of  a  court  of  equity  to  appoint  managing  receivers  of 
such  property  as  a  railroad,  when  taken  under  its  charge  as  a 
trust  fund  for  the  payment  of  incumbrances,  and  to  authorize 
such  receivers  to  raise  money  necessary  for  the  preservation 
and  management  of  the  property,  and  make  the  same  charge- 
able as  a  lien  thereon  for  its  payment,  cannot,  at  this  day,  be 
seriously  disputed.  It  is  a  part  of  that  jurisdiction,  always 
,  exercised  by  the  court,  by  which  it  is  its  duty  to  protect  and 
preserve  the  trust  funds  in  its  hands." "  "The  new  and  changed 
condition  of  things  which  is  presented  by  the  insolvency  of 
such  a  corporation  as  a  railroad  company  has  rendered  neces- 
sary the[  exercise  of  large  and  modified  forms  of  control  over 
its  property  by  the  courts  charged  with  the  settlement  of  its 
affairs  and  the  disposition  of  its  assets.  Two  very  different 
courses  of  proceeding  are  presented  for  adoption.  One  is  the 
old  method,  usually  applied  to  banking,  insurance  and  manu- 
facturing companies,  of  shutting  down  and  stopping  by  injunc- 
tion all  operations  and  proceedings,  taking  possession  of  the 

iWallaoe  v.  Loomis,  97  U.  S.  146;  nois  Midland  R.  Co.,  117  U.  S.  434; 

Fosdick  V.  Sohallj99U.  S.  335;   Hall  Barton  v.  Barbour,  104  U.  S.  126; 

V.  Frost,  99  U.  S.  389;   Miltenberg  Stanton  v.  Alabama  &  C.  R  Co.,  3 

V.  Logansport,  C.  &  S.  R.  Co.,  106  Woods,  506,  Fed.  Cas.  13,296. 

U.  S.  386;  Union  Trust  Co.  v.  Souther,  "Wallace  v.  Loomis,  97  U.  a  146, 

107  U.  S.  591 ;  Union  Trust  Co.  v.  Illi-  16a 
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■property  .in  the  condition  it  is  found  at  the  instant  of  stop- 
page, and  selling  it  for  what  it  "u-ill  bring  at  auction.  The  other 
is  to  give  the  receiver  power  to  continue  the  ordinary  opera- 
tions of  the  .coj-poration,  to  run  trains  of  cars,  to  keep  the 
tracks,  bridges  and  other  property  in  repair,  so  as  to  save  them 
from  destruction,  and,  as  soon  as  the  interest  of  all  parties  hav- 
ing any  titlQ  to  or  claim  upon  the  corpus  of  the  estate  will 
allow,  to  dispose  of  it  to  the  best  advantage  for  all,  having  due 
jregard  to  the  rights  of  those  who  have  priority  of  claim.  It  is 
evident  that  the  first  method  would  often  be  highly  injurious, 
and  result  in  a  total  sacrifice  of  the  property.  Besides,  the  ces- 
sation of  business  for  a  day  would  be  a  public  injury.  A  rail- 
road is  authorized  to  be  constructed  more  for  the  public  good 
to  be  subserved  than  for  private  gain.  As  a  highway  for  public 
transportation  it  is  a  matter  of  public  concern,  and  its  con- 
struction and  management, belong  primarily  to  the  common- 
wealth, and  are  only  put;  into  private  hands  to  subserve  the 
public  convenience  and  economy.  But  the  public  retains  rights 
of  vast  consequences  in  the  road  and  its  appendages,  with  which 
neither  the  company  nor  any  creditor  or  mortgagee  can  inters 
fere.  They  take  their  rights  subject  to  the  rights  of  the  public, 
and  must  be  content  to  enjoy  them  in  subordination  thereto. 
It  is  therefore  a  matter  of  public  right  by  which  the  courts, 
when  they  take  possession  of  the  property,  authorize  the  re- 
ceiver or  other  ofiioer  in  whose  charge  it  is  placed  to  carry  on 
in  the  usual  way  those  active  operations  for  which  it  was  de- 
signed and  constructed,  so  that  the  public  may  not  suffer  detri- 
ment by  the  non-user  of  the  franchise.  And  in  most  cases  the 
creditors  cannot  complain,  because  their  interest  as  well  as  that 
of  the  public  is  promoted  by  preventing  the  property  from 
being  sacrificed  at  an  untimely  sale,  and  protecting  the  fran- 
chise from  forfeiture  for  non-user.  As  a  choice,  then,  of  the 
least  evil  if  not  of  the  most  positive  good  (but  generally  of  the 
latter  also),  it  has  come  to  be  settled  law  that  a  court  of  equity 
may,  and  in  most  cases  pught  to,  authorize  its  receiver  of  rail- 
road property  to  keep  it  in  repair,  and  to  manage  and  use  it  in 
the  ordinary  way,  until  it  can  be  sold  to  the  best  advantage  of 
all  interested." ' 

1  Barton  v.  Barbour,  104  .U.  S.  126,  134, 135, 136. 
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"  Property  subject  to  liens  and  claims  and  debts  of  various 
characters  and  ranks,  which  is  brought  within,  the  cognizance 
of  a  court  of  equity  for  administration  and  conversion  into 
money,  and  distribution,  is  a  trust  fund.  It  is  to  be  preserwd 
for  those  entitled  to  it.  This  must  be  done  by  the  hands  of  the 
court,  through  officers.  The  character  of  the  property  gives 
character  to  the  particular  species  of  preservation  which  it  re- 
quires. Unimproved  land  may  lie  idle,  with  only  payment  of 
taxes.  Improved  property  should  be  rented.  Movable  prop- 
erty that  is  not  perishable  may  be  locked  up  and  kept;  but  if 
perishable  it  must  be  sold,  by  way  of  preservation.  A  railroad 
and  its  appurtenances  is  a  peculiar  species  of  property.  Not 
only  will  its  structures  deteriorate  and  decay  and  perish  if  not 
cared  for  and  kept  up,  but  its  business  and  good-will  will  pass 
away  if  it  is  not  run  and  kept  in  good  order.  Moreover,  a  rail- 
road is  a  matter  of  public  concern. '  The  franchises  and  rights 
of  the  corporation  which  constructed  it  were  given  not  merely 
for  private  gain  to  the  corporators,  but  to  furnish  a  public  high- 
way; and  all  persons  who  deal  with  the  corporation  as  credit- 
ors, or  holders  of  its  obligationSj  must  necessarily  be  held  to  do 
so  in  the  view,  that,  if  it  falls  into  insolvency  and  its  affairs 
come  into  a  court  of  equity  for  adjustment,  involving  the  trans- 
fer of  its  franchises  and  property  by  a  sale,  into  other  hands, 
to  have  the  purposes  of  its  creation  still  carried  out,  the  court, 
while  in  charge  of  the  property,  has  the  power,  and  under 
some  circumstances  it  may  be  its  duty,  to  make  such  repairs  as 
are  necessary  to  keep  the  road  and  its  structures  in  a  safe  and 
proper  condition  to  serve  the  public.  Its  power  to  do  this  does 
not  depend  on  consent  nor  on  prior  notice.  Consent  is  desir- 
able, but  is  seldom  practicable  where  the  debts  exceed  the  value 
of  the  property.  Though  prior  notice  to  persons  interested,  by 
notifying  them  as  parties,  first  requiring  them  to  be  made  par- 
ties if  they  are  not,  is  generally  the  better  way,  yet  many  cir- 
cumstances may  be  judicially  equivalent  to  prior  notice."' 
"  Considerations-  of  the  interest  of  the  public  are  held  to  be 
controlling  upon  a  court  of  equity,  wheh  a  public  means  of 
transportation,  such  as  a  railroad,  comes  into  the  possession 
and  under  the  dominion  of  the  court."  * 

1  Union  Trust  Co.  v.  Illinois  Mid-       s  Joy  v.  St.  Louis,  188  U.  S.  1,  47. 
land  R.  Co.,  117  XJ.  S.  434. 
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§  591.  Mortgagees  not  entitled  to  income  before  demand 
made. —  It  is  well  settled  that  the  mortgagor  of  a  railroad, 
■even  though  the  mortgage  covers  income,  cannot  be  required 
to  account  to  the  mortgagee  for  earnings  while  the  property 
remains  in  his  possession,  until  a  demand  has  been  made  on 
him  therefor,  or  for  a  surrender  of  the  possession  under  the 
provisions  of  the  mortgage.^  But  the  filing  of  a  bill  in  equity 
to  enforce  a  surrender  of  the  possession  of  the  property  of  the 
railroad  to  the  trustees^  in  accordance  with  the  terms  of  the 
mortgage,  is  a  demand  for  possession,  and  if  the  trustees  are 
■entitled  to  possession  when  thelsuit  is  commenced,  the  railroad 
company  must  account  for  the  income  from  that  time ;  and 
from  the  time  of  bringing  suit  the  defendant  company  itself  is 
to  be  treated  in  all  respects  as  a  receiver  of  the  property,  hold- 
ing for  the  benefit  of  whomsoever  in  the  end  it  shall  be  found 
to  concern,  and  liable  to  account  accordingly.'' 

§  592.  Tlie  objects  and  purposes  of  railroad  receiverships. 

The  objects  and  purposes  of  railroad  receiverships,  and  the 
■considerations  which  induce  courts  to  authorize  them,  arise  out 
of  and  are  determined  by  the  peculiar  nature,  character  and 
functions  of  railroad  property,  and  the  financial  means  and 
policies  by  which  railroads  are  constructed,  maintained  and  op- 
erated. A  railroad,  considered  as  one  entire  thing,  is  a  very 
•complex  piece  of  property.  Its  constituent  elements  are :  The 
right  or  franchise  of  the  company  to  be  a  corporation,  and  to 
construct,  own  and  operate  a  railroad  for  the  transportation  of 
passengers  and  freight  for  hire,  and  to  fix  and  collect  reason- 
able rates  and  tolls;  the  right  of  eminent  domain,  and  the 
right  of  way;  the  road-bed,  bridges,  switches,  turnouts,  ter- 
minal facilities,  warehouses,  depots,  offices,  roundhouses,  and 
machine  shops ;  locomotive  engines,  freight  and  passenger  cars, 
iiand-cars,  scrapers,  spades,  picks  and  shovels,  and  all  other 
appliances  and  instrumentalities  necessary  to  maintain  and 

•Galveston  R  Co.  v.  Cowdrey,  11  94  U.S.  798;  Kountze  v.  Omaha  Hotel 

AVall.  459,  483;  Dow  v.  Memphis  &  Co.,  107  U.  S.  378;  Teal  v.  Walker, 

Little  Rook  E.  Co.,  124  U.  S.  652, 654;  111  U,  S.  242,  250;  Dow  v.  Memphis 

Sage  V.  Memphis  &  Little  Rock  R.  &  Little  Rock  R.  Co.,  20  Fed.  R.  768. 
•Co.,  125  U.  S.  361,  877;  Gilman  y.       2  Dow  v.  Memphis  &  Little  Rock 

Illinois  &  Miss.  TeL  Co.,  91  U.  S.  603;  R.  Co.,  124  U.  S.  652,  654. 
American  Bridge  Co.  v.  Heidelbach, 
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operate  the  road;  the  transportation  business  and  good-will  of 
the  company,  the  value  of  its  contracts  with  the  government 
for  the  carriage  of  the  mails,  and  the  benefits  and  advantages, 
of  the  agreements  and  arrangements  of  the  company  with  con- 
necting lines  for  the  interchange  of  business. 

Eailroads  are  usually  constructed  and  equipped  with  bor- 
rowed money,  the  loan  being  evidenced  by  negotiable  bonds, 
secured  by  mortgage  upon  the  property,  the  income  of  the 
road  being  used  to  pay  operating  expenses,  traffic  balances, 
and  for  repairs  and  betterments,  and  interest  on  the  bonded 
debt.  As  to  the  functions  of  a  railroad,  it  is  a  public  utility. 
It  is  a  public  highway,  for  the  common  carriage  of  freight  and 
passengers.  It  is  an  instrumentality  of  local  and  Interstate 
commerce.  It  is  a  postroad,  for  the  carriage  of  the  United 
States  mail.  A  railroad  is  also  private  property,  and  when  its 
owner  becomes  insolvent  and  unable  to  pay  its  current  debts 
and  the  interest  on  its  bonded  debt,  then  the  whole  property 
becomes,  under  the  law  of  the  land,  trust  assets  for  the  pay- 
ment of  creditors,  to  be  preserved,  marshaled,  administered 
and  distributed  by  a  court  of  equity,  according  to  the  equita- 
ble priorities  of  the  various  claimants.  If,  in  such  a  case,  the 
operation  of  the  road  should  be  left  to  the  company,  the  secu- 
rity of  the  creditors  would  be  endangered;  and  if,  for  the  want 
of  funds,  the  road  should  not  be  kept  in  repair,  the  public 
would  be  exposed  to  extreme  danger  and  peril.  If  the  opera- 
tion of  the  road  should  be  suspended  even  for  a  short  time,  the 
property  would  suffer  great  deterioration,  waste  and  loss,  if 
not  destruction,  the  security  of  creditors  would  be  impaired,  if  " 
not  wholly  lost,  and  the  public  would  suffer  great  inconven- 
ience and  injury  by  the  obstruction  of  commerce.  What,  under 
such  conditions,  are  the  real  objects  and  purposes  of  a  railroad 
receivership  ?  The  answer,  in  the  light  of  the  authorities,  is 
plain.  They  are :  (1)  To  preserve  the  railroad  intact,  and  main- 
tain its  safety  and  efficiency  as  a  public  highway  for  the  com- 
mon carriage  of  freight  and  passengers  and  the  mails,  a.nd 
protect  the  public  from  inconvenience,  injury  and  peril;  and 
(2)  to  preserve  pendente  lite  the  property  as  trust  assets  for 
creditors  from  deterioration,  loss  or  destruction;  and  (3)  to  con- 
vert the  assets  into  money  by  a  sale  under  a  decree  of  the 
court,  and  to  distribute  the  fund  to  the  creditors  according  to 


§  593.]  EECEIVEKS.  ^  625 

the  priorities  of  their  claims  as  established  by  the  decree  of  the 
court;  and  (4)  to  facilitate  a  reorganization  of  the  road  upon 
a  solvent  basis.' 

§  593.  Grounds  for  the  appointment  of  a  railroad  receiver. 

Whether  a  receiver  of  a  railroad  shall  be  appointed  is  always 
a  matter  of  discretion,  to  be  exercised  sparingly  and  with  great 
caution,  and  always  with  reference  to  the  special  circumstances 
of  each  case  when  it  arises.^  "When  mortgaged  railroad  prop- 
erty is  not  of  value  sufficient  to  secure  the  payment  of  the 
mortgage  debt,  or  when  its  si^iiciency  becomes  substantially 
doubtful,  and  the  mortgagor  is  insolvent,  and  accruing  interest 
is  matured  and  unpaid,  a  court  of  equity  always  has  the  power 
to  take  charge  of  the  property  by  means  of  a  receiver,  and  to 
preserve  not  only  the  corpus,  but  the  rents  and  profits,  for  the 
satisfaction  of  the  debt.'  "Where  the  mortgaged  property  is  an 
inadequate  security  for  the  mortgage  debt,  and  the  railroad 
company  has  made  default  in  the  payment  of  interest  thereon, 
and  is  insolvent  and  is  appropriating  the  income  of  the  road  to 
its  own  use,  upon  a  bill  filed  by  the  mortgagees  to  be  put  in 
possession  of  the  property,  as  stipulated  in  the  mortgage,  and 
to  be  subrogated  to  a  prior  incumbrance  which  they  have.been 
compelled  to  pay  to  protect  themselves,  a  receiver  was  ap- 
pointed.* "Where  a  railway  mortgage  bound  the  company  to 
pay  all  lawfully  assessed  taxes,  and  it  made  default  in  that  re- 
spect and  permitted  a  part  of  the  property  to  be  sold  for  taxes, 
and  was  insolvent,  and  was  unable  to  pay  its  current  debts  and 
the  presently  maturing  interest  on  its  mortgage  debt,  and  the 
trustees  in  the  mortgage  had  refused  to  take  any  steps  to  pro- 
tect the  mortgage  debt,  upon  a  bill  of  foreclosure  filed  by  a 
bondholder  a  receiver  was  appointed.'  "Where  a  railroad  com- 
pany has  become  insolvent  and  unable  to  meet  its  current  and 

1  Wallace  v.  Loomis,  97  TJ.  S.  146;  2  Sage  v.  Memphis  &  L.  R  Co.,  125 

Fosdick  V.  Schall,  99  U.  S.  235;  Hale  U.  S.  375,  376. 

V.  Frost,  99  U.  S.  389;  Miltenberg  v.  s  Central  Trust  Co.  v.  Chattanooga 

Logansport  C.  &  S.  R.  Co.,  106  TJ.  S.  R.  &  C.  R  Co.,  94  Fed.  R  275,  281. 

286;  Union  Trust  Co.  v.  Souther,  107  *T>ow  v.  Memphis  &  L.  R  Co.,  20 

TT.  S.  591;  Union  Trust  Co.  v.  Illinois  Fed.  R  260. 

Midland  R  Co.,  117  U.  S.  434;  Bar-  sputnam  v.  Jacksonville,  L.  &  St. 

ton  V.  Barbour,  104  U.  S.  126;  Joy  v.  L.  Ry.  Co.,  61  Fed.  R  440. 
St.  Louis,  138  U.  S.  1. 
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secured  debts,  and  is  unable  to  borrow  money,  and  is  in  peril  of 
the  breaking  up  and  destruction  of  its  business, 'although  it  has 
not  made  default  upon  the  securities  owned  by  the  plaintifif  in 
the  cause,  but  such  default  is  imminent,  a  case  has  arisen  for 
the  appointment  of  a  receiver.^  When,  on  account  of  the  in- 
ability of  a  railroad  company  to  complete  the  construction  of 
its  road  within  the  jtime  upon  which  a  valuable  land  grant  was 
conditioned,  and  the  grant  was,  upon  that  account,  about  to 
lapse  and  be  wholly  lost,  and  such  grant  was  the  only  security 
of  any  value  which  the  bondholders  had  for  the  payment  of 
large  advances  made  by  them  for  the  construction  of  the  road, 
a  receiver  was  appointed  with  authority  to  complete  the  road 
and  to  borrow  money  for  that  purpose,  and  to  secure  the  loan 
by  a  lien  upon  the  property  of  the  railroad  company.^  The 
facts  that  a  railroad  company  was  insolvent  and  its  property 
under  execution,  and  it  was  unable  to  furnish  means  to  com- 
plete the  construction  of  twenty  miles  of  its  road  in  time  to 
save  the  forfeiture  of  its  land  grant  and  charter,  were  suffi- 
cient not  only  to  authorize,  but  to  require,  the  court  to  appoint 
a  receiver  and  authorize  him  to  complete  the  construction  of, 
the  road  to  the  point  and  within  the  time  required  to  save  the 
forfeiture  of  both  railroad  charter  and  the  land  grant.' 

§  594.  Order  appointing  a  railroad  receiver  —  What  it 
should  contain. —  The  English  practice  of  referring  the  selec- 
tion and  appointment  of  a  receiver  to  a  master  does  not  ob- 
tain in  the  courts  of  the  United  States;  the  selection  and 
appointment  are  made  by  the  court  by  order  duly  entered, 
either  in  term  or  at  chambers.^  The  order  appointing  a  re- 
ceiver should  state  distinctly  on  its  face,  over  what  prop- 
erty the  receiver  is  appointed,  to  the  end  that  a  party  may 
know  of  what  it  is  that  the  officer  of  the  court  is  in  possession.* 
Such  an  order  should  be  drawn  with  great  care;  it  should  con- 

1  Brassey  v.  New  York  &  N.  E.  R.  S86;  Beck  v.  Insurance  Co.,  4  Fed.  E. 
Co.,  19  Fed.  R.  660,  669,  670.  849;  Mercantile  Trust  Co.  v.  Missouri, 

2  Kennedy  v.  St.  Paul  &  P.  R.  Co,,  K  &  T.  Ry.  Co.,  36  Fed.  R.  221;  Ken- 
2  DHL  448,  Fed.  Cas.  7,706.  nedy  v.  St.  Paul  &  P.  R.  Co.,  2  Dill. 

3  Allen  V.  Dallas  &  "W.  R.  Co.,  3  448,  Fed.  Cas.  7,706;  Cowdrey  v.  Rail- 
Woods,  816,  Fed.  Cas.  231.  way  Co.,   1   Woods,   831,   Fed.   Cas. 

4  Union  Trust  Co.  v.  Illinois  Mid-  3,293;  Fosdick  v.  Sohall,99U.  S.  288. 
land  Ry.  Co.,  117  U.  S.  434;  Milten-  »  Crow  v.  Wood,  18  Beav.  371. 
berg  V.  Logansport  Ry.  Co.,  106  U.  S. 
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tain  the  following  requisites:  (1)  It  should  name  and  appoint 
the  receiver,  fix  the  penalty  and  condition  of  his  bond  and  di- 
rect what  officer  should  approve  it,  and  prescribe  the  oath 
which  the  receiver  is  required  to  take.  (2)  It  should  describe 
with  reasonable  certainty  the  property  which  is  by  the  order 
placed  in  the  hands  of  the  receiver;  this  is  important  in  order 
to  prevent  mistakes  on  the  part  of  the  receiver  in  taking  pos- 
session, and  also  to  protect  parties  and  other  persons  from  in- 
curring the  penalties  of  contempt  by  disturbing  the  receiv- 
er's possession.  (3)  The  order  should  direct  the  receiver  to 
take  possession,  make  and  reifcurn  an  inventory,  and  deliver 
his  accounts  at  regular  stated  times.  (4)  The  order  should 
fully  define,  prescribe  and  explain  the  duties  and  powers  of 
the  receiver.  (5)  It  should  also  order  the  defendants  in  the 
■cause  to  deliver  to  the  receiver  all  the  property  in  their  posses- 
sion or  under  their  power  and  control. 

In  an  order  appointing  a  railroad  receiver,  it  is  usual  to  in- 
sert substantially  the  following  provisions,  namely:  The  re- 
ceiver is  ordered  to  forthwith  take  possession  of  all  the  prop- 
erty, real,  personal  and  mixed,  of  every  kind  belonging  to  or 
in  the  possession  of  the  defendant  railroad  company,  and,  if 
necessary,  to  sue  for,  in  the  name  of  said  receiver,  and  recover 
^11  of  such  property,  whether  in  possession  or  in  action ;  and 
that,  upon  demand  made  by  the  receiver,  the  defendant  com- 
pany, its  oflBcers  and  agents,  shall  forthwith  deliver  over  to 
the  receiver  all  the  aforesaid  property,  and  that  neither  said 
•company  nor  any  officer  or  agent  or  employee  of  said  company 
«hall  interfere  with  or  molest  the  possession  or  enjoyment  of 
any  of  said  property  in  the  possession  of  said  receiver.  And 
it  is  further  ordered,  adjudged  and  decreed  that  the  said  re- 
ceiver be,  and  he  is  hereby,  empowered  and  directed  to  carry 
•on  the  business  of  the  defendant  railroad  company  until  the 
respective  rights  of  the  parties  in  interest  can  be  fully  ascer- 
tained and  determined,  under  and  subject  to  the  supervision, 
direction  and  control  of  this  court,  and  until  otherwise  ordered 
by  this  court,  and  to  use  and  employ  the  property,  franchises, 
rights  of  way,  road-bed,  tracks,  locomotives,  rolling-stock,  ma- 
■chinery,  fixtures,  and  property  of  whatever  kind  or  nature,  and 
to  take  and  receive  the  rents,  revenues,  issues  and  profits  of 
said  business  and  property;  and  said  receiver  shall  be,  and 
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hereby  is,  invested  with  all  the  rights  and  franchises  vested  by 
law  in  said  defendant  railroad  company,  in  the  execution  of 
the  duties  and  trusts  aforesaid  :^  and  said  receiver  shall  have 
authority  to  employ  all  necessary  and  proper  agents,  officers, 
and  laborers,  and  to  fix  and  alter  their  compensation,  subject 
to  the  supervision  of  this  court;  said  receiver  shall  also  have 
authority,  subject  to  the  supervision  of  this  court,  to  make 
such  repairs  and  necessary  additions  to  said  railroad  and  prop- 
erty as  may  be  essential  to  the  interest  and  safety  of  the  same,, 
and  proper  in  his  judgment  for  carrying  on  said  business;  alsO' 
to  make  all  contracts  that  may  be  necessary  in  carrying  on 
the  business  of  said  railroad  company,  subject  to  like  super- 
vision of  this  court;  also  to  collect  in  his  own  name,  as  re- 
ceiver, as  aforesaid,  all  debts,  claims  or  demands,  of  whatever 
kind  or  nature,  owing  or  that  may  become  due  and  owing  to 
the  said  company,  or  to  said  receiver,  from  any  and  all  sources. 
Such  receiver  is  ordered  to  make  and  return  a  full,  true  and 
correct  inventory  of  all  the  property  that  may  come  into  his 
hands  as  receiver.  It  is  further  ordered  that,  out  of  the  moneys, 
that  shall  come  into  the  hands  of  said  receiver  from  the  opera- 
tion of  said  railroad,  he  shall  pay  all  current  expenses  incident 
to  the  creation  or  administration  of  his  trust,  and  all  sums  to- 
become  due  to  connecting  or  intersecting  lines  of  railroads, 
arising  from  the  interchange  of  business,  and  all  amounts  now 
legally  due  from  said  railroad  company  for  taxes.  It  is  further 
ordered  that  said  receiver  shall  retain  possession  and  continue 
to  discharge  the  duties  and  trusts  aforesaid  until  the  further 
order  of  this  court  in  the  premises;  and  that  he  shall,  from 
time  to  time,  make  report  of  his  doings  in  the  premises,  ?ind 
may,  from  time  to  time,  apply  to  the  court  for  such  other  and 
further  order  and  direction  in  the  premises  as  he  may  deem 
necessary  and  requisite  to  a  due  administration  of  said  trust; 
and  said  receiver  is  hereby  vested,  in  addition  to  the  powers- 
aforesaid,  with  all  the  general  powers  of  receivers  of  this  kind, 
subject  to  the  supervision  of  this  court.' '  Sometimes,  as  a  con- 
dition upon  which  the  receivership  is  granted,  the  order  directs- 
the  receiver,  out  of  the  moneys  that  may  come  into  his  hands 

I  Union  Trust  Co.  v.  Illinois  Mid-  448,  Fed.  Cas.  7,706;  Cowdrey  v.  Rail- 
land  Ry.  Co.,  117  U.  S.  443-445 ;  Ken-  road  Co.,  1  Woods,  331,  Fed,  Cas.  3,393.. 
nedy  v.  St.  Paul  &  P.  Ry.  Co.,  3  Dili 
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as  receiver,  to  pay  outstanding  debts  for  labor,  supplies,  equip- 
ments or  permanent  improvements  to  the  mortgaged  property, 
and  trafiBc  balances.'  A  railroad  receiver  is  sometimes,  by  the 
order  of  his  appointment,  given  power  to  put  the  road  and 
property  in  repair,  and  to  complete  any  uncompleted  portions 
thereof,  and  to  procure  rolling-stock,  and  to  raise  money  for 
that  purpose,  to  an  amount  limited  in  the  order,  by  loan,  se- 
cured by  certificates  issued  by  him  and  made  a  first  lien  on 
the  property.* 

§  595.  Who  may  be  appointed  a  railroad  receiver. —  A 

railroad  receiver  should  be  an  impartial  and  indifferent  person, 
and  should  not  be  identified  with,  nor  biased  in  favor  of,  any 
■of  the  conflicting  interests  involved  in  the  litigation.  In  the 
appointment  of  a  receiver,  as  in  every  other  judicial  act,  it  is 
the  duty  of  the  court  to  see  that  its  powers  are  exercised  on 
principles  of  strict  neutrality  as  regards  the  belligerents,  and 
this  can  be  done  only  by  appointing  a  receiver  who,  in  feeling 
and  conduct,  will  be  strictly  neutral  and  strictly  honest.  The 
receiver  is  solely  the  officer  of  the  court.  He  must  be,  in  the 
fullest  sense  of  the  term,  the  representative  of  the  court.  He 
is  in  no  way  the  representative  of  either  party  nor  of  any  hos- 
tile interest.  His  past  relations,  the  influences  that  secured 
his  appointment,  his  sympathies  from  whatever  cause,  must 
not  be  such  as  to  predispose  him  either  way.  He  must  be  the 
appointee  of  the  court.  The  receiver  should  act  on  lines  of 
strict  neutrality.  It  is  his  duty  so  to  conduct  the  business  as 
that  the  lawful  rights  and  legal  interest  of  all  persons  in  the 
property  and  in  the  business  shall  be  protected  as  far  as  possi- 
ble with  equal  and  exact  justice.  This  is  much  more  likely  to 
be  done  by  a  receiver  who  has  no  interest  in  the  capital  stock 
of  the  road,  none  in  its  debts,  and  no  obligations  to  those  who 
have.  While  it  may  be  true  that  a  large  personal  interest  in 
the  trust  property  may  stimulate  the  activity  and  direct  the 
vigilance  of  the  receiver,  it  is  equally  true  that  such  vigilance, 

1  Union  Trust  Co.  v.  Illinois  Mid-  183;  Southern  Ey.  Co.  v.  Carnegie 

land  Ry.  Co.,  117  U.  S.  443-445;  Fos-  Steel  Co.,  176  U.  S.  266,  267. 

diok  V.  Schall,  99  U.  S.  249;  Dow  v.  2  Wallace  v.  Loomis,  67  U.  S.  146; 

Memphis  &  L.  R.  Co.,  20  Fed.  R.  260;  Kennedy  v.  St.  Paul  &  P.  Ry.  Co.,  3 

Farmers'  Loan  &  Trust  Co.  v.  Kan-  Dill.  448,  Fed.  Cas.  7,706. 
sas  City,  W.  &  N.  W.  R.  Co.,  58  Fed.  R. 
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whenever  occasion  offers,  will  be  directed  unduly  to  advanc- 
ing that  personal  interest,  and  that  activity  to  securing  personal 
advantage.!  When  a  receiver  of  large  interests  is  to  be  ap- 
pointed, private  preferences  must  yield  to  public  considera- 
tions. No  man,  and  the  counsel  of  no  man,  has  the  right  to 
complain  that  he  or  his  particular  friend  is  not  appointed  re- 
ceiver.^ A  railroad  receiver  should  have  the  requisite  capacity, 
experience,  knowledge  and  skill  to  preserve  the  property  and 
manage  the  business  of  the  railroad,  and  the  firmness  to  dis- 
charge his  duty  faithfully,  free  from  the  influence  of  hostile 
interests  in  the  case.' 

§  596.  Same  —  Federal  statutory  restrictions. —  The  judi- 
ciary act  now  in  force  provides:  "That  no  person  related  to 
any  justice  or  judge  of  any  court  of  the  United  States  by  af- 
finity or  consanguinity  within  the  degree  of  first  cousin  shall 
hereafter  be  appointed  by  such  court  or  judge  to,  or  employed 
by  such  court  or  judge  in,  any  office  or  duty  in  any  court  of 
which  such  justice  or  judge  may  be  a  member."  *  And  it  is 
provided  by  another  federal  statute :  that  it  shall  not  be  law- 
ful to  appoint  any  marshal  or  deputy  marshal,  attorney  or  as- 
sistant attorney  of  any  district,  jury  commissioner,  clerk  of 
marshal,  bailiff,  crier,  juror,  janitor  of  any  government  build- 
ing, any  civil  or  military  employee  of  the  government,  or  any 
clerk  or  employee  of  any  United  States  justice  or  judge,  to  be 
receiver  or  receivers  in  any  case  or  cases  now  pending,  or  that 
may  be  hereafter  brought,  in  the  courts  of  the  United  States.* 

§  597.  Bond  and  oath  of  the  receiver. —  A  receiver  is  always 
required  to  give  bond,  with  approved  security,  for  the  faithful 
discharge  of  his  trust,  before  taking  possession  of  the  trust  prop- 
erty.'   In  the  English  practice  a  receiver  was  not  required  to 

1  Meier  v.  Kansas  Pao.  Ey.  Co.,  5  *  35  TJ.  S.  Stat,  at  L.,  ch.  866,  sec.  7, 
DilL  476,  Fed.  Cas.  9,395;   Wood  v.    p.  437. 

Oregon  Development  Co.,  55  Fed.  R.  639  xj.  S.  Stat,  at  L.,  ch.  252,  sec.  20, 

901,  903,  903.  p.  184. 

2  In  the  Matter  of  the  Empire  City  •>  Union  Trust  Co.  v.  Illinois  Mid- 
Bank,  10  How.  Pr.  498.  land  Ey.  Co.,  117  U.  S.  434;  Fosdick 

3  Cowdrey  V.  Railroad  Co.,  1  Woods,  v.  Schall,  99  U.  S.  249;  Kennedy  v. 
381,  Fed.  Cas.  8,393;  Meier  v.  Kansas  St.  Paul  &  P.  Ry.  Co.,  2  Dill.  448,  Fed. 
Pac.  Ry.  Co.,  5  Dill.  476,  Fed.  Cas.  Cas.7,706;Tomlinsonv.Ward,2Conn. 
9.395.  398;  Williamson  v.  Wilson,  1  Bland 
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take  an  oath  of  oflBce,  but  in  the  circuit  courts  of  the  United 
States  he  is  required  to  take  and  subscribe  and  file  an  oath  to 
faithfully  perform  the  duties  of  receiver  and  obey  all  the  orders 
of  the  court.'  In  the  English  chancery,  the  recognizance  of 
the  receiver  was  made  payable  to  the  master  of  the  rolls  and 
one  of  the  masters  of  the  court,  or  either  of  them,  their  or  either 
of  their  executors,  administrators  or  assigns;  and  it  bound  the 
receiver  and  his  sureties,  jointly  and  severally,  his  and  their 
heirs,  executors  and  administrators,  to  pay  the  amount  of  the 
penalty  named;  but  to  be  void  if  the  receiver,  his  executors  and 
administrators,  should  duly  and  annually,  or  oftener  if  thereto 
required,  account  before  the  master  for  what  he  should  receive 
for  and  in  respect  of  the  rents  and  profits  of  the  estate  placed 
in  his  hands,  and  from  time  to  time  pay  the  balances  which 
were  reported  to  be  due  from  him  into  the  bank,  with  the 
privity  of  the  accountant-general  of  the  court,  to  be  placed  to 
the  credit  of  the  cause,  or  in  such  other  manner  as  the  court 
should  thereafter  direct ;  or  else  remain  in  full  force  and  virtue. 
The  recognizance  was  taken  and  acknowledged  either  in  London 
before  one  of  the  masters  in  ordinary,  or  before  a  master  ex- 
traordinary in  the  country ;  when  the  recognizance  was  returned- 
into  the  master's  office  it  was  enrolled  by  him,  upon  which  the 
master  prepared  his  report  appointing  the  receiver,  which  re- 
port was  filed,  and  the  appointment  of  the  master  was  thereby 
completed.^  If  there  was  a  breach  of  the  condition  of  the 
recognizance,  a  previous  order  of  the  court  was  necessary  to 
authorize  it  to  be  put  in  suit;  the  suit  was  prosecuted  in  the 
names  of  the  master  of  the  rolls  and  of  the  master,  by  scire 
■facias  in  the  court  of  chancery,  and  no  other  court  had  juris- 
diction to  entertain  such  suit.' 

There  is  no  statute  or  equity  rule  prescribing  any  form  of 
receiver's  bond,  but  it  is  submitted  that,  from  analogy  to 
the  English  practice,  the  following  would  be  a  proper  form  of 
a  receiver's  bond:  "We,  A.  B.,  principal,  and  0.  D.  and  E.  F., 
sureties,  bind  ourselves,  our  heirs,  executors,  administrators 

(Md.),  418;  Mead  v.  Lord  Orrery,  3    v.  St.  Paul  &  P.  Ry.  Co.,  2  Dill.  448, 
Atk.  235.  Fed.  Cas.  7,706. 

1  Union  Trust  Co.  v.  Illinois  Mid-        2 1  Smith's  Ch.  Pr.  634. 
land  Ry.  Co.,  117  U.  S.  434;  Kennedy        3 1  Smith's  Ch.  Pr.  646,  647;  Grant 

V.  Stone,  1  Vern.  313. 
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and  assigns,  jointly  and  severally,  by  these  presents,  to  pay  to 

the  judges  of  the  circuit  court  of  the  United  States  for  the 

district  of  the  state  of (or  to  the  clerk  of  this  court),  for 

the  benefit  of  whom  it  may  concern,  the  sum  of dollars: 

To  be  void  if  the  above  bound  A.  B.,  who  has  been  by  the 
order  of  the  court  appointed  receiver  in  the  above  stated  cause, 
shall  faithfully  disclaarge  and  perform  all  his  duties  as  such  re- 
ceiver, as  prescribed  by  law  and  the  orders  of  the  court  which 
have  been  made  or  shall  hereafter  be  made  in  the  premises,  and 
shall  duly  account  to  the  court,  and  as  often  as  by  its  orders 
required,  for  all  moneys  he  shall  receive  for  and  in  respect  of 
the  rents,  issues,  profits  and  income  of  the  said  property  by  the 
order  of  the  court  in  this  cause  placed  in  his  hands  as  receiver, 
and  shall  from  time  to  time  pay  the  balances  which  shall  be 
found  to  be  due  from  him  into  the  registry  of  the  court  to  the 
credit  of  this  cause,  or  in  such  other  manner  as  the  court  shall 
hereafter  direct,  and  shall  obey  all  the  orders  of  the  court  in 
the  premises  herein.' 

§  598.  Powers  and  duties  of  a  railroad  receiver —  He  must 
execute  tlie  orders  of  tiie  court. —  A  receiver  "has  only 
such  power  and  authority  as  are  given  to  him  by  the  court, 
and  must  not  exceed  the  prescribed  limit."  ^  "  It  is  the  court 
itself  that  has  the  care  of  the  property  in  dispute.  The  re- 
ceiver is  but  the  creature  of  the  court ;  he  has  no  powers  except 
such  as  are  conferred  upon  him  by  the  order  of  his  appoint- 
ment and  the  course  and  practice  of  the  court.'"  When  a  rail- 
road receiver  has  been  appointed  and  has  qualified  by  taking 
the  required  oath  and  executing  bond  with  approved  sureties, 
it  is  his  duty  to  take  possession  of  the  railroad  and  preserve  it, 
manage  and  operate  it  under  the  supervision  of  the  court,  in 
accordance  with  the  directions  contained  in  the  order  of  his 
appointment  and  such  subsequent  orders  as  the  court  may 

J 1  Smith's  Ch.  Pr.  634;   25  IT.  S.  suggested  that  the  condition  of  the 

Stat,  at  L.,  ch.  866,  sec.  2,  p.  436,  receiver's  bond  should  require  him  to 

which   provides  that  the   receiver  perform  his  duties  as  prescribed  by 

shall  manage  and  operate  the  prop-  law  as  well  as  by  the  orders  of  the 

erty  according  to  the  requirements  court 

of  the  valid  laws  of  the  state  where  2  Davis  v.  Gray,  16  WalL  218. 

situated;   and  for  this  reason  it  is  3 Booth  v.  Clark,  17  How.  831. 
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make  in  the  canse.^  As  shown  in  a  previous  section,^  the  order 
appointing  a  railroad  receiver  directs  him  to  carry  on  the 
business  of  the  railroad  company  under  the  supervision  of  the 
court,  and  gives  him  authority  to  employ  the  necessary  and 
proper  agents,  officers  and  laborers,  make  all  repairs,  additions 
and  contracts  necessary  to  the  carrying  on  of  the  business, 
receive  the  revenues  of  the  business,  and  out  of  such  revenues 
to  pay  the  current  expenses  of  the  business,  including  traffic 
balances.  "And  it  may  be  laid  down  as  a  general  proposition 
that  all  outlays  made  by  the  receiver  in  good  faith,  in  the 
ordinary  course,  with  a  view  tg  advance  and  promote  the  busi- 
ness of  the  road  and  to  render  it  profitable  and  successful,  are 
fairly  within  the  line  of  discretion  which  is  necessarily  allowed 
to  a  receiver  intrusted  with  the  management  and  operation  of 
a  railroad  in  his  hands.  His  duties,  and  the  discretion  with 
which  he  is  invested,  are  very  different  from  those  of  a  passive 
receiver  appointed  merely  to  collect  and  hold  moneys  due  on 
prior  transactions,  or  rents  accruing  from  houses  and  lands. 
And  to  such  outlays  in  ordinary  course  may  properly  be  re- 
ferred, not  only  the  keeping  of  the  road,  buildings  and  roll- 
ing-stock in  repair,  but  also  the  providing  of  such  additional 
accommodations,  rolling-stock  and  instrumentalities  as  the  ne- 
cessities of  the  business  may  require,  always  referring  to  the 
court,  or  to  the  master  appointed  in  that  behalf,  for  advice  and 
authority  in  any  matter  of  importance  which  may  involve  a 
considerable  outlay  of  money  in  lump.  And,  except  in  extraor- 
dinary cases,  the  submission  by  the  receiver  of  his  accounts 
to  the  master  at  frequent  intervals,  whereby  the  latter  may 

1  Union  Trust  Co.  v.  Illinois  Mid-  American   Loan   &  Trust  Co.,  136 

land  R  Ca,  117  U.  S.  434;   Union  U.  S.  89;  Union  Trust  Co.  v.  Morris, 

Trust  Co.  v.  Souther,  107  U.  S.  591;  135  U.  S.  591;  St.  Louis  By.  Co.  v. 

Miltenberg  y.   Logansport  Ey.  Co.,  Cleveland    Ry.  Co.,   125  U.  S.   658; 

106  U.  S.  286;*  Hale  v.  Frost,  99  U.  S.  Kneeland  v.  Machine  Co.,  140  U.  S. 

389;  Fosdick  v.  Schall,  99  U.  S.  235;  593;  Dow  v.  Memphis  &  Little  Rock 

Wallace  v.  Loomis,    97  U.   S.    146;  Ey.  Co.,  30   Fed.  E.   360;    Farmers' 

Barton  v.   Barbour,  104  U.  S.  136;  Loan  &  Ti-ust  Co.  v.  Bail  way  Co.,  53 

Galveston  Ey.  Co.  v.  Cowdrey,  78U.  S.  Fed.  R  183;  Finance  Ca  v.  Charles- 

459;  Cowdrey  v.  Galveston  Ry.  Co.,  93  ton  Ey.  Co.,  63  Fed.  R  307;  Smith  v. 

U.  S.  353;  Burnham  v.  Bowen,  112  McCuUough,  104  U.  S.  25;  Davis  v. 

U.  S.  776;  Morgan's  Co.  v.  Texas  Ry.  Gray,  16  Wall.  303,  218. 

Ca,  137  U.  S.  171 ;  Thomas  v.  Western  '^  Ante,  §  594 
Car  Ca,  149  U.  S.  95;  Kneeland  v. 
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ascertain  from  time  to  time  the  character  of  the  expenditures 
made  and  disallow  whatever  may  not  meet  his  approval,  will 
be  regarded  as  a  sufficient  reference  to  the  court  for  its  ratifi- 
cation of  the  receiver's  proceedings.  In  extraordinary  cases, 
involving  a  large  outlay  of  money,  the  receiver  should  always 
apply  to  the  court  in  advance  and  obtain  its  authority  for  the 
purchase  or  improvement  proposed." ' 

A  receiver  is  not  authorized,  without  the  previous  direction 
of  the  court,  to  incur  any  expense  on  account  of  property  in 
his  hands  beyond  what  is  absolutely  essential  to  its  preserva- 
tion and  use,  as  contemplated  by  his  appointment.  Goods  lost 
in  transportation,  and  damage  done  to  property  by  a  railroad 
whilst  in  the  hands  of  a  receiver,  are  properly  paid  for  by  the 
receiver  out  of  the  earnings  of  the  road;  the  earnings  received 
are  as  much  chargeable  with  such  loss  and  damage  as  they  are 
with  the  ordinary  expenses  of  managing  the  road.  The  mortgage 
bondholders  are  only  entitled  to  what  remains  after  charges  of 
this  kind,  as  well  as  the  expenses  incurred  in  their  behalf,  are 
paid.^  A  receiver  of  a  railroad  who  is,  by  the  order  of  his  ap- 
pointment, given  authority  to  manage  and  operate  the  road, 
collect  the  assets,  choses  in  action,  and  credits  due  the  com- 
pany, and  to  make  such  repairs  to  the  road  and  property  as  are 
necessary  in  his  judgment  for  carrying  on  the  business,  and 
also  to  make  the  contracts  that  may  be  necessary  in  carrying 
on  the  business  of  said  railroad,  subject  to  the  supervision  of 
the  court,  has  no  authority  to  enter  into  a  contract  of  lease  of 
offices  for  his  use  as  receiver,  involving  a  large  annual  expendi- 
ture of  money,  and  extending  beyond  the  receivership  so  as  to 
make  the  contract  a  proper  charge  against  the  trust  property 
under  the  administration  of  the  court.'  In  the  case  last  cited, 
Mr.  Justice  Jackson,  delivering  the  opinion  of  the  court,  said: 
"  While  there  is  some  want  of  harmony  in  the  authorities  upon 
the  question  as  to  how  far  a  receiver  may  make  and  enter  into 
contracts  without  the  previous  approval  or  subsequent  ratifica- 
tion of  the  court,  which  shall  be  binding  on  the  trust,  we  are 

1  Bradley,  Circuit  Justice,  in  Cow-  2  Cowdrey  v.  Galveston  E.  Co.,  93 

drey  v.  Railroad  Co.,  1  Woods,  331,  U.  S.  357. 

Fed.  Cas.  3,293;  State  of  South  Caro-  '  Chicago  Deposit  Vault  Co.  v.  Mo- 
lina V.  Port  Royal  &  A.  Ry.  Co.,  89  Nulta,  153  U.  S.  554,  560. 
Fed.  E.  565. 
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of  opinion  that  the  order  appointing  the  receiver  in  this  case 
was  not  broad  enough  in  its  terms  to  authorize  him  to  enter  into 
the  lease  in  question  so  as  to  give  it  validity  without  the  ap- 
proval or  confirmation  of  the  court.  It  is  undoubtedly  true 
that  a  receiver,  without  the  previous  sanction  of  the  court, 
manifested  by  special  orders,  may  incur  ordinary  expenses  or 
liability  for  supplies,  material  or  labor  needed  in  the  daily  ad- 
ministration of  the  railroad  property  committed  to  his  care  as 
an  officer  of  the  court;  but  it  seems  equally  well  settled  that 
the  courts  decline  to  sanction  the  exercise  of  this  discretion  on 
the  part  of  receivers  in  resjjpct  to  large  outlays,  or  contracts 
extending  beyond  the  receivership,  and  intended  to  be  binding 
on  the  trust.  The  receiver  being  an  officer  of  the  court,  and 
acting  under  the  court's  direction  and  instructions,  his  powers 
are  derived  from  and  defined  by  the  court  under  which  he  acts. 
He  is  not  such  a  general  agent  as  to  have  any  implied  power, 
and  his  authority  to  make  expenditures  and  incur  liabilities  — 
like  the  one  in  question  —  mast  be  either  founded  in  the  order 
of  his  appointment,  or  approved  by  the  court,  before  they  ac- 
quire validity,  and  have  any  binding  force  upon  the  trust."  ^ 

§  599.  Same — Must  manage  and  operate  the  road  accord- 
ing to  state  laws. —  The  present  judiciary  act  provides  that: 
"  "Whenever  in  any  cause  pending  in  any  court  of  the  United 
States  there  shall  be  a  receiver  or  manager  in  possession  of 
any  property,  such  receiver  or  manager  shall  manage  and 
operate  such  property  according  to  the  requirements  of  the 
valid  laws  of  the  state  in  which  such  property  shall  be  situ- 
ated, in  the  same  manner  that  the  owner  or  possessor  thereof 
would  be  bound  to  do  if  in  possession  thereof.  Any  receiver 
or  manager  who  shall  wilfully  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on 
conviction  thereof,  be  punished  by  a  fine  not  exceeding  $3,000, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court."*  A  city,  when 
authorized  by  the  legislature  of  the  state  in  which  it  is  situ- 
ated, may  regulate  the  speed  of  railroad  trains  within  the  city 
limits,  even  interstate  trains,  at  least  until  congress  shall  take 

1  Chicago  Deposit  Vault  Co.  v.  Mc-       2  35  u.  S.  Stat,  at  L.,  ch.  866,  sec  8, 
Nulta,  153  XJ.  S.  554,  500.  p.  436. 
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action  in  the  matter;  and  the  violation  of  such  regulation  by 
a  railroad  receiver  renders  him  liable  to  suit  in  a  court  other 
than  that  by  which  he  was  appointed,  even  in  a  state  court,  as 
for  a  disregard  of  his  official  duty,  by  any  one  thereby  sustain- 
ing an  injury.'  Keceivers  of  railroads  are  not  within  the  let- 
ter nor  the  purpose  or  spirit  of  the  act  of  congress  to  prevent 
cruelty  to  animals  while  in  transit  by  railroad  or  other  means 
of  transportation  within  the  United  States.^ 

§  600.  Accounts  of  receivers  —  Procedure.—  The  periods 
for  the  delivery  of  the  receiver's  accounts  and  payment  of  his 
balances  are,  in  the  United  States  courts,  fixed  by  order  of  the 
court  and  not  by  the  master.'  "When  a  receiver's  account  is 
delivered,  the  master  appoints  a  day  for  its  examination,  and 
notice  is  given  to  the  solicitors  of  all  the  interested  parties, 
and,  at  the  time  appointed,  the  receiver's  solicitor  attends  with 
the  vouchers  and  the  account  is  gone  through  with  in  the  mas- 
ter's office ;  upon  passing  the  receiver's  account  it  is  entered  by 
the  master  in  a  book  called  the  receiver's  book,  and  which  is 
always  kept  in  the  master's  office,  and  upon  the  account  so 
passed  and  entered  the  master  prepares  his  draft  report,  and 
notice  is  given  to  the  solicitors  of  all  the  interested  parties  to 
attend  before  the  master  to  settle  and  sign  the  report,  and  this 
being  done  the  report  is  filed.  A  master's  report  of  a  receiver's 
account  cannot  be  excepted  to,  but  the  court  will,  upon  a  peti- 
tion to  review  the  report,  presented  by  an  interested  party, 
enter  into  the  consideration  of  objections  to  the  general  prin- 
ciple on  which  the  master  has  proceeded  in  taking  a  receiver's 
account,  but  not  of  objections  to  particular  items  of  it.* 

In  a  carefully  considered  opinion,  Bradley,  Circuit  Justice, 
stated  the  procedure  on  receiver's  accounts  as  follows:  "The 
first  exception  is  that  the  defendants  had  no  notice  of  the  time 
and  place  of  proceeding  before  the  master  in  respect  to  said 
accounts.  This  appears  not  to  be  founded  in  fact.  Due  notice 
is  shown  to  have  been  given  to  the  solicitors  of  the  defendants. 
None  of  the  exceptions  were  made  or  taken  before  the  master. 
No  objection  to  these  accounts  appears  to  have  been  made  be- 

1  Erb  V.  Morash,  177  U.  S.  584  »  Kennedy  v.  St.  Paul  &  P.  Ey.  Co., 

2  United  States  v.  Harris,  177  U.  S.    2  Dill.  448,  Fed.  Cas.  7,70a 

805.  41    Smith's    Ch.    Pr.  641,  642;    2 

Smith's  Ch.  Pr.  383,  387. 
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fore  him.  It  is  well  settled  that  unless  exceptions  are  taken 
before  the  master  they  cannot  afterwards  be  taken  before  the 
court.  This  is  required  in  justice  both  to  the  master  and  the 
receiver.  To  the  master  that  he  may  have  an  opportunity  to 
reconsider  his  decision;  to  the  receiver  that  he  may  sustain  his 
account  (if  he  can)  by  additional  evidence,  or  make  such  ex- 
planation as  the  case  may  require.  This  rule,  it  is  true,  would 
not  deter  the  court  from  directing  an  account  to  be  reformed 
which  contained  manifest  errors  or  plainly  improper  charges; 
but  such  errors  or  improper  charges  ought  to  be  clearly  shown 
to  exist,  and  their  character  as  such  ought  to  be  evinced  by  the 
proofs  in  the  case  or  by  their  intrinsic  nature.  I  am  not  satis- 
fied that  any  of  the  exceptions  are  thus  sustained,  and  there- 
fore feel  bound  to  overrule  them. 

"  The  next  exceptions  presented  are  to  the  report  of  Master 
Waul,  made  upon  the  accounts  of  Tipton  Walker,  receiver,  for 
the  consecutive  months  commencing  with  May,  1867,  and  end- 
ing with  November,  1869.  These  exceptions  are  founded  upon 
objections  made  before  the  master,  and  are,  therefore,  properly 
taken  here  —  so  far  as  exceptions  (properly  so  called)  can  be 
taken  to  the  report  of  a  master  on  a  receiver's  account.  For- 
the  books  make  a  distinction  between  a  master's  report  on  a 
receiver's  account  and  a  master's  report  containing  an  account 
taken  and  stated  by  himself,  or  a  report  upon  a  matter  re- 
ferred to  him  for  his  own  investigation  and  ascertainment.  A 
receiver  is  an  officer  of  the  court  as  well  as  a  master,  and  states 
his  own  accounts  and  submits  them  to  a  master  for  inspection 
under  the  order  of  the  court;  the  master  acting  in  place  of  the 
court,  in  a  judicial  rather  than  a  ministerial  capacity.  Strictly 
speaking,  exceptions  to  his  report  in  such  cases  do  not  properly 
lie,  as  they  do  to  an  account  stated  by  himself,  as  in  the  case 
of  executors,  administrators,  trustees  or  partners  who  are  or- 
dered to  account  before  him.  .Nevertheless,  if  the  master 
adopt  any  erroneous  principle  in  allowing  a  receiver's  account, 
the  court,  on  petition  of  the  proper  parties,  will  refer  the  mat- 
ter back  to  him  for  correction.  The  exceptions  now  presented, 
if  we  disregard  the  form,  may  be  viewed  substantially  in  the 
light  of  such  a  petition.  But  the  distinction  should  be  kept  in 
view.  For  upon  this  distinction  depends,  in  considerable  de- 
gree, the  nature  of  the  duty  now  devolved  upon  the  court. 
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Xhat  duty  consists  in  reviewing  the  principles  and  rules  adopted 
and  followed  by  the  master  in  allowing  the  receiver's  accounts, 
rather  than  examining  the  items  of  the  account  in  detail,  or 
the  evidence  on  which  these  items  are  severally  founded ;  the 
latter  duty  belonging  more  especially  to  the  province  of  the 
master  acting  in  his  judicial  capacity,  analogous  to  the  province 
and  duty  of  a  jury  on  questions  of  fact.  In  this  case  there  are 
several  classes  of  charges  for  disbursements  made  by  ~  the  re- 
ceiver, which  can  be  considered  in  groups,  and  with  reference 
to  which  the  principles  by  which  the  master  was  guided  in 
allowing  the  account  can  be  reviewed." '  Where  a  receiver  is 
appointed  in  a  suit  in  a  state  court,  and  the  case  is  afterward 
removed  into  the  federal  court,  the  receiver  may  be  required 
to  account  in  the  latter  court.^ 

§  601.  Compensation  of  receivers. —  The  question  of  allow- 
ance to  the  receiver  for  his  services  is  one  that  probably  be- 
longs to  the  master's  oflBce,  and  not  to  the  court ; '  but  it  is  a 
matter  over  which  the  court  has  full  control,  and  which  it  will 
determine  for  itself  without  the  aid  of  a  master,  when  circum- 
stances require  if  In  cases  of  moderate  amounts,  five  per 
cent,  has  been  allowed  as  compensation  to  the  receiver.  But 
where  the  amounts  received  and  disbursed  are  larger,  it  is  not 
usual  to  allow  a  percentage,  but  to 'fix  the  compensation  in 
■  some  other  manner.  Where  a  receiver  is  a  manager  as  well  as 
a  mere  receiver,  his  duties  and  responsibilities  are  largely  in- 
■creased;  and  the  management  of  a  business  like  that  of  a  rail- 
road is  one  of  the  most  difficult  and  responsible  duties  with 
which  a  receiver  is  charged.  It  requires  a  man  of  first-rate  qual- 
ities and  attainments.  In  fixing  the  compensation  of  the  re- 
ceiver it  is  not  a  proper  rule  for  governing  the  case  to  inquire 
for  what  another,  even  competent  person,  would  have  been 
willing  to  do  the  work.  The  receiver's  office  is  not  put  up  at 
auction.  His  compensation  isnot  fixed  on  that  principle  at  all. 
The  chancellor  selects  a  person  whom  he  regards  competent 
and  trustworthy,  and  the  amount  of  compensation  is  graduated 

1  Cowdrey  v.  Railroad  Co.,  1  Woods,  331,  Fed.  Cas.  3,393 ;  Cake  v.  Mohun, 
331,  Fed.  Cas.  3,293.  164  U.  S.  311. 

2  Hinckley    t.  Railroad    Co.,    100  *  Cowdrey  v.  Railroad  Co.,  1  Woods, 
U.  S.  153.  331,  Fed.  Cas.  3,393;  Stuart  v.  Boul- 

8  Cowdrey  v.  Railroad  Co.,  1  Woods,    ware,  133  U.  S.  78. 
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somewhat  by  the  duties  and  somewhat  by  the  responsibilities 
of  the  situation.!  An  allowance  of  counsel  fees  to  counsel  em- 
ployed by  a  receiver  is  an  allowance  to  the  receiver  and  not 
directly  to  the  counsel,  and  such  fees  constitute  an  item  in  the 
receiver's  account.  The  receiver  is  an  officer  of  the  court  and 
subject  to  its  orders,  iand  while,  in  the  discharge  of  his  official 
duties,  he  is  at  all  times  entitled  to  apply  to  the  court  for  in- 
struction and  advice,  he  is  also  permitted  to  obtain  counsel  for 
himself,  and  counsel  fees  are  considered  as  within  the  just 
allowances  that  may  be  made  by  the  court.  The  allowance  to 
counsel  is  a  mere  question  of  reasonableness.  And  there  is  no 
doubt  of  the  power  of  a  court  of  equity  to  fix  the  compensa- 
tion of  its  own  receivers.  The  power  results  necessarily  from 
the  relation  which  the  receiver  sustains  to  the  court,  and,  in 
the  absence  of  any  legislation  regulating  the  receiver's  salary 
or  compensation,  the  matter  is  left  entirely  to  the  determina- 
tion of  the  court  from  which  he  derived  his  appointment.  The 
compensation  of  the  receiver  is  usually  determined  according 
to  the  circumstances  of  the  particular  case,  and  corresponds 
with  the  degree  of  responsibility  and  business  ability  required 
in  the  management  of  the  affairs  intrusted  to  him,  and  the 
perplexity  and  difficulty  involved  in  that  management.  Like 
all  questions  of  cost  in  courts  of  equity,  allowances  of  this  kind 
are  largely  discretionary,  and  the  action  of  the  court  below  is 
treated  as  presumptively  correct,  since  it  has  far  better  means 
of  knowing  what  is  just  and  reasonable  than  an  appellate  court 
can  have.^ 

§  602.  Adoption  of  existing  contracts  by  railroad  receiv- 
ers.—  A  railroad  receiver  does  not,  simply  hy  virtue  of  his  ap- 
pointment, become  liable  upon  the  covenants  and  agreements 
of  a  lease  of  rolling-stock  entered  into  by  the  railway  company 
prior  to  the  receivership;  but  upon  taking  possession  of  the 
property  he  is  entitled  to  a  reasonable  time  to  elect  whether 
he  will  adopt  the.  lease  and  make  it  his  own,  or  whether  he 
will  insist  upon  the  inability  of  the  company  to  pay  according 

1  Cowdrey  v.  Railroad  Co.,  1  Woods,  ^  Stuart  v.  Boulware,  133  U.  S.  78, 

331,  Fed.  Cas.  3,393;  Llchtenstein  v.  81,  82;  Trustees  v.   Greenough,   106 

Dial,  68  Miss.  54;  Shoe  Co.  v.  Sykes,  73  U.  S.  537,  537. 
Miss.  390. 
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to  the  stipulatibns  of  the  lease,  and  return  the  property  in  good 
order  and  condition.  If  he  elects  to  take  the  property  subject 
to  a  condition,  he  is  bound  to  perform  the  condition  before  he 
can  obtain  title  to  it.^  If  the  order  of  the  court  appointing  a 
receiver  of  a  railroad  embraces  other  roads  held  under  lease 
by  the  defendant  company,  it  becomes  the  duty  of  the  receiver 
to  take  possession  of  such  leased  lines.  But  he  does  not,  by 
taking  possession,  become  assignee  of  the  lease.  He  holds  the 
leased  property  as  he  does  any  other  property  involved,  for 
and  as  the  hand  of  the  court,  and  not  as  assignee.  The  court 
does  not  bind  itself  or  its  receiver  by  the  mere  act  of  taking 
possession.  The  court  and  the  receiver  are  entitled  to  reason- 
able time  to  ascertain  the  situation  of  affairs  and  determine 
whether  they  will  or  not  adopt  such  leases.^  "  The  general  rule 
applicable  to  this  class  of  cases  is  undisputed  that  an  assignee 
or  receiver  is  not  bound  to  adopt  the  contracts,  accept  the 
leases,  or  otherwise  step  into  the  shoes  of  his  assignor,  if  in  his 
opinion  it  would  be  unprofitable  or  undesirable  to  do  so ;  and 
he  is  entitled  to  a  reasonable  time  to  elect  whether  to  adopt  or 
repudiate  such  contracts.  If  he  elect  to  adopt  a  lease,  the  re- 
ceiver becomes  vested  with  the  title  to  the  leasehold  interest, 
and  a  privity  of  estate  is  thereby  created  between  the  lessor 
and  the  receiver,  by  which  the  latter  becomes  liable  upon  the 
covenant  to  pay  rent."  ' 

§  603.  Suits  against  receivers. —  Actions  against  receivers 
are  in  law  actions  against  the  receivership,  or  the  funds  in  the 
bands  of  the  receiver,  and  his  contracts,  misfeasances,  negli- 
gences and  liabilities  are  official,  and  not  personal,  and  judg- 
ments against  him  as  receiver  are  payable  only  from  the  funds 
in  his  hands.*  When  a  court  exercising  equity  jurisdiction  ap- 
points a  receiver  of  all  the  property  of  a  railroad  corporation 
and  has  taken  the  property  into  its  possession  for  administra- 
tion as  trust  assets,  it  is  for  that  court,  where  the  rule  has  not 
been  changed  by  statute,  to  decide  whether  it  will  determine 


1  Sunflower  Oil  Co.  v.  Wilson,  143  bash  Ey.  Co.,  150  U.  S.  399;  Seney  v. 

U.  S.  313,  332.  Wabash  Western  Ry.  Co.,  150  U.  S. 

2Quincy  R.  Co.  v.  Humphreys,  145  310;  Sparhawk  v.  Yerkes,  143  U.  S. 

U.  S.  83,  95;  St.  Joseph  &  St.  Louis  1,  13. 

R.  Co.  Y.  Humphreys,  145  U.  S.  105.  <MoNulta  v.  Loohridge,  141  U.  S. 

« United  States  Trust  Co.  v.  Wa-  337,  333. 
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for  itself  all  claims  of  or  against  the  receiver,  or  will  allow  them, 
to  be  litigated  elsewhere.  It  may  direct  claims  in  favor  of  the 
corporation  to  be  sued  on  by  the  receiver  in  other  tribunals,  or 
may  leave  him  to  adjust  and  settle  them  without  suit,  as  in  his 
judgment  may  be  most  beneficial  to  those  interested  in  the  es- 
tate. Any  claim  against  the  receiver  or  the  corporation,  the 
court  may  permit  to  be  put  in  suit  in  another  tribunal  against 
the  receiver,  or  may  reserve  to  itself  the  determination  of  it; 
and  no  suit,  unless  expressly  authorized  by  statute,  can  be 
brought  against  the  receiver  without  the  permission  of  the 
court  which  appointed  him,^    • 

§  604.  Same  —  Federal  statute  authorizing  suit  without 
leave  of  court. —  The  judiciary  act  now  in  force  provides: 
"  That  every  receiver  or  manager  of  any  property  appointed 
by  any  court  of  the  United  States  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  such  property,  without  the  previous  leave  of  the 
court  in  which  such  receiver  or  manager  was  appointed ;  but 
such  suit  shall  be  subject  to  the  general  equity  jurisdiction  of 
the  court  in  which  such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends  of  justice."  ^ 
"  This  act  abrogated  the  rule  that  a  receiver  could  not  be  sued 
without  leave  of  the  court  appointing  him,  and  gave  the  citi- 
zen the  unconditional  right  to  bring  his  action  in  the  local 
courts,  and  to  have  the  justice  and  amount  of  his  demand  de- 
termined by  the  verdict  of  a  jury.  He  ceased  to  be  compelled 
to  litigate  at  a  distance,  or  in  any  other  forum,  or  according 
to  any  other  course  of  justice,  than  he  would  be  entitled  to  if 
the  property  or  business  were  not  being  administered  by  the 
federal  court.  The  object  of  this  section  is  manifest,  and  it  is 
equally  plain  that  that  object  would  be  open  to  be  defeated  if 
the  receiver  could  remove  the  case  at  his  volition.  The  inten- 
tion to  permit  this  to  be  done  cannot  reasonably  be  imputed 
to  congress,  and,  moreover,  such  a  right  would  be  inconsistent 
with  the  general  policy  of  the  act.    As,  however,  the  receiver, 

1  Porter  v.  Sabin,  149  U.  S.  479;  Wall.  303;  Thompson  v.  Scott,  4  Dill. 

Barton  v.  Barbour,   104  U.   S.   136;.  508,  512,  Fed.  Cas.  13,975. 

Texas  &  Pacific  Ey.  Co.  v.  Cox,  145  235  u.  S.  Stat,  at  L.,  ch.  866,  sec.  3, 

U.  8.  593,  601;  Davis  v.  Gray,  16  pp.  433, 436. 
41     ' 
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as  the  oflB.cer  of  the  court,  holds  the  property  for  the  benefit  of 
all  who  have  an  interest  in  it,  and  is  not  to  be  interfered  with 
in  its  administration  and  disposal  by  the  judgment  or  process 
of  another  court,  the  closing  clause  of  the  section,  out  of  abun- 
dant caution,  provides  that  when  the  receiver  is  sued,  without 
leave, '  such  suit  shall  be  subject  to  the  general  equity  jurisdic- 
tion of  the  court  in  which  said  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  necessary  to  the  ends  of 
justice.'  Of  course  it  devolves  on  the  court  in  possession  of 
the  property  or  funds  out  of  which  judgments  against  its  re- 
ceiver must  be  paid,  to  adjust  the  equities  between  all  parties, 
and  to  determine  the  time  and  manner  of  payment  of  judg- 
ment creditors  necessarily  applying  for  satisfaction  from  assets 
so  held  to  the  court  that  holds  them.  But '  the  right  to  sue 
without  resorting  to  the  appointing  court,  which  involves  the 
right  to  obtain  judgment,  cannot  be  assumed  to  have,  been  ren- 
dered practically  valueless  by  this  further  provision  in  the  sec- 
tion which  granted  it.' "  ^  The  act  of  congress  does  not  limit 
the  right  to  sue  without  leave  to  cases  where  the  cause  of  ac- 
tion arose  from  the  conduct  of  the  receiver  himself  or  his 
agents ;  with  respect  to  the  question  of  liability,  the  receiver 
stands  in  place  of  the  corporation  itself.^ 

§  605.  Same  —  Same  —  Suits  for  personal  injury  —  After 
property  restored  to  owner. —  A  claim  against  a  railroad  re- 
ceiver for  personal  injury  sustained  by  the  plaintiff  by  reason  of 
the  negligence  of  the  receiver,  or  his  agents  and  servants  in  op- 
.erating  the  road,  "  stands  on  precisely  the  same  footing  as  any 
of  the  expenses  incurred  in  the  execution  of  the  trust,  and 
must  be  adjusted  and  satisfied  in  the  same  way; "'  and  a  suit 
for  personal  injury,  resulting  from  the  negligence  of  the  re- 
ceiver, may  be  maintained  by  the  injured  party  against  the 
railroad  company,  where  the  property  has  been  restored  to  the 
company  after  the  injury  and  before  the  suit  is  commenced;* 

iGableman  v.  Peoria  Ry.  Co.,  179  « Barton  v.  Barbour,  104  U.  S.  126, 

U.  S.  337,  338, 339;  Erb  v.  Morash,  177  181;  Mobile  &  Ohio  Ry.  Co.  v.  Davis, 

U.  S.  584, 585;  McNulta  v.  Lochridge,  63  Miss.  271. 

141  U.  S.  327;  Texas  &  Pacific  Ry.  <  Texas  &  Pacific  Ry.  Co.  v.  Bloom, 

Co.  V.  Cox,  145  U.  8.  598.  164  U.  S.  636;  Texas  &  Pacific  Ry. 

2  McNulta  V.  Lochridge,  141  U.  8.  Co.  v.  Johnson,  151  U.  8.  81;  Mobile 

339>  331.  &  Ohio  Ry.  Co.  v.  Davis,  63  Miss.  271. 
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a,nd  such  suit  for  personal  injury  may  be  maintained  in  a  state 
court,  although  the  federal  court  in  which  the  receivership 
had  been  pending,  upon  discharging  the  receiver  and  restoring 
the  property  to  the  owner,  made  and  entered  an  order  requir- 
ing that  all  claims  against  the  receiver  should  be  presented 
^nd  prosecuted  by  intervention  in  that  suit,  within  a  period 
limited  in  the  order  (and  which  expired  before  the  suit  in  the 
state  court),  and,  if  not  so  presented  by  that  date,  that  the  same 
should  be  barred  and  should  not  be  a  charge  on  the  property 
■of  the  company .1 

« 
§  606.  Same —  Suits  in  rem  touching  the  trust  estate. — 

When  a  receiver  has  been  appointed  and  has  taken  possession 
-of  the  trust  assets,  his  possession  is  that  of  the  court,  and  any 
attempt  to  disturb  it,  without  the  leave  of  the  court  first  ob- 
tained, will  be  a  contempt  of  court  upon  the  part  of  the  person 
making  it,  and  any  sale  of  the  trust  property  under  process 
from  another  court  is  void ;  and  therefore  all  suits  and  legal 
proceedings  for  the  possession  of  the  property  in  the  hands  of 
the  receiver,  or  to  enforce  any  lien  upon  it,  or  to  establish  title 
to  it,  or  seeking  to  affect  in  any  way  its  disposition  and  distri- 
hution,  must  be  commenced  and  prosecuted  in  the  court  where 
the  receivership  is  pending.^  No  rule  is  better  settled  than 
that,  when  a  court  has  appointed  a  receiver,  his  possession  is 
the  possession  of  the  court,  for  the  benefit  of  the  parties  to  the 
suit  and  all  concerned,  and  cannot  be  disturbed  without  the 
leave  of  the  court ;  and  that  if  any  person,  without  leave,  in- 
tentionally interferes  with  such  possession,  he  necessarily  com- 
mits a  contempt  of  court.  When  property  is  in  the  hands  of 
a  receiver  appointed  by  a  federal  court,  it  is  not  thereby  ren- 
-dered  exempt  from  the  imposition  of  taxes  by  the  government 
within  whose  jurisdiction  the  property  is  situated,  and  the  lien 
for  taxes  is  superior  to  all  other  liens  whatsoever,  except  judi- 
icial  costs,  when  the  property  is  rightfully  in  the  custody  of  the 
court;  but  this  does  not  justify  a  physical  invasion  of  such 
■custody  by  the  sheriff  or  other  fiscal  officer  of  the  state  for  the 

1  Texas  &  Pacific  Ey.  Co.  v.  Bloom,  65,  66;  Thompson  v.  Scott,  4  Dill.  508, 
16i  U.  S.  636;  Texas  &  Pacific  Ry.  Fed.  Cas.  13,975;  Angel  v.  Smith,  9 
•Co.  V.  Johnson,  151  U.  S.  81.  Ves.  335. 

2  Wiswall  V.  Sampson,  14  How.  61, 
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purpose  of  collecting  the  taxes.  The  plain  and  obvious  duty 
of  the  sheriff  is  to  apply  to  the  court  where  the  receivership  i& 
pending  for  the  payment  of  the  taxes  due,  and,  as  the  court 
has  the  power,  the  presumption  is  that  it  will  direct  the  pay- 
ment through  its  receiver.  The  levy  of  a  tax  warrant,  like  the 
levy  of  an  or  Am&vj  fieri  facias,  sequestrates  the  property  to  an- 
swer the  exigency  of  the  writ;  but  property  in  the  possession 
of  the  receiver  is  already  in  sequestration,  already  held  in  equi- 
table execution,  and  while  the  lien  for  taxes  must  be  recognized 
and  enforced,  the  orderly  administration  of  justice  requires  this 
to  be  done  by  and  under  the  sanction  of  the  court.  It  is  the 
duty  of  the  court  to  see  that  this  is  done;  and  a  seizure  of  the 
property  against  its  will  can  only  be  predicated  upon  the  as 
sumption  that  the  court  will  fail  to  discharge  its  duty  —  an 
assumption  carrying  a  contempt  upon  its  face.^ 

§  607.  Right  and  duty  of  receiver  to  defend  suits.— A 

receiver  is  charged  with  the  duty  of  carrying  into  execution 
the  orders  of  the  court  which  appointed  him,  and  he  is  also  a 
custodian  of  property,  and  has  by  virtue  of  his  custody  certain 
obligations  to  the  parties  owning  or  interested  in  it.  (1)  A  re- 
ceiver may  defend,  both  in  the  court  appointing  him  and  by 
appeal,  the  estate  in  his  possession  against  all  claims  which  are 
antagonistic  to  the  rights  of  both  parties.  He  may  contest  a 
claim  for  taxes,  because  if  valid  they  are  superior  to  the  rights 
of  both  parties.  (2)  He  may  defend  the  estate  against  all 
claims  which  are  antagonistic  to  rights  of  either  party  to  the 
suit,  subject  to  the  limitation  that  he  may  not  in  such  defense 
question  any  order  or  decree  of  the  court  distributing  burdens 
or  apportioning  rights  between  the  parties  to  the  suit,  or  any 
order  or  decree  resting  upon  the  discretion  of  the  court  appoint- 
ing him.  He  cannot  question  the  terms  and  conditions  imposed 
upon  granting  the  receivership,  contained  in  the  order  of  bis 
appointment.  (3)  He  cannot  question  any  subsequent  order  or 
decree  of  the  court  distributing  the  estate  in  his  hands  between 
the  parties  to  the  suit.  It  is  nothing  to  him  whether  all  of  the 
property  is  given  to  the  mortgagee  or  all  returned  to  the  mort- 
gagor. He  is  to  stand  indifferent  between  the  parties,  and  may 
not  be  heard  either  in  the  court  which  appointed  him,  or  in  the 

1  In  re  Tyler,  149  U.  S.  180. 
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appellate  court,  as  to  the  rightfulness  of  any  order  which  is  a 
mere  order  of  distribution  between  the  parties.  An  intervenor, 
although  for  certain  purposes  recognized  as  a  party  to  the  liti- 
gation, is  not  such  a  party  as  comes  within  the  scope  of  the 
limitation  just  stated ;  he  (an  intervenor)  is  one  who  comes 
into  the  litigation  asserting  a  right  antagonistic  or  superior  to 
that  of  one  or  both  the  parties  thereto,  and  a  receiver,  who 
represents,  so  far  as  the  property  is  concerned,  the  interests  of 
the  parties,  may  rightfully  challenge  the  intervener's  claim, 
provided  that  in  such  challenge  he  does  not  question  any  orders 
of  the  court  of  the  character»above  indicated.  (4)  He  may 
appeal  from  an  order  or  decree  which  affects  his  personal  rights, 
'provided  it  is  not  an  order  resting  in  the  discretion  of  the  court. 
He  may  not  appeal  from  an  order  discharging  or  removing  him, 
or  one  directing  him  in  the  administration  of  the  estate,  as,  for 
instance,  to  issue  receiver's  certificates,  to  make  improvements, 
or  matters  of  that  kind,  all  of  which  depend  upon  the  same  dis- 
cretion of  the  court.  __  He  may  appeal  from  an  order  disallow- 
ing him  commissions  or  fees,  because  that  affects  him  personally, 
is  not  a  matter  purely  of  discretion,  and  does  not  delay  or  inter- 
fere with  the  orderly  administration  of  the  estate.  (5)  His 
right  to  appeal  from  an  allowance  of  a  claim  against  the  estate 
does  not  necessarily  fail  when  the  receivership  is  terminated 
to  the  extent  of  surrendering  the  property  in  the  possession  of 
the  receiver.  It  is  a  common  practice  in  courts  of  equity, 
anxious  as  they  are  to  be  relieved  of  the  care  of  property,  to 
turn  it  over  to  the  parties  held  entitled  thereto,  even  before 
the  final  settlement  of  all  claims  against  it,  and  at  the  same 
time  leave  to  the  receiver  the  further  defense  of  such  claims, 
the  party  receiving  the  property  giving  security  to  abide  by 
any  decrees  which  may  finally  be  entered  against  the  estate.^ 

§  608.  Suits  Iby  receivers. — Under  the  practice  of  the  High 
Court  of  Chancery  of  England,  which  has  been  adopted  in  the 
«quity  courts  of  the  United  States,^  it  is  necessary  for  a  receiver 
to  apply  to  the  court  which  appointed  him  for  liberty  to  bring 
or  defend  actions,  and  in  the  absence  of  an  order  of  the  court, 
•either  general  or  special,  he  can  neither  sue  nor  defend  suits ; ' 

iBosworth  T.  Terminal  Railroad        3  Booth  v.  Clark,  17  How.  323,  331; 
Ass'n,  174  U.  S.  183,  186-190.  Davis  v.  Gray,  16  Wall.  203. 

2  Equity  Rule  90. 


646  FEDEUAL   EQUITY    PEOCEDUEE,  [§  609, 

but  in  the  appointment  of  railroad  receivers  it  is  usual  to  in- 
sert in  the  order  of  appointment  a  provision  authorizing  the 
receiver  to  employ  attorneys  and  counsel  and  to  bring  and  de- 
fend suits  in  his  own  name  on  behalf  of  the  trust  property ," 
and  under  such  order  the  receiver  is  authorized  to  sue  in  his 
own  name  for  the  possession  and  preservation  of  the  assets, 
rights  and  franchises  of  the  railroad  company.^  "  The  right  to 
maintain  a  suit  against  the  officers  of  a  corporation  for  fraud- 
ulent misappropriation  of  its  property  is  a  right  of  the  cor- 
poration ;  and  it  is  only  when  the  corporation ,  will  not  bring 
the  suit  that  it  can  be  brought  by  one  or  more  stockholders  in 
behalf  of  all.  The  suit,  when  brought  by  stockholders,  is  still 
a  suit  to  enforce  the  right  of  a  corporation  and  to  recover  a 
sum  of  money  due  to  the  corporation ;  and  the  corporation  is 
a  necessary  party  in  order  that  it  may  be  bound  by  the  judg- 
ment. If  the  corporation  becomes  insolvent  and  a  receiver  of 
all  its  estate  and  effects  is  appointed  by  a  court  of  competent 
jurisdiction,  the  right  to  enforce  this  and  all  other  rights  of 
property  of  the  corporation  vests  in  the  receiver  and  he  is  the 
proper  party  to  bring  the  suit,  and,  if  he  does  not  himself  sue, 
,  should  properly  be  made  a  party  defendant  to  any  suit  by 
stockholders  in  the  right  of  the  corporation." '  Where  a  cir- 
cuit court  of  the  United  States  has  obtained  jurisdiction  over 
an  insolvent  corporation  and  its  assets  by  the  filing  of  an  orig- 
inal creditor's  bill  and  the  appointment  of  a  receiver,  then,  in 
such  case,  any  suit  by  or  against  such  receiver  in  the  course 
of  the  winding  up  of  the  business  of  such  corporation  and  the 
administration  of  its  assets,  whether  for  the  collection  of  its 
assets  or  for  the  defense  of  its  property  rights,  must  be  regarded 
as  ancillary  to  the  main  suit  and  as  cognizable  in  the  circuit 
court,  regardless  either  of  the  citizenship  of  the  parties  or  the 
amount  in  controversy.* 

§609.  Application  for  writ  of  assistance  by  receivers. — 

An  equity  rule  provides  that:  "When  any  decree  or  order  is 
for  the  delivery  of  possession  upon  proof  made  by  affidavit  of 

iDavisv.  Gray,  16  Wall.  303;  Union        <  White  v.  Ewing,   159  U.  S.  39; 

Trust  Co.  V.  Illinois  Midland  E.  Co.,  Rouse  v.  Letcher,  156  U.  S.  47,  49;  In 

117  U.  S.  434.  re  Tyler,  149  U.  S.  180,  181;  Stewart 

2  Davis  V.  Gray,  16  Wall.  303.  v.  Dunham,  115  U.  S.  61,  64;  Rich.- 

s  Porter  v.  Sabln,  149  U.  S.  478.  mend  v.  Irons,  131  U.  S.  37,  53. 
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a  demand  and  refusal  to  obey  the  decree  or  order,  the  party- 
prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance 
from  the  clerk  of  the  court."  ^  A  receiver  is  entitled,  upon 
application  to  the  court  which  appointed  him,  for  a  writ  of  as- 
sistance against  a  party  to  the  suit,  or  his  privies,  or  one  com- 
ing into  possession  pendente  lite,  to  have  the  trust  property 
delivered  to  him.^  But  the  writ  of  assistance  can  only  issue 
against  parties  bound  by  the  order  or  decree  of  the  court.' 

§  610.  A  receiver  cannot  sue  in  a  foreign  jurisdiction. — 

It  is  the  settled  rule  that  a  receiver  appointed  by  a  court  of  the 
United  States  cannot  maintain'a  suib  in  a  foreign  jurisdiction.* 
"  Our  industry  has  been  tasked  unsuccessfully  to  find  a  case  in 
which  a  receiver  has  been  permitted  to  sue  in  a  foreign  juris- 
diction for  the  property  of  his  debtor.  So  far  as  we  can  find, 
it  has  not  been  allowed  in  an  English  tribunal ;  orders  have 
been  given  in  the  English  chancery  for  receivers  to  proceed  to 
execute  their  functions  in  another  jurisdiction,  but  we  are  not 
aware  of  its  ever  having  been  permitted  by  the  tribunals  of  the 
last.  "We  think  that  a  receiver  has  never  been  recognized  by  a 
foreign  tribunal  as  an  actor  in  a  suit.  He  is  not  within  that 
comity  which  nations  have  permitted,  after  the  manner  of  such 
nations  as  practice  it,  in  respect  to  the  judgments  and  decrees 
of  foreign  tribunals,  for  all  of  them  do  not  permit  it  in  the 
same  manner  and  to  the  same  extent,  to  make  such  comity  in- 
ternational or  a  part  of  the  laws  of  nations.  ...  He  has 
no  extraterritorial  power  of  official  action;  none  which  the 
court  appointing  him  can  confer,  with  authority  to  enable  biro 
to  go  into  a  foreign  jurisdiction  to  take  possession  of  the  debt- 
or's property;  none  which  can  give  him,  upon  the  principle  of 
comity,  a  privilege  to  sue  in  a  foreign  court  or  another  juris- 
diction, as  the  judgment  creditor  himself  might  have  done, 
where  his  debtor  may  be  amenable  to  the  tribunal  which  the 
creditor  may  seek.  .  .  .  We  think  that  a  receiver  could 
not  be  admitted  to  the  comity  extended  to  judgment  creditors, 

1  Equity  Rule  9.  <  Booth  v.  Clark,  17  How.  322:  Haz- 

2  Comer  v.  Felton,  10  C.  C.  A.  28,  ard  v.  Durant,  19  Fed.  R.  471, 476,  477; 
31,  33.  Brigham  v.  Luddington,  13  Blatchf. 

3  Terrell  v.  Allison,  31  Wall.  391.  237,  Fed.  Cas.  1,874 
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without  an  entire  departure  from  chancery  proceedings,  as  to 
the  manner  of  his  appointment,  the  securities  which  are  taken 
from  him  for  the  performance  of  his  duties,  and  the  direction 
which  the  court  has  over  him  in  the  collection  of  the  estate  of 
the  debtor,  and  the  application  and  distribution  of  them.  If 
he  seeks  to  be  recognized  in  another  jurisdiction,  it  is  to  take 
the  fund  there  out  of  it,  without  such  court  having  any  control 
of  his  subsequent  action  in  respect  to  it,  and  without  his  hav- 
ing even  official  power  to  give  security  to  the  court,  the  aid  of 
which  he  seeks,  for  his  faithful  conduct  and  official  accounta- 
bility."! 

§  611.  Appeal  by  receivers. —  A  receiver  appointed  in  a  suit 
(to  which  he  is  not  a  party)  may  appeal  from  a  decree  of  the 
court  against  him,  which,  upon  a  settlement  of  his  accounts  as 
receiver,  directs  him  to  pay  into  court  the  amount  of  the  bal- 
ance found  against  him.^  In  the  case  cited,  upon  a  motion  to 
dismiss  the  appeal  upon  the  ground  that  the  receiver  was  not  a 
party  to  the  suit,  the  court  say:  "The  receiver  cannot  and 
does  not  attempt  to  appeal  from  the  decree  of  foreclosure,  or 
from  any  order  or  decree  of  the  court,  except  such  as  relate  to 
the  settlement  of  his  account.  To  that  extent  he  has  been 
subjected  to  the  decree  of  the  court,  and  made  liable  to  its 
orders  and  decrees.  He  has,  therefore,  the  corresponding  right 
to  contend  against  all  claims  made  against  him.  For  this  pur- 
pose he  occupies  the  position  of  a  party  to  the  suit,  although 
an  officer  of  the  court,  and  after  the  final  decree  below  has  the 
right  to  his  appeal  here.  In  this  case  the  final  decree  has 
been  given,  and  the  case  is  properly  here  upon  the  appeal  as 
prayed  and  allowed.  This  will  not  keep  anything  in  litiga- 
tion but  the  receiver's  accounts.  The  title  to  the  property  and 
the  possession  under  the  sale  cannot  be  in  any  manner  affected. 
Everything  can  be  closed  up  in  the  court  below,  in  accordance 
with  the  decree  which  has  been  entered  in  the  cause,  except 
the  distribution  of  the  money  claimed  f rorfi  the  receiver." ' 
Where  a  receiver,  though  not  a  party  to  the  suit,  is  a  real  and 

1  Justice  Wayne,  in  Booth  v.  Clark,  ^  Hinckley  v.  Railway  Co.,  94  U.  S. 
17  How.  323.  467,  469. 

2  Hinckley  v.  Railway  C(J.,  94  U.  S. 
467,  468,  469. 
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interested  party  to  a  side  issue  ia  tiie  cause,  and  such  issu3  is 
determined  by  the  court,  the  decree  is  iinal,  and  from  it  an 
appeal  may  be  prosecuted.'  A  receiver  who  has  prosecuted 
an  appeal  in  the  name  of  a  former  receiver  in  the  cause  may, 
upon  his  motion  in  the  appellate  court,  be  substituted  as  ap- 
pellant in  place  of  the  former  receiver,  without  prejudice  to 
the  proceedings  theretofore  had  in  the  appeal.^ 

§  612.  Conflict  of  jurisdiction  in  receivership  cases. — 
When  a  state  court  has  lawfully  and  regularly  appointed  a  re- 
ceiver over  property,  and  he  has,  pursuant  to  such  appoint- 
ment, taken  possession  of  it,  a  circuit  court  of  the  United  States 
has  no  power  to  appoint  another  receiver  and  take  the  prop- 
erty out  of  the  hands  of  the  state  court  receiver.' 

§  613.  Same  —  When  jurisdiction  attaches. —  A  suit  in 
equity  is  commenced  by  filing  a  bill  of  complaint ;  but  in  apply- 
ing the  doctrine  of  lis  pendens  to  a  third  person  who  is  an  inno- 
cent purchaser,  notice  is  held  to  begin  from  the  date  of  the 
service  of  the  subpoena  i  and  not  from  the  filing  of  the  bill. 
But  as  between  the  immediate  parties  in  a  proceeding  in  rem, 
jurisdiction  must  be  regarded  as  attaching  when  the  bill  is  filed 
and  process  has  issued,  and  where  the  process  is  subsequently 
duly  served  in  accordance  with  the  rules  of  practice  of  the 
court.  In  a  case  of  a  conflict  of  jurisdiction,  "  the  possession 
of  the  res  vests  the  court  which  has  first  acqn  red  jurisdiction 
with  the  power  to  hear  and  determine  all  controversies  relat- 
ing thereto,  and  for  the  time  being  disables  other  courts  of  co- 
ordinate jurisdiction  from  exercising  a  like  power.  This  rule 
is  essential  to  the  orderly  administration  of  justice,  and  to  pre- 
vent unseemly  conflicts  between  courts  whose  jurisdiction  em- 
braces the  same  subjects  and  persons.  Nor  is  this  rule  restricted 
in  its  application  to  cases  where  property  has  been  actually 
seized  under  judicial  process  before  a  second  suit  is  instituted 
in  another  court,  but  it  often  applies  as  well  where  suits  are 
brought  to  enforce  liens  against  specific  property,  to  marshal 
assets,  administer  trusts,  or  liquidate  insolvent  estates,  and  in 
suits  of  a  similar  nature,  where,  in  the  progress  of  the  litiga- 

1  Hovey  v.  McDonald,  109  U.  S.  150.        » Shields  v.  Coleman,  157  U.  S.  168, 

2  Bowden  v.  Johnson,  107  U.  S.  251.     176. 
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tion,  the  court  may  be  compelled  to  assume  the  possession  and 
control  of  the  property  to  be  affected.  The  rule  has  been  de- 
clared to  be  of  especial  importance  in  its  application  to  state 
and  federal  courts." ' 

§  614.  Advice  to  receivers. —  Where,  in  a  suit  in  equity  to 
foreclose  a  mortgage  on  real  estate,  a  receiver  is  appointed  to 
collect  the  rents  of  the  rented  property  and  to  lease  such  as  is 
not  rented,  he  may,  of  his  own  motion,  apply  to  the  court  for 
advice  and  directions  in  regard  to  necessary  repairs  on  the 
property  and  its  preservation,  and  the  expenditure  of  the  funds 
in  his  hands  for  such  purpose.*  A  receiver  of  a  railroad  should 
not  incur  anj'^  expenses  on  account  of  the  property  in  his  hands 
beyond  what  is  absolutely  essential  to  its  preservation  and  use, 
as  contemplated  by  his  appointment,  without  first  applying  to 
the  court  for  its  advice  and  authority.'  A  railroad  receiver, 
operating  a  line  of  railroad  under  the  general  direction  of  the" 
court,  may,  upon  his  ex  parte  application,  obtain  general  ad- 
vice and  directions,  and,  in  particular  cases,  particular  advice 
and  directions;*  and  upon  the  complaint  of  the  employees  of 
the  receiver  the  court  may  advise  and  instruct  him.'  It  is 
clear  that  where  the  property  of  a  railway  company  or  other 
corporation  is  being  administered  by  a  receiver,  under  the 
superintending  power  of  a  court  of  equity,  it  is  competent  for 
the  court  to  adjust  difl&cnlties  between  the  receiver  and  his 
employees,  which,  in  the  absence  of  such  adjustment,  would 
tend  to  injure  the  property  and  to  defeat  the  purposes  of  the 
receivership.*  Where  an  employee  of  the  receiver  intervened 
and  filed  a  claim  against  the  receiver  for  damages  for  injuries 
while  in  the  employment  of  the  company,  and  the  master  re- 
ported against  the  claim,  but  allowed  the  intervener  his  wages 
for  the  time  he  was  disabled  by  the  injury,  the  court,  as  a  meas- 

1  Farmers'  Loan  &  Trust  Co.  v.  <  Missouri  Pac.  Ry.  Co.  t.  Texas  & 

Lake  Street  Elevated  R.  Co.,  177  U.  S.  P.  Ry.  Co.,  31  Fed.  R.  862;  Ex  parte 

51,  59;  Central  Bank  v.  Stevens,  169  Koehler,  Receiver,  23  Fed,    R  529; 

U.  S.  432;  Moran  v.  Sturges,  154  U.  S.  Central  Trust  Co.  v.  Wabash,  St.  L. 

256.  &  p.  Ry.  Co.,  23  Fed.  R.  863. 

^  Grant  v.  Phoenix  Life  Ins.  Co.,  121  »  Frank  v.  Denver  &  R  G.  Ry.  Co., 

U.  S.  118.  23  Fed.  R.  757. 

3  Cowdrey  v.  Railroad  Co.,  93  U.  S.  «  Waterhouse  v.  Cainer,  55  Fed.  R. 

352;Cowdreyv.RailroadCo.,lWoods,  149,  153. 
381,  Fed.  Cas.  3.293. 
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ure  of  "just  and  good  policy,"  directed  the  receiver  to  pay  the 
claim  for  wages.^ 

§  615.  Removal  of  receivers. —  The  court  which  appoints  a 
receiver  may  remove  him  at  any  time  in  its  discretion.^  An 
application  to  remove  a  receiver  must  be  made  in  the  suit  in 
"which  he  was  appointed,  and  to  the  court  that  appointed  him, 
as  that  court  alone  has  the  power  of  removal;'  but  where  a  re- 
ceiver is  appointed  in  a  state  court  without  notice,  to  defend- 
ants, and  no  motion  was  made  in  the  state  court  to  discharge 
the  receiver,  and  the  cause  is  removed  to  a  federal  court,  such 
motion  may  be  made,  upon  notice  to  the  plaintiff,  in  the  fed- 
eral court  at  any  time  after  the  record  is  filed ;  *  and  upon  a 
removal  of  a  cause  from  a  state  court  to  a  federal  court,  in 
which  cause  a  receiver  was  appointed  by  the  state  court,  the 
federal  court  may,  in  another  cause  originally  brought  therein, 
in  relation  to  the  same  property,  appoint  another  receiver  and 
direct  him  to  take  possession  of  the  property.'  A  receiver  may 
be  removed  where  his  appointment  has  been  secured  by  impo- 
sition upon  the  court,*  or  where  he  has  been  guilty  of  any  mis- 
feasance or  malfeasance  in  office,''  or  where  he  fails  to  comply 
with  the  order  of  the  court  requiring  him  to  execute  a  new 
bond  as  such  receiver  with  good  and  sufficient  surety.'  An  in- 
solvent corporation  procured  a  creditor's  bill  to  be  filed  against 
itself  by  three  of  its  creditors;  and  after  the  receiver  had 
entered  into  possession  and  operated  the  property  for  nine 
months,  transacting  large  business,  entering  into  many  con- 
tracts and  assuming  large  obligations,  without  any  intimation 
of  lack  of  authority,  the  defendant  made  a  motion  to  discharge 
the  receiver,  upon  the  ground  that  the  plaintiffs  had  a  plain, 
adequate  and  complete  remedy  at  law,  and  that  there  was  no 
jurisdiction  in  equity  to  entertain  the  suit ;  the  court  overruled 

'  Missouri  Pac.  Ry.  Co.  v.  Texas  &  *  Walters  v.  Anglo-American  Mort- 

P.  Ry.  Co.  33  Fed.  R.  701, 703.  gage  Co.,  50  Fed.  E.  316;   Wood  v. 

2  In   re    Colvin,    3  Md.    Ch.   300;  Oregon  Development  Co.,  55  Fed.  E. 

Shackelford's  Adm'r  v.  Shackelford,  901. 

33  Gratt  481.  'Handy  v.  Cleveland  &  M.  R.  Co., 

8  Young  V.  Montgomery  &  E.  R.  81  Fed.  R.  689;  Atkins  v.  Wabash, 

Co.,  3  Woods,  606,  Fed.  Cas.  18,166.  St.  L.  &  P.  Ry.  Co.,  39  Fed.  R.  161. 

*  Texas  &  St.  L.  Ry.  Co.  v.  Rust,  17  8  Shackelford's  Adm'r  v.  Shackel- 

Fed.  R.  375,  S80.  ford,  33  Gratt.  481. 

sFosdiok  V.  Schall,  99  U.  S.  335. 
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the  motion,  holding  that  the  motion  was  made  not  because  of 
any  restored  solvency  or  purpose  to  resume  business,  but  with 
the  evident  intent  to  prevent  the  equality  among  its  creditors 
which  the  existing  equitable  proceedings  would  secure,  and  to 
give  preference  to  certain  creditors.^ 

§  616.  Discharge  of  receivers. —  As  a  general  rule,  the  ap- 
pointment and  discharge  of  a  receiver  are  ordinarily  naatters 
of  discretion  in  the  circuit  court,  with  which  the  appellate 
court  will  not  interfere ;  but  the  rule  is  not  of  universal  appli- 
cation. In  a  suit  to  foreclose  a  mortgage  on  a  railroad,  while 
the  parties  to  the  suit  are  litigating  the  amount  of  the  mort- 
gage debt,  the  appointment  or  discharge  of  a  receiver  for  the 
mortgaged  property  very  properly  belongs  to  the  court  in 
which  the  litigation  is  pending ;  but  when  those  questions  have 
been  settled  by  the  circuit  court,  and  by  the  supreme  court  on 
appeal,  and  the  amount  of  the  debt  definitely  fixed  by  the  su- 
preme court,  the  right  of  the  defendant  to  pay  the  sum,  and 
have  a  restoration  of  his  property  by  discharge  of  the  receiver, 
is  clear,  and  does  not  depend  on  the  discretion  of  the  circuit 
court.  It  is  a  right  which  the  party  can  claim ;  and  if  he  shows 
himself  entitled  to  it  on  the  facts  in  the  record,  there  is  no  dis- 
cretion in  the  court  to  withhold  it ;  and  a  refusal,  in  such  case, 
to  allow  the  defendant  to  pay  the  debt,  discharge  the  receiver 
and  restore  the  property,  is  judicial  error,  which  the  supreme 
court  is  bound  to  correct  when  the  matter  is  faix'ly  before  it.' 
The  abatement  of  the  suit  does  not  discharge  a  receiver  who 
has  been  previously  appointed.'  The  discontinuance  of  a  suit 
does  not  discharge  a  receiver  from  his  trust  as  an  officer  of  the 
court  appointed  therein.  But  it  will  entitle  him  to  apply  for 
his  discharge,  and  to  pass  his  account,  so  that  he  may  pay  over 
the  balance,  if  any,  in  his  hands,  and  exonerate  himself  and  his 
sureties  from  further  liability,  unless  the  interests  of  the  de- 
fendant require  that  he  should  continue  in  the  receivership  to 
protect  his  rights.  If  the  protection  of  the  rights  of  defendant 
requires  the  continuance  of  the  receiver,  the  court  will  not 

1  Brown  v.  Lake  Superior  Iron  Co.,       '  McCosker  v.  Brady,  1  Barb.  Ch. 
134  U.  S.  530.  346. 

2  Railroad  Co.  v.  Souter,  3  Wall 
610,  519-533. 
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grant  a  discharge  although  the  suit  is  at  an  end,  but  it  will  re- 
quire the  defendant  thus  protected  to  file  a  bill  forthwith  to 
settle  his  rights.^ 

§617.  Ancillary  receivers  —  Courts  of  primary  and  an- 
cillary jurisdiction. —  The  doctrines,  procedure  and  practice 
in  relation  to  ancillary  railroad  receiverships  have  resulted 
from  (1)  the  limitations  imposed  by  law  upon  the  territorial 
jurisdiction  of  the  circuit  courts  of  the  United  States;  and  (2) 
the  fact  that  many  railroads  run  into  or  through  two  or 
more  states,  constituting  one  continuous  line.  A  circuit  court 
of  the  United  States  can  exercise  no  jurisdiction  or  power 
over  persons  or  property  outside  of  the  limits  of  the  district 
in  and  for  which  it  is  held.  "  The  judiciary  act  has  divided 
the  United  States  into  judicial  districts.  Within  these  dis- 
tricts a  circuit  court  is  required  to  be  holden.  The  circuit 
court,  of  each  district  sits  within  and  for  that  district,  and  is 
bounded  by  its  local  limits.  "Whatever  may  be  the  extent  of 
their  jurisdiction  over  the  subject-matter  of  suits,  in  respect  to 
persons  and  property,  it  can  only  be  exercised  within  the  lim- 
its of  the  district."  ^  This  limitation  upon  the  jurisdiction  of 
the  federal  courts  has  suggested  the  adoption  of  the  following 
rule,  which  now  seems  to  be  settled,  namely:  "  Proceedings  to 
foreclose  a  mortgage  placed  by  a  railroad  company  upon  its 
lines  extending  through  more  than  one  district  should,  to  the 
end  that  the  mortgaged  property  may  be  effectively  managed, 
be  commenced  in  the  circuit  court  of  the  district  in  which  the 
principal  operating  offices  are  situated,  and  in  which  there  is 
some  material  part  of  the  railroad  embraced  by  the  mortgage ; 
that  such  court  should  be  the  court  of  primary  jurisdiction  and 
of  principal  decree,  and  the  administration  of  the  property  in 
the  circuit  courts  of  the  otTier  districts  should  be  ancillary 
thereto." '  In  such  cases  an  ancillary  bill  is  filed  in  each  of 
the  courts  of  ancillary  jurisdiction,  and  an  order  entered  con- 
firming the  original  appointment  of  the  receiver,  and  recog- 

iWhitesidesv.Pendergrast,2Barb.  3  Wash.  456,  4  Wash.  211,  Fed.  Cas. 

Ch.  473;  Murrough  v.  French,  3  Moll.  5,657;  Texas  &  Pac.  Ry.  Co.  v.  Gay, 

R  497;  Lougan  v.  Bowen,  1  Sch.  &  86  Tex.  571. 

Lef.  396.  8  Fanners'  Loan  .&   Trust  Co.  v. 

2Toland  v.  Sprague,  13  Pet.  300,  Northern  Pac.  R  Co.,  73  Fed.  R  36, 

328;  Picquet  v.  Swan,  5  Mason,  35,  30,  31;  Southern  Ry.  Co.  v.  Carnegie 

Fed.  Cas.  11,134;  Ex  parte  Graham,  Steel  Co.,  176  U.  S.  357,  278. 
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nizing  the  court  in  which  the  first  bill  was  filed  as  having 
primary  jurisdiction  over  all  the  property  and  assets  of  the 
defendant  railroad  company,  wherever  situated.^  The  court 
of  ancillary  jurisdiction  usually  enters  an  order  to  the  effect 
that:  "This  court  reserves  the  right  at  any  time,  upon  the  ap- 
plication of  any  person  or  persons  interested,  or  upon  its  own 
motion,  to  make  such  orders  and  decrees  as  to  it  shall  seem 
just  for  the  protection  of  the  creditors  of  the  railroad  company 
residing  within  its  jurisdiction."^ 

§  618.  Preferential  debts  in  railroad  receiverships.—  The 

doctrine  of  the  supreme  court  of  the  United  States  on  this  sub- 
ject is:  That  the  current  income  of  a  railroad  is  a  "current 
debt  fund  "  for  the  payment  of  the  operating  expenses  or  cur- 
rent debts  and  liabilities  of  the  railroad,  embracing  debts  for 
labor,  supplies,  materials,  equipment,  and  repairs  and  improve- 
ments, damages  caused  by  negligence,  and  freight  and  ticket 
balances  due  connecting  lines ;  and  "  every  railroad  mortgagee 
in  accepting  his  security  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid  from  the 
current  receipts  before  he  has  any  claim  upon  the  income." 
.And  where  a  receiver  is  appointed,  the  court  will  direct  that 
the  current  debts  and  liabilities  accruing  from  the  operation  of 
the  road  while  in  his  hands,  and  those  which  accrued  within  a 
reasonable  time  before  his  appointment,  shall  be  paid  out  of 
the  income  of  the  road,  and,  if  there  is  no  income,  then  out  of 
the  proceeds  of  the  sale  of  the  road,  and  that  as  to  both  the  in- 
come and  the  corpus  of  the  estate  such  debts  and  liabilities 
shall  have  preference  over  the  mortgagees  of  the  road.  In 
order  to  authorize  such  preference,  it  is  not  necessary  that 
th«re  should  have  been  any  diversion  of  the  income ;  nor  js  it 
necessary  that  the  order  for  such  preferential  payments  should 
have  been  made  at  the  time,  and  as  a  condition,  of  the  appoint- 
ment of  the  receiver.' 

1  Southern  Ry.  Co.  v.  Carnegie  Ey.  Co.,  106  TJ.  S.  368 ;  Hale  v.  Frost, 
Steel  Co.,  176  U.  S.  357,  373.  99  U.   S.   389;   Union  Trust  Co.   v. 

2  Farmers'  Loan  &  Trust  Co.  v.  Souther,  107  U.  S.  591;  Union  Trust 
Northern  Pao.  E.  Co.,  73  Fed.  R.  30.  Co.  v.  Illinois  Midland  Ry.  Co.,  117 

3  Wallace  v.  Loomis,  97  U.  S.  146;  U.  S.  434;  Morgan's  Co.  v.  Texas  Cen- 
Fosdick  V.  Schall,  99  U.  S.  335;  Hui-  tral  Ry.  Co.,  137  U.  S.  171;  Burnham 
dekoper  v.  Locomotive  Works.  99  v.  Bowen,  112  U.  S.  776;  Barton  v. 
U.  S.  258;  Mittenberg  v.  Logansport  Barbour,  104  U.  S.  136;  Kneeland  v. 
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§  619.  Same  —  Rule  as  to  outstanding  debts  stated  by 
€hief  Justice  Fuller.—  la  a  case  decided  in  the  circuit  court 
of  appeals,  fourth  circuit,  Justice  Fuller  stated  the  rule  in  re- 
gard to  debts  outstanding  at  the  time  of  the  appointment  of 
the  receiver  as  follows : 

"  It  must  be  regarded  as  settled  that  a  court  of  equity  may 
make  it  a  condition  of  the  issue  of  an  order  for  the  appoint- 
ment of  a  receiver  of  a  railroad  company,  that  certain  out- 
standing debts  of  the  company  shall  be  paid  from  the  income 
that  may  be  collected  by  the  receiver,  or  from  the  proceeds  of 
the  sale ;  that  preferential  payments  may  be  directed  of  unpaid 
debts  for  operating  expenses,  incurred  within  ninety  days,  and 
of  limited  amounts  due  to  other  and  connecting  lines  of  road 
for  materials  and  repairs  and  for  unpaid  ticket  and  freight  bal- 
ances, in  view  of  the  interests  both  of  the  property  and  of  the 
public,  that  the  property  may  be  preserved  and  disposed  of  as 
a  going  concern,  and  the  company's  public  duties  discharged ; 
and  that  such  indebtedness  may  be  given  priority,  notwith- 
standing there  may  have  been  no  diversion  of  income,  or  that 
the  order  for  payment  was  not  made  at  the  time  and  as  a  con- 
dition of  the  receiver's  appointment,  the  necessity  and  propri- 
ety of  making  it  depending  upon  the  facts  and  circumstances 
of  the  particular  case  and  the  character  of  the  claims."  ^ 

§  620.  Same  —  Supplies  furnished  on  faith  of  current 
earnings. —  In  a  suit  to  enforce  the  payment  for  coal  sold  the 
railroad  company  out  of  the  current  earnings,  decided  by  the 
United  States  supreme  court  in  1897,  that  court,  after  review- 
ing some  of  its  previous  decisions,  says : 

"  It  was  thus  settled  that  where  coal  was  purchased  by  a 
railway  company  for  use  in  operating  its  lines  of  railway  owned 

Bass  Foundry  &  Mach.  "Works,  140  New  York  Guaranty  &  Indemnity 

U.   S.  592;   Kneeland  v.   American  Co.  v.  Tacoma  Ey.  &  Motor  Co.,  83 

Loan  &  Trust  Co.,  136  U.  S.  89 ;  Union  U.  S.  863. 

Trust  Co.  V.  Morris,  125  U.  S.  591,  609,  i  Finance  Co.  v.  Charleston,  C.  & 
612;  St.  Louis,  Alton,  etc.  Ry.  Co.  v.  C.  R  Co.,  62  Fed.  E.  205,  citing  Mil- 
Cleveland,  Columbus,  etc.  Ry.  Co.,  tenberg  v.  Railroad  Co.,  106  U.  S.  286, 
125  U.  S.  658;  Virginia  &  Alabama  811;  Union  Trust  Co.  v.  Souther,  107 
Coal  Co.  V.  Central  Railroad  &  Bank-  U.  S.  591,  594;  Union  Trust  Co.  v. 
ing  Co.,  170  U.  S.  355;  Southern  Ry.  Illinois  Midland  Ry.  Co.,  117  U.  S. 
Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  484;  Morgan's  Co.  v.  Texas  Cent.  Ry. 
273;  Finance  Co.  v.  Charleston  C.  &  Co.,  137  U.  S.  171;  Kneeland  v.  Bass 
C.  R.  Co.,  63  Fed.  R  205, 200,  207,  208;  Foundry  Co.,  140  U.  S.  592. 
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and  controlled  by  it,  in  order  that  they  may  be  continued  as  a 
going  concern,  and  where  it  was  the  expectation  of  the  parties 
that  the  coal  was  to  be  paid  for  out  of  the  current  earnings, 
the  indebtedness,  as  between  the  parties  furnishing  the  ma- 
terials and  supplies  and  the  holders  of  bonds  secured  by  a 
mortgage  on  the  property,  is  a  charge  in  equity  on  the  continu- 
ing income,  as  well  that  which  may  come  into  the  hands  of  a 
court  after  a  receiver  has  been  appointed  as  that  before.  It  is 
imniaterial  in  such  case,  in  determining  the  right  to  be  com- 
pensated out  of  the  surplus  earnings  of  the  receivership,  whether 
or  not,  during  the  operation  of  the  railroad  by  the  company, 
there  had  been  a  diversion  of  income  for  the  benefit  of  mortgage 
bondholders,  either  in  payment  of  interest  on  mortgage  bonds 
or  expenditures  for  permanent  improvements  on  the  property. 
Nor  is  the  equity  of  a  current-supply  claimant  in  subsequent 
income  arising  from  the  operation  of  a  railroad  under  the  di- 
rections of  the  court  affected  by  the  fact  that  while  the  com- 
pany is  operating  its  road  its  income  is  misappropriated  and 
diverted  to  purposes  which  do  not  inure  to  the  benefit  of  the 
mortgage  bondholders  and  are  foreign  to  the  beneficial  main- 
tenance, preservation  and  improvement  of  the  property."  And 
"  the  equity  thus  held  to  arise  when  a  purchase  of  necessary 
current  supplies  is  made  by  the  company  is  not  in  any  wise  influ- 
enced by  the  fact  that  the  company  itself  is  the  purchaser  of 
the  supplies,  but  is  solely  dependent  upon  the  fact  that  the  sup- 
plies are  sold  and  purchased  for  use,  and  that  they  are  used  in 
the  operation  of  the  road,  that  they  are  essential  for  such  opera- 
tion, and  that  the  sale  was  not  made  simply  upon  personal 
credit,  but  upon  the  tacit  or  express  understanding  that  the 
current  earnings  would  be  appropriated  for  the  payment  of  the 
debt."i 

§631.  Same  —  Same  —  No  absolute  rule  for  all  cases.— 

In  a  more  recent  case,  the  United  States  supreme  court,  after 
a  full  review  of  its  previous  decisions,  say: 

"  It  is  apparent  from  an  examination  of  the  above  cases  that 
the  decision  in  each  one  depended  upon  its  special  facts.  The 
court  has  uniformly  refrained  from  laying  down  any  rule  as 
absolutely  controlling  in  every  case  involving  the  right  of  un- 

•  Virginia  &  Alabama  Coal  Co.  v.  Central  Bailroad  &  Banking  Co.,  170 
U.  S.  355,  365,  367. 
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secured  creditors  of  a  corporation,  whose  property  is  in  the 
hands  of  a  receiver,  to  have  their  demands  paid  out  of  the  net 
earnings  in  preference  to  mortgage  creditors.  But  it  may  be 
safely  aifirmed,  upon  the  authority  of  former  decisions,  that 
a  railroad  mortgagee,  when  accepting  his  security,  impliedly 
agrees  that  the  current  debts  of  a  railroad  company  contracted 
in  the  ordinary  course  of  its  business  shall  be  paid  out  of  cur- 
rent receipts  before  he  has  any  claim  upon  such  income;  that, 
within  this  rule,  a  debt  not  contracted  upon  the  personal  credit 
of  the  company,  but  to  keep  the  railroad  itself  in  condition  to 
be  used  with  reasonable  safety  for  the  transportation  of  per- 
sons and  property,  and  with  the  expectation  of  the  parties  that 
it  was  to  be  met  out  of  the  current  receipts  of  the-  company, 
may  be  treated  as  a  current  debt;  that  whether  the  debt  was 
contracted  upon  the  personal  credit  of  the  company,  without 
any  reference  to  its  receipts,  is  !o  be  determined  in  each  case 
by  the  amount  of  the  debt,  the  time  and  terms  of  payment, 
and  all  other  circumstances  attending  the  transaction ;  and  that 
when  current  earnings  are  used  for  the  benefit  of  mortgage 
creditors  before  current  expenses  are  paid,  th3  mortgage  secu- 
rity is  chargeable  in  equity  with  the  restoration  of  any  funds 
thus  improperly  diverted  from  their  primary  use."  ^ 

§622.  Same  —  Receiver's  certificates. —  "When  a  court  of 
equity,  through  its  receiver,  takes  possession  of  a  railroad  and 
directs  him  to  use  and  operate  it  in  the  ordinary  way,  it  may  au- 
thorize him  to  issue  receiver's  certificates  when  they  may  be  rea- 
sonably necessary  to  accomplish  any  thing  which  the  court  may 
lawfully  do  in  the  preservation  of  the  property  and  the  execu- 
tion of  the  trust.  The  court  may  order  the  receiver  to  put  the 
'  road  and  property  in  safe  repair,  complete  any  uncompleted  por  ■ 
tions  of  it,  procure  rolling-stock,  manage  and  operate  the  road  to 
the  best  advantage,  so  as  to  prevent  the  property  from  further 
deteriorating  and  to  save  and  preserve  it  for  the  banefit  of  the 
first-mortgage  bondholders  and  all  others  having  an !  interest 
in  it;  pay  taxes  and  wages  of  labor,  and  for  materials,  supplies 
and  traflBc  balances ;  and,  to  enable  the  receiver  to  perform  the 
duty  imposed  upon  him  and  to  execute  the  trust,  the  court  may, 
by  the  order  of  appointment  or  by  subsequent  order,  authorize 
him  to  raise  money  to  an  amount  limited  in  the  order  by  loan 

1  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  284,  285. 
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upon  certificates  to  be  issued  by  him,  and  make  such  certifi- 
cates a  first  lien  on  the  property.'  The  power  of  the  court  to 
order  the  issuance  of  receiver's  certificates  does  not  depend 
upon  prior  notice  to  the  interested  parties;  but  the  receiver, 
and  those  lending  him  money  on  certificates  issued  on  an  order 
without  prior  notice  to  the  parties  interested,  take  the  risk  of 
the  final  action  of  the  court  in  regard  to  the  loans.  The  court 
always  retains  control  of  the  matter,  its  records  are  accessible 
to  lenders  and  subsequent  holders,  and  the  certificates  are  not 
negotiable  instruments.  A  full  opportunity  to  the  parties  in 
interest  to  be  heard  and  to  present  evidence  on  the  issue  as  to 
the  propriety  of  the  expenditures  and  of  making  them  a  first 
lien  is  judicially  equivalent  to  prior  notice  of  the  order.  Hold- 
ers of  receiver's  certificates  who  bought  them  directly  from 
the  receiver,  and  who  had  no  connection  with  the  case  or  the 
parties,  were  held  not  bound  to  see  to  the  application  of  the 
money.*  In  a  suit  in  equity  for  the  foreclosure  of  a  railroad 
mortgage,  an  appeal  may  be  taken  from  an  order  allowing  the 
receiver  to  borrow  money  and  issue  his  certificates  therefor  to 
be  a  first  lien  on  the  property,  where  such  order  is  made  after  a 
final  decree  of  foreclosure  and  an  appeal  therefrom.'  Where  the 
order  of  the  court  directed  that  receiver's  certificates  should 
issue  and  be  a  first  lien  on  a  certain  specified  part  of  the  road 
and  should  so  show  on  their  face,  and  they  were  so  issued,  the 
parties  in  interest  consenting  to  the  order  and  issue,  good  faith, 
it  was  said  by  the  supreme  court,  required  the  court  which 
issued  the  certificates  to  redeem  its  promise.^ 

§  623.  Debt  for  original  construction  not  a  preferential 
debt. —  The  doctrine  of  preferential  debts  in  railroad  foreclos- 
ure suits  has  no  application  whatever  to  a  debt  for  original 
construction.' 

1  Wallace  v.  Loomis,  97  U.  S.  146;  2  Union  Trust  Co.  v.  Illinois  Mid- 

Miltenberg  v.   Logansport  Ey.   Co.,  land  Ry.  Co.,  117  U.  S.  456;  Stanton 

106  U.  S.  386;  Union  Trust  Co.  v.  Illi-  v.  Alabama  &  C.  R.  Co.,  3  Woods, 

nois  Midland  Ry.  Co.,  117  U.  S.  43t;  506,  Fed.  Cas.  13,396. 

Smith  V.  MoCullough,  104  U.  S.  35;  » Farmers'  Loan  &  Trust  Co.,  Peti- 

Swan  T.  Clark,  110  U.  S.  602;  Stanton  tioners,  139  U.  S.  269. 

V.  Alabama  &  C.  R.  Co.,  3  Woods,  *  Kneeland  v.  Luce,  141  U.  S.  504. 

506,  Fed.  Cas.  13.396;  Jerome  v.  Mc-  » Galveston  R.  Co.  v.  Cowdrey,  11 

Carter,  94  U.  S.  734;  Kennedy  v.  St.  Wall. 45 9, 473,482;  Wood  v.  Guarantee 

Paul  &  P.  R.  Co.,  3  Dill.  448,  Fed.  Trust  Co.,  128  U.  S.  416,  420,  431. 
Cas.  7,708. 
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§  624.  Intervention  derived  from  and  defined  by  the  civil 
lavr. —  That  part  of  our  judicial  procedure  denominated  inter- 
vention had  its  origin  and  development  in  the  civil  law  and  its 
derivative  systems ;  it  forms  an  important  part  of  the  codes 
'of  procedure  of  France,  Spain,  and  other  countries  of  conti- 
nental Europe,  and  also  of  Louisiana  and  Texas,  and,  perhaps, 
■of  other  American  states;  and  to  these  sources  we  must  look 
for  its  definition  and  governing  principles.  It  is  said  that: 
"  The  French  code  permits  the  interposition  of  third  persons 
in  existing  suits.  An  intervenor  may  guard  a  present  or  future 
interest,  or  one  certain,  contingent,  conditional  or  collateral, 
whether  pecuniary  or  personal,  or  held  as  a  representative. 
But  the  inquiry  is,  how  and  under  what  circumstances  ?  And 
the  answer  is,  by  propounding  his  pretensions  to  the  court  as 
a  suitor,  inviting  contest,  alleging  proofs,  recognizing  the  juris- 
diction of  the  court,  and  submitting  to  its  decree."  And  re- 
garding the  Spanish  system  it  is  said :  "  There  are  necessarily 
two  parties  to  every  suit  (actor  and  reo),  and  when  a  third  liti- 
gant comes  in  he  is  called  by  that  number  {tercero);  and  because 
he  can  oppose  either  of  the  parties,  or  both,  the  word  opposer  is 
added  {tercero  opositor),  and  his  act  is  called  third  opposition. 
If  he  comes  in  to  aid  another  party  in  the  same  right,  he  ac- 
cepts the  suit  as  he  finds  it  and  acts  conjointly;  if  his  rights 
-are  independent,  adverse,  or  paramount,  his  suit  is  treated  as 
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an  original  suit  and  is  conducted  as  ordinary  suits.  The  third 
opposer  is  technically  a  party  to  the  cause  and  really  suhjeot. 
to  the  decree.  .  .  .  AH  of  the  codes  unite  in  this,  that  per-^ 
sons  must  come  in  according  to  a  regular  code  of  procedure, 
accepting  the  authority  of  the  court,  citing  adverse  parties  to- 
defend,  and  yielding  to  whatever  decree  it  may  pronounce." 
The  code  of  procedure  of  Louisiana,  which,  it  is  said,  was,  in  this, 
respect  at  least,  borrowed  from  the  French  code  of  procedure, 
defines  intervention  as  follows:  "An  intervention  or  inter- 
pleader is  a  demand  by  which  a  third  person  requires  to  be- 
permitted  to  become  a  party  in  a  suit  between  other  persons, 
either  by  joining  the  plaintifif  in  claiming  the  same  thing  or 
something  connected  with  it,  or  by  uniting  with  the  defend- 
ant in  resisting  the  claims  of  the  plaintiff;  or  it  may  be  lawful 
for  him,  where  his  interest  requires  it,  to  oppose  both.'"  That 
code  directs  that  the  intervention  must  be  by  petition,  setting- 
forth  the  grounds  on  which  the  cause  is  supported,  addressed 
to  the  court  in  which  the  principal  action  has  been  brought, 
and  served  on  the  adverse  partjj^ ;  and  the  intervention  may  be< 
either  before  or  after  issue  joined  in  the  principal  cause,  but 
not  to  retard  it,  and  the  intervenor  must  always  be  ready  to- 
plead  or  to  exhibit  his  testimony.  The  Louisiana  code  defines, 
"third  opposition,"  or  "opposition  of  third  persons,"  as:  "A 
demand  brought  by  a  third  person  not  originallj'^  a  party  in 
the  suit,  for  the  purpose  of  arresting  the  execution  of  an  order 
of  seizure  or  judgment  rendered  in  such  suit,  or  to  regulate 
the  effect  of  such  seizure  in  what  it  relates  to  him ; "  which. 
"  opposition  may  take  place  in  two  cases :  (1)  "When  the  third 
person  making  the  opposition  pretends  to  be  the  owner  of  the- 
thing  which  has  been  seized ;  (2)  when  he  contends  that  he  has 
a  privilege  on  the  proceeds  of  the  thing  sold."  And  it  is  di- 
rected that  if  the  object  is  to  vacate  the  order  of  seizure,  the 
intervention  must  be  by  petition,  but  if  it  is  to  secure  a  privi- 
lege or  preference  on  the  proceeds,  it  may  be  done  by  motion; 
in  either  case,  however,  it  is  to  be  upon  notice,  and  in  the 
court  where  the  seizure  was  made,  or  the  judgment  in  virtue 
of  which  the  seizure  has  been  effected  was  rendered.^ 

1  Florida  v.  Georgia,  17  How.  503,  ^  Code  of  Practice  for  Louisiana, 

514,  516,  and  authorities  cited;  Code  supra,  arts.  391,  393, 393,  394,  395,  396, 

of  Practice  lor  Louisiana  (1835,  re-  397,  398,  400,  401,  403,  403. 

print  1853),  arts.  389,  390.  An  intervenor  "  is  one  who  comes. 
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§  625.  Two  kinds  of  intervention  in  the  English  chan- 
cery.—  The  equity  procedure  in  ttie  High  Court  of  Chancery 
of  England  recognized  two  kinds  or  methods  of  intervention, 
namelj'^:  (1)  Intervention  by  formal  bill,  which  carried  with 
it  all  the  incidents  of  a  regular  suit  in  chancery.^  (2)  "  Ex- 
amination pro  interesse  suo"  also  called  a  petition  pro  inter- 
esse  suo,  which  is  a  summary  and  informal  method,  by  which 
a  person  not  a  party  to  the  suit  interposed  his  claim  to  prap- 
-erty  owned  by  him,  or  in  which  he  had  some  interest,  and 
which  had  been  seized  by  the  court,  either  in  sequestration,  or 
by  the  court  through  its  receivar.  In  such  a  case,  the  person 
whose  property  had  been  seized  was  allowed  to  claim  it  in  an 
informal  and  summary  manner,  without  being  driven  to  the 
•expense,  delay  and  inconvenience  of  a  regular  and  formal  suit 
in  chancery.  These  two  methods  of  intervention  will  be  dis- 
cussed in  the  order  named.^ 

§  626.  Intervention  hy  formal  bill. — This  is  defined  by 
Lord  Chief  Baron  Gilbert  as  follows : 

"  The  tertius  interveniens  is  the  same  with  us  as  the  inter- 
pleader, which  in  both  laws  is  when  a  third  person  comes  to 
remove  either  plaintiff  or  defendant;  as  if  a  mortgagor  brings 
his  bill  against  the  mortgagee  to  redeem,  and  another  person, 
who  has  a  right  to  redeem,  prefers  his  bill  against  both  to  re- 
move the  first  plaintiff,  and  to  redeem  from  the  defendant;  so 
if  the  mortgagor  brings  his  bill  against  the  mortgagee  to  re- 
deem, an  alienee  of  the  mortgagee  may  bring  his  bill  against 
both  to  remove  the  defendant,  and  to  receive  the  money  on 
the  redemption. 

"  So  a  tertius  interveniens  may  come  in  to  assist  either  plaint- 
iff or  defendant,  as  if  there  be  tenant  for  life,  remainder  in 
fee,  subject  to  a  mortgage,  and  tenant  for  life  prefers  his  bill 
against  the  mortgagee  to  redeem,  he  in  remainder  maj'^  prefer 
his  bill  to  pay  off  his  portion,  and  be  let  in  to  the  redemption. 
So  if  there  be  a  rent  charge  granted  out  of  lands  previousl}'- 

into  the  litigation  asserting  a  right  9  Ves.  336;  Lord  Pelham  v.  Duchess 

antagonistic  or  superior  to  that  of  of  Newcastle,  8  Swanst.  290;  Anon., 

one  or  both  the  parties  thereto."  Bos-  6  Ves.  336;  Hunt  v.  Prust,  2  Dick, 

worth  V.  Terminal  R.  Ass'n,  174  U.  S.  540;    Hamlyn  v.   Lee,   1    Dick.  94; 

187.  Walker  v.  Bell,  2  Mad.  177;  Gomma 

1  For.  Eom.  47,  48.  v.  West,  3  Dick.  472. 

2  For.  Rom.  79, 80;  Angel  v.  Smith, 
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subject  to  a  mortgage,  and  the  mortgagee  prefers  his  bill  to 
foreclose,  the  grantee  of  the  rent  charge  may  prefer  his  bill 
against  the  plaintiff  to  come  in  and  assist  the  defendant,  by- 
tendering  of  the  money,  and  to  save  the  estate  out  of  which 
his  rent  charge  is  to  come ;  but  then  the  tertius  interveniens 
must  collude  with  either,  for  he  cannot  intervene  by  collusion 
to  embarrass  another  man's  suit. 

"  There  are  other  bills  of  interpleader  likewise,  as  when  two 
persons  claim  the  rents  of  tenants,  *hen  the  tenants  may  pre- 
fer an  interpleading  bill  against  both  of  them ;  but  then  they 
must  not  only  file  an  affidavit  that  they  do  not  collude  with 
either  of  the  parties,  but  also  bring  the  rents  into  court;  for 
unless  there  be  a  stake  in  a  court  of  equity,  they  will  not  hin- 
der the  claimants,  by  their  injunction,  from  proceeding  at  law. 

"  The  tertius  interveniens  must  come  before  the  decree,  or 
else  it  is  discretionary  in  the  court  whether  they  will  stop  the 
execution  of  it;  and  they  never  do,  where  it  can  be  made  to 
appear  that  the  party  knew  that  the  cause  was  in  contest, 
and  yet  stood  by  without  claiming;  for  then,  after  a  decree, 
such  interposition  is  presumed  to  be  malicious,  in  order  to  hin- 
der the  sentence. 

"When  the  plaintiff  can  and  will  make  the  tertius  inter- 
veniens a  defendant,  and  thereby  answer  all  the  purposes  of 
his  bill,  then  such  third  defendant  will  be  obliged  to  dismiss 
his  bill  by  the  rules  of  the  court."  ^ 

§  627.  Examination  pro  interesse  suo,  or  intervention  by 
petition. —  This  summary  and  informal  method  of  intervention 
was  first  adopted  for  the  relief  of  persons  not  parties,  whose 
property  had  been  improperly  seized  under  a  writ  of  seques- 
tration issued  to  compel  the  appearance  of  a  contumacious  de- 
fendant; it  was  afterwards  extended  to  cases  where  a  receiver 
appointed  by  the  court  had  been  placed  in  possession  of  property 
belonging  to  persons  not  parties  to  the  suit,  or  in  which  they 
had  an  interest.  Eegarding  this  method  of  intervention.  Lord 
Chief  Baron  Gilbert  said :  "  Where  the  sequestrators  seize  the 
real  estate  of  the  party,  any  tenant  or  other  person  who  claims 
title  to  the  estate  so  sequestered,  either  by  mortgage,  judg- 
ment, lease,  or  otherwise,  or  who  hath  a  title  paramount  to  the 
sequestrators,  shall  not  be  'obliged  to  bring  a  bill  to  contest 

1  For.  Rom.  47,  48. 
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such  title,  but  he  shall  be  let  in  to  contest  such  title  in  a 
summary  way,  viz. :  he  may  move  by  his  counsel  (as  of  course) 
to  be  examined  fro  interesse  suo,  and  in  this  case  the  plaint- 
iff is  to  exhibit  interrogatories,  in  order  to  examine  him,  and 
for  a  discovery  of  his  title  to  the  estate,  and  he  must  be 
examined  on  such  interrogatories  accordingly,  and  the  mas- 
ter must  state  the  matter  to  the  court,  and  the  parties  may 
enter  into  proof  touching  the  title  to  the  estate  in  question. 
And  when  the  master  has  stated  the  whole  matter  to  the  court, 
it  proceeds  to  give  judgment  therein  upon  the  report,  and  if  it 
appears  that  the  party,  who  is  examined  pro  interesse  suo,  hath 
a  plain  title  to  the  ^estate,  and  is  not  affected  with  the  seques- 
tration, then  it  is  to  be  discharged  as  against  him,  with  or 
without  costs,  as  the  court  shall  determine  upon  the  circum- 
stances of  the  case,  and  so  vice  versa;  and  there  may  happen 
other  circumstances  and  proceedings  upon  a  sequestration  which 
cannot  fall  within  the  general  rule  here  laid  down,  and  which 
must  be  determined  according  to  the  nature  of  the  case,  as  it 
appears  to  the  court."  ^  "When  any  person  not  a  party  to  the 
suit  claimed  either  any  real  or  personal  property  which  had 
been  seized  in  sequestration  or  in  receivership,  he  presented  his 
claim  to  the  court,  either  by  petition  or  motion,  upon  notice, 
describing  the  property  and  stating  the  facts  under  which  the 
claim  arose,  or,  as  was  said  in  one  case,  specifying  what  he 
claimed  title  to,  and  how  he  claimed  it.  The  application  was 
usually  supported  by  affidavit.  Upon  filing  the  claim,  an  order 
was  made  for  the  examination  of  the  claimant  ^/-o  interesse  suo, 
upon  interrogatories  prepared  by  the  plaintiff's  counsel.  This 
was  what  is  known  in  equity  as  a  technical  examination;  it 
was  in  the  nature  of  a  bill  of  discovery,  for  the  discovery  of 
the  claimant's  title  to  the  estate,  and  his  answers  to  the  ex- 
amination were  in  the  nature  of  an  answer  to  a  bill  in  chancery, 
and  had  the  same  effect  as  proof  as  an  answer  in  chancery, 
upon  the  issues  presented  by  the  claim.  When  the  master  had 
completed  the  examination  j>ro  interesse  suo,  he  reported  it  to 
the  court,  and  the  plaintiff  then  "  replied  to  the  examination ;  " 
that  is,  he  took  issue  upon  the  claim,  and  denied  the  state- 
ments of  the  claimant  made  in  his  answer  to  the  interroga- 
tories in  support  of  the  claim.  Upon  the  issue  thus  formed, 
both  the  plaintiff  and  the  claimant  might  take  depositions  of 

»For.  Rom.  79,  80. 
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witnesses;  and  when  the  depositions  upon  the  issue  were  all 
in,  an  order  was  made  passing  publication ;  another  order  was 
made  referring  the  examination  and  depositions  to  the  master 
to  look  into  and  certify  to  the  court  whether  or  not  the  claim- 
ant had  made  out  a  title  to  the  premises  or  property.  The  mas- 
ter then  made  his  report  that  the  claimant  had  or  had  not  made 
out  a  title.  This  report  was  not  excepted  to  by  either  party ; 
in  one  case  Lord  Hardwicke  said  that  the  taking  of  exceptions 
to  such  report  was  not  the  mode  by  which  the  question  was 
brought  before  the  court,  and  was  improper,  and  that  it  was 
not  a  report  to  which  exception  lay,  but  the  report  should 
have  been  set  down  for  hearing  before  the  court.  And  that  is 
the  practice  established  by  the  cases.  The  report  was  set  down 
for  hearing  before  the  court,  and  all  the  evidence  upon  the 
issue  of  title  was  laid  before  the  court,  and  the  question  was 
argued  and  the  court  passed  upon  the  issue,  allowed  or  disal- 
lowed the  claim,  and  entered  a  final  decree.  If  the  plaintiff 
failed  to  "  reply  to  the  examination,"  he  was  in  the  position  of  . 
one  who  had  set  a  cause  down  for  hearing  on  bill  and  answer, 
and  all  the  statements  in  the  examination  pro  interesse  suo 
were,  upon  the  hearing,  taken  as  true.^  In  a  clear  case,  and 
where  the  facts  are  not  disputed,  the  court  will  not  send  the 
parties  to  the  master's  office,  but  will  hear  the  claim  and  dis- 
pose of  it  at  once.^ 

§  628.  Both  methods  of  intervention  adopted  in  the  fed- 
eral courts. —  The  courts  of  the  United  States  have  adopted, 
adapted,  and  assimilated,  as  a  part  of  their  equity  procedure, 
the  remedies  of  intervention  by  both  (1)  formal  bill '  and  (2)  also 
by  the  summary  and  informal  procedure  known  as  examina- 
tion pro  interesse  suo,  or  petition  pro  interesse  suo,  the  latter 
being  generally  followed  where  third  parties  assert  claim  to, 

>  Angel  V.  Smith,  9  Ves.  336;  Lord  Cooper   v.    Thornton,    1    Dick.    73; 

Pelham  v.  Duchess  of  Newcastle,  3  Bowles  v.  Parsons,  1  Dick.  143. 
Swanst.    390;    Anon.,    6    Ves.    336;        2  Dixon  v.  Smith,  1  Swanst.  457. 
Brooks   V.   Greathead,    1    Jacob    &        '  Joy  v.  St.  Louis,  138  U.  S.  1,  51 

Walker,  178;  Hunt  v.  Priest,  3  Dick.  Kuppendorf  v.  Hyde,  110  U.  S.  887 

540;   Hamlyn   v.   Lee,   1    Dick.  94;  Compton  v.  Jesup,  15  C.  C.  A.  397 

Gomme  v.  West,  3  Dick.  473;  Walker  Continental  Trust  Co.  v.  Toledo,  St. 

V.  Bell,  3  Mad.  31;  Dickson  v.  Smith,  L.  &  K.  C.  R  Co.,  83  Fed.  R.  645 

4  Mad.  177;  Fawcett  v.  Fothergill,  1  Carey  v.  Houston  &  Texas  Central 

Dick.  19;  Attorney-General  v.  Mayor  R  Co.,  161  U.  S.  115, 133;  Fosdick  v. 

of   Coventry,   3  Swanst.   811,   note;  ScJiall,  99  U.  S.  335.  ' 
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or  an  interest  in,  or  a  lien  upon,  any  property,  real  or  personal, 
which  is  in  the  custody  and  possession  of  the  court  by  means 
of  a  receiver.' 

§  629.  The  judicial  procedure  in  interventions  in  rail- 
road receivership  cases. —  As  shown  by  the  authorities  cited 
in  the  section  next  preceding,  interventions  in  the  circuit  courts 
of  the  United  States,  where  the  court  has  taken  possession  of 
a  railroad  through  its  receiver,  are  made  by  petition  pro  in- 
teresse  suo,  which  is  the  same  thing  as  the  examination  pro 
interesse  suo  of  the  English  chancery,  modified  and  moulded  to 
suit  the  constitution  of  our  cour* ,  and  local  circumstances,  con- 
veniences and  conditions.  But  in  the  federal  court  the  real 
substance  and  essential  principles  of  the  English  procedure  are 
preserved  and  made  efficient  and  effectual  to  meet  the  ends  of 
justice.  In  the  opinions  rendered  by  the  federal  courts  in  such 
cases,  the  procedure  is  often  distinctly  designated  as  an  exam- 
ination ^ro  interesse  suo,  or  a  petition  pro  interesse  suo;  ^  but  it 
is  now  more  generally  referred  to  as  a  petition  of  intervention 
merely.'  In  the  federal  courts  there  is,  as  a  general  rule,  no 
technical  examination  of  the  claimant  or  intervenor  for  dis- 
covery, upon  interrogatories  prepared  by  the  plaintiff's  counsel, 
as  in  the  English  chancery;*  but  the  power  to  compel  discov- 
ery in  the  master's  office  in  such  cases  is  still  preserved  in  the 

iWiswall  !?.  Sampson,  14  How.  53,  U.  S.  376;  Forbes  v.  Railroad  Co.,  3 

65;  Fosdick  v.  Sohall,  99  U.  S.  335;  Woods,  333. 

Hale  V.  Frost,  99  U.  S.  389;  Burnham  2  Wiswall  v.  Sampson,  14  How.  53, 

V.  Bowen,  113  U.  S.  776;  Bank  v.  Cal-  65;  Kuppendorf  v.  Hyde,  110  U.  S. 

houn,  103  U.  S.  356;  Rouse  v.  Letcher,  376;  French  v.  Gapen,  105  U.  S.  509; 

156   U.  S.  47;  V.  &  A.  Coal  Co.  v.  Forbes  v.  Railroad  Co.,  3  Woods,  333; 

Central  R.  Co.,  170  U.   S.  355,  363;  Thompson  v.  Scott,  4  Dill.  508,  Fed. 

Lackawana  Co.  v.  Farmers'  Loan  &  Cas.  13,995. 

Trust  Co.,  176  U.  S.  398,  313;  South-  s  Fosdick  v.   Schall,  99  U.  S.  335; 

ern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  Hale  v.  Frost,  98  U.  S.  389;  Burnham 

U.  S.  357,  373;  Thomas  v.  Western  v.  Bowen,  113  U.  S.   776;  Rouse  v. 

Car  Co.,  149  U.  S.  95;  Finance  Co.  v.  Letcher,  156  U.  S.  47;  V.  &  A.  Coal 

Charleston,  C.  &  C.  R.  Co.,  63  Fed.  R.  Co.    v.   Central    R.    Co.,    170  U.   S. 

205;  McLeod  v.  City  of  New  Albany,  355,  363;  Lackawana  Co.  v.  Farmers' 

13  C.  C.  A.  535,  538;  Thomas  v.  West-  Loan  &  Trust  Co.,  176  U.  S.  398,  313; 

ern  Car  Co.,  36  Fed.  R.  808;  Thomp-  Southern  Ry.  Co.  v.  Carnegie  Steel 

son  V.   Scott,  4  Dill.  508,  Fed.  Cas.  Co.,   176  U.  S.  157,  373;  Thomas  v. 

13,995;  Rouse,  Receiver,  v.  Hornsby,  Western  Car  Co.,  149  U.  S.  95. 

67  Fed.  R.  319,  33  U.  S.  A.  Ill ;  Rail-  «  1  Smith's  Ch.  Pr.  450,  451,  453,  640; 

way  Co.  V.  Cowdrey,  1  Woods,  331,  1  Daniell,  644.  645,  646,  647,  64S,  649, 

Fed.  Cas.  3,393;  French  v.  Gapen,  105  650;  ante,  §  637. 
U.  S.  509;  Kuppendorf  v.  Hyde,  110 
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federal  courts,  and  the  method  of  obtaining  the  discovery  is, 
by  the  United  States  equity  rules,  rendered  more  effective,  sim- 
ple, expeditious  and  inexpensive.^  An  equity  rule  provides 
that :  "  The  master  shall  regulate  all  proceedings  in  every  hear- 
ing  before  him  upon  every  such  reference ;  and  he  shall  have 
full  authority  to  examine  the  parties  in  the  cause,  upon  oath, 
touching  all  matters  contained  in  the  reference;  and  also  to 
require  the  production  of  all  books,  papers,  writings,  vouchers 
and  other  documents  applicable  thereto;  and  also  to  examine 
on  oath,  viva  voce,  all  witnesses  produced  by  the  parties  before 
him,  and  to  order  the  examination  of  other  witnesses  to  be 
taken,  under  a  commission  to  be  issued  upon  his  certificate 
from  the  clerk's  office,  or  by  deposition  according  to  the  act 
of  congress,  or  otherwise,  as  hereinafter  provided ;  and  also  to 
direct  the  mode  in  which  matters  requiring  evidence  shall  be 
proved  before  him ;  and  generally  to  do  all  other  acts,  and  di- 
rect all  other  inquiries  and  proceedings  in  the  matters  before 
him,  which  he  may  deem  necessary  and  proper  to  the  justice 
and  merits  thereof  and  the  rights  of  the  parties."  ^  And  another 
equity  rule  provides  that:  "The  master  shall  be  at  liberty  to 
examine  any  creditor  or  other  person  coming  in  to  claim  be- 
fore him,  either  upon  written  interrogatories  or  viva  voce,  or  in 
both  modes,  as  the  nature  of  the  case  may  appear  to  require. 
The  evidence  upon  such  examination  shall  be  taken  down  by 
the  master,  or  by  some  other  person  by  his  order  and  in  his 
presence,  if  either  party  requires  it,  in  order  that  the  same 
may  be  used  by  the  court  if  necessary." '  The  examination  of  a 
creditor  or  claimant  provided  for  in  the  two  rules  just  quoted 
is  not  an  examination  of  them  as  witnesses,  but  is  an  ex  parte 
examination  for  the  purposes  of  discovery,  and  is  in  the  nature 
of  a  bill  of  discovery,  and  in  which  there  is  no  right  of  cross- 
examination  by  the  parties'  own  counsel.*  An  equity  rule  pro- 
vides that,  upon  every  reference,  "  it  shall  be  the  duty  of  the 
master,  as  soon  as  he  reasonably  can  after  the  same  is  brought 
before  him,  to  assign  a  time  and  place  for  proceedings  in  the 
same,  and  to  give  due  notice  thereof  to  each  of  the  parties  or 

1  Equity  Rules  77, 81.  513;   Foote  v.  Silsby,  8  Blatoh.  507, 

2  Equity  Rule  77.  Fed.  Cas.  4,920;  1  Smith's  Ch.  Pr.  450, 
s  Equity  Rule  81.  451,  452;  2  Smith's  Ch.  Pr.  122-137;  2 
4Remsenv.  Eemsen,  2  Johns.  Ch.  Daniell,  807,  808,  809,  810,  815-830  j 

1?3;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.    For.  Rom.  79. 
494;  Benson  v.  Le  Roy,  1  Paige  Ch. 
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their  solicitors;  and  if  either  party  shall  fail  to  appear  at  the 
time  and  place  appointed,  the  master  shall  be  at  liberty  to  pro- 
ceed ex  parte,  or,  in  his  discretion,  to  adjourn  the  examination 
and  proceedings  to  a  future  day,  giving  notice  to  the  absent 
party  or  his  solicitor  of  such  adjournment." ' 

§  630.  Same  —  Pleadings,  order  of  reference,  proceedings 
in  the  master's  office,  report,  action  of  the  court,  and  appeal. 

The  judicial  procedure  in  the  circuit  courts  of  the  United  States, 
in  interventions  in  railroad  receiverships,  is  plain  and  simple  as 
may  be,  consistently  vrith  the  large  interests  involved,  and, 
while  it  is  regulated  by  rules  or  law,  it  is  administered  by  the 
courts  with  liberality,  with  a  view  to  the  summary,  prompt  and 
efficient  enforcement  of  the  rights  of  the  claimants  in  the  prop- 
erty which  has  been  seized  and  is  held  by  the  court. 

(1)  The  pleadings. — The  intervenor,  first  obtaining  leave  of 
the  court,  files  in  the  suit  in  which  the  receiver  has  been  ap- 
pointed, his  petition  of  intervention,  in  which  he  states  all  the 
material  facts  upon  which  his  claim  and  his  right  to  relief  are 
founded ;  if  he  claims  a  preferential  debt  founded  upon  some 
previous  order  of  the  court  in  the  cause  directing  the  manner 
of  distribution,  he  should  plead  the  order  with  the  averment  of 
facts  necessary  to  bring  his  claim  within  its  provisions,  and 
should  state  so  much  of  the  record  in  the  original  cause  as  may 
be  pertinent  to  show  his  right  to  the  relief  demanded ;  and  if, 
subsequent  to  filing  his  petition,  proceedings  should  be  had  in 
the  original  cause  which  fortify  his  right,  he  should  set  up  the 
same  by  amendment;  the  petition  should  conclude  with  a 
prayer  for  the  appropriate  relief.  When  the  petition  is  filed, 
the  receiver,  or  any  party  to  the  original  suit,  or  any  other  in- 
tervenor having  an  interest  to  do  so,  may  file  an  answer  to  the 
petition  and  controvert  the  claim  made  by  it.  There  may 
be  a  reply  to  the  answer.  The  legal  sufficiency  of  pleadings  in 
intervention  may  be  challenged  by  demurrer,  which  must  be 
determined  by  the  court. 

(2)  The  order  of  reference. —  "When  the  petition  of  interven- 
tion has  been  well  replied  to,  resulting  in  the  production  of 
an  issue,  or  issues  of  fact,  an  order  is  made  by  the  court  re- 
ferring the  intervention  to  the  master,  with  directions  to  take 
evidence,  hear  the  parties,  decide  the  issues,  and  report  his 

1  Equity  Rule  75. 
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findings,  with  the  evidence,  to  the  court.   Sometimes  a  general 
order  is  made  referring  all  interventions  to  the  master.  ' 

(3)  Proceedings  in  the  master's  office. —  After  the  parties  are 
at  issue,  and  the  order  of  reference  is  made,  a  copy  of  the  order 
and  the  pleadings  in  the  intervention  are  carried  into  the  mas- 
ter's office,  and  he  assigns  a  time  and  place  for  proceedings 
upon  the  reference,  and  gives  due  notice  thereof  to  the  parties 
or  their  solicitors,  and  pursuant  to  the  notice,  or,  at  an  ad- 
journed hearing,  he  tries  the  case  made  by  the  pleadings  of  the 
parties  in  the  intervention,  and  submitted  to  him  by  the  order 
of  reference;  the  master,  in  executing  the  reference,  acts  in  a 
judicial  capacity,  and  not  merely  in  a  ministerial  capacity,  as 
in  taking  and  stating  accounts.  Upon  the  hearing  of  the  in- 
tervention, he  has  full  authority,  by  the  force  of  the  equity 
rules,  and  without  any  direction  in  the  order  of  reference,  to 
require  discovery  from  either  party  to  the  issue,  by  either 
(1)  oral  or  written  examination  under  oath,  or  (2)  by  the  pro- 
duction of  books,  papers,  writings,  vouchers  and  other  docu- 
ments which  are  relevant  to  the  issues  involved  in  the  hearing; 
he  also  has  authority  to  examine  witnesses  orally  and  to  direct 
their  examination  upon  commission  issued  out  of  the  clerk's 
office.  Upon  the  hearing  of  the  intervention  before  the  master 
the  parties  to  the  issue  are  represented  by  their  solicitors  or  coun- 
sel, who  have  the  right,  each,  respectively,  on  his  own  behalf,  to 
manage  the  cause ;  to  offer  evidence',  to  object  to  the  admission 
or  rejection  of  any  evidence  offered ;  to  move  for  the  examina- 
tion of  the  adverse  party  or  parties,  or  for  the  production  of 
books,  papers,  writings,  vouchers  and  other  documents;  to  take 
and  reserve  exceptions  to  any  ruling  of  the  master  that  may  be 
made  against  them  respectively ;  and  also  the  right  to  be  heard  in 
argument  upon  any  question  arising  upon  the  hearing,  and  also 
upon  the  issues  made  by  the  pleadings  and  the  evidence.  When 
the  hearing  is  concluded,  the  master  prepares  his  report,  in 
which  he  states  his  findings  upon  the  issues  referred  to  him, 
which  report,  with  all  the  evidence  and  examinations  pro- 
duced before  him,  and  all  the  objections  made,  and  exceptions 
taken  and  reserved  by  the  counsel  of  the  parties  upon  the  hear- 
ing, is  filed  by  him  with  the  clerk  of  the  court. 

(4)  Exceptions  to  the  master's  report. —  The  practice  in  the 
federal  courts  is  to  file  exceptions  to  the  master's  report  upon 
an  intervention  by  any  party  dissatisfied  with  it.   This  was  not 
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the  practice  in  the  High  Court  of  Chancery  of  England.  Lord 
Hardwicke  laid  down  the  rule,  and  it  was  the  law  of  the  court, 
that  exceptions  did  not  lie  to  such  a  report,  but  the  report  was 
brought  into  court  and  set  down  for  hearing  for  further  direc- 
tions ;  and  thereupon  the  entire  question  of  title  was  opened 
for  the  consideration  of  the  court  upon  the  evidence,  without 
any  reference  whatever  to  the  findings  of  the  master.  The 
reason  of  the  English  rule  was,  it  seems,  that  the  proceeding 
involved  a  question  of  title  to  property  which  had  been  seized 
by  the  court,  the  determination  of  which  was  a  judicial  function 
which  the  court  could  not  decline,  and  especially  as  it  was  a 
proceeding  in  rem.  against  property  seized  by  the  court,  and 
the  claimant  could  institute  no  suit  for  its  recovery  even  with 
the  consent  of  the  court  which  seized  it,  except  that,  where 
real  estate  was  seized,  the  court  might  give  the  claimant  leave 
to  bring  ejectment.  But  the  established  practice  in  the  federal 
courts  now  is,  that  the  party  who  is  dissatisfied  with  the  mas- 
ter's report  upon  an  intervention,  files  exceptions  to  such  re- 
port, and  sets  them  down  for  hearing  before  the  court.  Such 
exceptions  point  out  the  particular  findings  of  the  master  with 
which  the  exceptant  is  dissatisfied. 

(5)  Hearing  before  ths  court. —  The  exceptions  are,  by  an  order 
entered  upon  the  order-book,  set  down  for  hearing  before  the 
court;  and  the  adjudicated  cases  of  the  federal  courts  upon  such 
exceptions  indicate  a  compliance  with  the  spirit,  if  not  the 
letter,  of  the  English  rule ;  and  upon  such  exceptions,  the  courts 
are  inclined  to  examine  the  entire  merits  of  the  claim  of  the 
intervener,  look  into  all  the  evidence  taken  before  the  master, 
and,  without  reference  to  his  findings  or  recommendations, 
enter  its  decree. 

(6)  Appeal. —  The  decree  of  the  circuit  court  upon  an  inter- 
vention is  a  final  decree,  from  which  an  appeal  will  lie.^ 

iFosdiok  V.  Sohall,  99  U.  S.  235;  Car  Co.,  149  U.  S.  95;  Furnace  Co.  v. 

Hale  V.  Frost,  99  U.  S.  389;  Burnham  Charleston,  C.  &  C.  R  Co.,  63  Fed.  R. 

V.  Bowen,  112  U.  S.  776;  Rouse  v.  205;  M'Leod  v.  City  of  New  Albany, 

Letcher,  156  U.  S.  47;  A.  &  V.  Coal  18  C.  C.  A.  538;  Thomas  v.  Western 

Ca  V.  Central  R  Co.,  170  U.  S.  355,  Car  Co.,  36  Fed.  R  808;  Empire  Dis- 

862;  Lackawana  Co.  v.  Farmers'  Loan  tilling  Co.  v.  M'Nulta,  23  C.  C.  A.  415, 

&  Trust  Co.,  176  U.  S.  398;  Southern  418;  Equity  Rules  75,  77.  81;  Will- 

Ry.  Co.  V.   Carnegie  Steel  Ca,  176  ianis  v.  Morgan,  111  U.  S.  684. 
U.  S.  257,273;  Thomas  v.  Western        "  While  a  petition  of  intervention 
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§631.  Right  of  bondholders  to  intervene. —  When  the 
trustees  in  a  railroad  mortgage  file  a  bill  to  foreclose  the  mort- 
gage, and  are,  in  addition  to  their  character  as  trustees,  ap- 
pointed in  such  suit  as  receivers  of  the  road,  upon  the  presenta- 
tion of  their  accounts  to  the  court  in  which  they  claim  large 
allowances  as  compensation  for  their  services  as  trustees,  the 
holders  of  bonds  secured  by  the  mortgage  being  foreclosed,  and 
a  second  mortgage,  have  such  an  interest  as  entitles  them  to 
intervene  and  contest  the  allowances  claimed  by  the  trustees, 
and  to  appeal  if  the  issue  is  decided  against  them.^ 

§  632.  Right  of  stockholders  to  intervene. —  A  stockholder 
has  been  permitted  to  intervene  in  a  railroad  foreclosui'e  suit 
for  the  purpose  of  protecting  his  own  interests  against  un- 
founded and  illegal  claims  against  the  company,  where  the  di- 
rectors of  the  railroad  company,  for  the  fraudulent  purpose  of 
sacrificing  the  intei-ests  of  the  stockholders,  refused  to  appear 
and  defend  the  suit.  But  in  such  intervention,  the  stockholder 
can  only  represent  his  interests  as  such,  and  has  no  authority 
to  defend  for  the  company.^ 


need  not  be  as  formal  as  a  bill  of 
complaint,  and  should  perhaps  be 
distinguished  for  its  brevity,  it  yet 
should  exhibit  all  the  material  facts 
which  are  relied  upon  for  the  specific 
relief  invoked,  embodying,  either  by 
recital  or  reference,  so  much  of  the 
record  in  the  original  suit  in  which 
the  petition  is  filed,  as  is  essential  to 
show  a  right  to  the  particular  relief 
demanded  by  the  petition.  Where, 
subsequently  to  the  filing  of  the  pe- 
tition of  intervention,  proceedings 
have  been  had  under  the  original 
bill,  which  would  fortify  the  right  of 
the  intervening  petitioner,  either  to 
the  particular  relief  demanded  or  to 
some  other  relief,  the  matter  should 
be  incorporated  in  the  petition  of  in- 
tervention by  amendment."  Empire 
Distilling  Co.  v.  M'Nulta,  supra. 

The  parties  to  the  original  bill, 
though  not  formally  made  parties  to 
an  intervening  petition  filed  in  the 
suit,  are  in  fact  parties  to  such  inter- 
vening petition,  and  are   bound  to 


take  notice  of  the  intervention,  and 
all  the  proceedings  thereunder.  It  is 
not  necessary  that  they  should  be 
made  formal  parties  to  the  petition; 
being  parties  to  the  original  suit, 
they  are  in  fact  parties  to  the  peti- 
tion of  intervention.  M'Leod  v.  City 
of  New  Albany,  13  C.  C.  A.  525,  538. 

A  person  injured  by  the  negligence 
of  a  receiver  or  his  agents  and  serv- 
ants, in  the  operation  of  a  railroad 
under  his  management,  may  file  his 
petition-  of  intervention  for  damages 
in  the  original  suit  in  which  the  re- 
ceiver was  appointed,  and  have  the 
issue  tried  by  a  jury;  in  such  case, 
the  trial  follows  the  analogy  of  the 
trial  of  a  suit  at  law,  and  the  appel- 
late jurisdiction  is  invoked  by  writ  of 
error,  and  not  by  appeal.  Eouse,  Re- 
ceiver, V.  Hornsby,  67  Fed.  R.  319; 
S.  C,  33  U.  S.  App.  111. 

1  Williams  v.  Morgan,  111  U.  S.  684. 

^Bronson  v.  La  Crosse  R.  Co.,  3 
Wall.  388,  301;  Forbes  v.  Railroad 
Co.,  3  Woods,  333,  Fed.  Cas.  4,936. 
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§  633.  When  and  how  a  suit  in  equity  becomes  defective 
or  is  abated  —  Lord  Redesdale's  statement  of  the  doctrine. — 

A  suit  in  equity  wliioli  is  perfect  in  its  institution  may,  by 
some  event  subsequent  to  the  filing  of  the  original  bill,  become 
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either  (1)  defective,  or  '(2)  abated,  or  (3)  both  defective  and 
abated.  Lord  Kedesdale  has  stated  the  doctrine  on  this  sub- 
ject as  follows: 

"And  though  a  suit  is  perfect  in  its  institution,  it  maj'^,  by 
some  event  subsequent  to  the  filing  of  the  original  bill,  become 
defective,  so  that  no  proceeding  can  be  had,  either  as  to  the 
whole  or  as  to  some  part,  with  effect ;  or  it  may  become  abated, 
so  that  there  can  be  no  proceeding  at  all,  either  as  to  the  whole 
or  as  to  a  part  of  the  bill.  The  first  is  the  case  when,  although 
the  parties  to  the  suit  may  remain  before  the  court,  some 
event  subsequent  to  the  institution  of  the  suit  has  either  made 
such  a  change  in  the  interests  of  those  parties,  or  given  to 
some  other  person  such  an  interest  in  the  matters  in  litigation 
that  the  proceedings,  as  they  stand,  cannot  have  their  full  ef- 
fect. The  other  is  the  case  when,  by  some  subsequent  event, 
there  is  no  person  before  the  court  by  whom  or  against  whom 
the  suit,  in  whole  or  in  part,  can  be  prosecuted. 

"  It  is  not  very  accurately  ascertained  in  the  books  of  prac- 
tice, or  in  the  reports,  in  what  case  a  suit  becomes  defective 
without  being  absolutely  abated ;  and  in  what  case  it  abates  as 
well  as  becomes  defective.  But  upon  the  whole  it  may  be  col- 
lected, that  if  by  any  means  any  interest  of  a  party  to  the  suit 
in  the  matter  in  litigation  becomes  vested  in  another,  the  pro- 
ceedings are  rendered  defective  in  proportion  as  that  interest 
affects  the  suit;  so  that  although  the  parties  to  the  suit  may 
remain  as  before,  yet  the  end  of  the  suit  cannot  be  obtained. 
And  if  such  a  change  of  interest  is  occasioned  by,  or  is  the 
consequence  of,  the  death  of  a  party,  or  the  marriage  of  a  fe- 
male plaintiff,  the  proceedings  become  likewise  abated  or  dis- 
continued, either  in  part  or  in  whole.  For  as  far  as  the  inter- 
est of  a  party  dying  extends,  there  is  no  longer  any  person 
before  the  court  by  whom  or  against  whom  the  suit  can  be 
prosecuted ;  and  a  married  woman  is  incapable  by  herself  of 
prosecuting  a  suit.  As  the  interest  of  a  plaintiff  generally 
extends  to  the  whole  suit,  therefore,  in  general,  upon  the  death 
of  a  plaintiff  or  marriage  of  a  female  plaintiff  all  proceedings 
become  abated.  Upon  the  death  of  a  defendant,  likewise  all 
proceedings  abate  as  to  that  defendant.  But  upon  the  mar- 
riage of  a  female  defendant  the  proceedings  do  not  abate, 
though  her  husband  ought  to  be  named  in  the  subsequent  pro- 
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ceedings.  If  the  interest  of  a  party  dying  so  determines  that 
it  can  no  longer  a£fect  the  suit,  and  no  person  becomes  entitled 
thereupon  to  the  same  interest,  which  happens  in  the  case  of  a 
tenant  for  life,  or  a  person  having  a  temporary  or  contingent 
interest,  or  an  interest  defeasible  upon  a  contingency,  the  suit 
does  not  so  abate  as  to  require  any  proceeding  to  warrant  the 
prosecution  of  the  suit  against  the  remaining  parties ;  but  if  the 
party  dying  be  the  only  plaintiff,  or  only  defendant,  there  may 
be  necessarily  an  end  of  the  suit,  no  subject  of  litigation  remain- 
ing. If  the  whole  interest  of  a  party  dying  survives  to  another 
party,  so  that  no  claim  can  be  maide  by  or  against  the  represent- 
atives of  the  party  dying,  as  if  a  bill  is  filed  by  or  against  trust- 
ees or  executors,  and  one  dies  not  having  possessed  any  of  the 
property  in  question,  or  done  any  act  relating  to  it  which  may 
be  questioned  in  the  suit,  or  by  or  against  husband  and  wife  in 
right  of  the  wife,  and  the  husband  dies  under  circumstances  which, 
admit  of  no  demand  by  or  against  his  representatives,  the  pro- 
ceedings do  not  abate.  So  if  a  surviving  party  can  sustain  the 
suit,  as  in  the  case  of  several  creditors,  pfaintiffs  on  behalf  of 
themselves  and  other  creditors;  for  the  persons  remaining  be- 
fore the  court,  in  all  these  cases,  either  have  in  them  the  whole 
interest  in  the  matter  in  litigation,  or  are  at  least  competent 
to  call  upon  the  court  for  its  decree.  If„indeed,  upon  the  death 
of  a  husband  of  a  female  plaintiff  suing  in  her  right,  the  widow 
does  not  proceed  in  the  cause,  the  bill  is  considered  as  abated, 
and  she  is  not  liable  to  the  costs.  But  if  she  thinks  proper  to 
proceed  in  the  cause,  she  may  do  so  without  a  bill  of  revivor ; 
for  she  alone  has  the  whole  interest,  and  the  husband  was  a 
party  in  her  right,  and  therefore  the  whole  advantage  of  the 
proceeding  survives  to  her;  so  that  if  any  judgment  has  been 
obtained,  even  for  costs,  she  will  be  entitled  to  the  benefit  of 
it.  But  if  she  takes  any  step  in  the  suit  after  her  husband's 
death  she  makes  herself  liable  to  the  costs  from  the  beginning. 
If  a  female  plaintiff  marries  pending  a  suit,  and  afterwards, 
before  revivor,  her  husband  dies,  a  bill  of  revivor  becomes  un- 
necessary, her  incapacity  to  prosecute  the  suit  being  removed ; 
but  the  subsequent  proceedings  ought  to  be  in  the  name  and 
with  the  description  which  she  has  acquired  by  the  marriage. 
A  decree  on  a  bill_of  interpleader  may  terminate  the  suit  as  to 
the  plaintiff,  though  the  litigation  may  continue  between  the 

43 
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defendants  by  interpleader;  and  in  that  case  the  cause  may 
proceed  without  revivor,  notwithstanding  the  death  of  the 
plaintiff. 

"  There  is  the  same  want  of  accuracy  in  the  books  in  ascer- 
taining the  manner  in  which,  the  benefit  of  a  suit  may  be  ob- 
tained after  it  has  become  defective  or  abated  by  an  event  sub- 
sequent to  its  institution,  as  there  is  in  the  distinction  between 
cases  where  a  suit  becomes  defectively  merely,  and  where  it 
likewise  abates.  It  seems,  however,  clear  that  if  any  property 
or  right  in  litigation  vested  in  a  plaintiff  is  transmitted  to  an- 
other, the  person  to  whom  it  is  transmitted  is  entitled  to  sup- 
ply the  defects  of  the  suit,  if  it  become  defective  merely,  and  to 
continue  it  or  at  least  have  the  benefit  of  it  if  abated.  It  seems 
also  clear,  that  if  any  property  or  right  before  vested  in  a 
defendant  becomes  transmitted  to  another,  the  plaintiff  is  enti- 
tled to  render  the  suit  perfect  if  it  becomes  defective,  or  con- 
tinue it  if  abated  against  the  person  to  whom  that  property  or 
right  is  transmitted."  ] 

§  634.  Same  —  Abatement. —  Suits  are  abated :  (1)  By  the 
death  of  a  plaintiff ;  (2)  by  the  death  of  a  defendant;  (3)  by 
the  marriage  of  a  female  plaintiff ; "  (4)  by  the  dissolution  of  a 
corporation  which  is  a  party,  and  the  forfeiture  of  its  rights 
and  franchises,  unless  some  act  of  the  legislature  saves  the  right 
of  action  by  or  against  it.'  The  death  of  either  party  pending 
the  suit  does  not,  when  the  cause  of  action  survives,  amount 
to  a  determination  of  the  suit.  In  courts  of  equity  an  abatement 
of  a  suit  by  death  of  a  party  has  always  been  held  to  amount 
to  a  mere  suspension  and  not  a  determination  of  the  suit.  It 
may  again  be  put  in  motion  by  a  bill  of  revivor,  and  the  pro- 
ceeding being  revived  the  cause  proceeds  to  its  regular  de- 
termination as  an  original  bill.  The  bill  of  revivor  is  not  the 
commencement  of  a  new  suit,  but  it  is  the  mere  continuation 
of  the  old  suit.*  The  bill  of  revivor  is  but  a  continuation  of 
the  old  suit,  and,  in  the  federal  courts,  the  residence  of  the 
parties  at  the  time  it  is  filed  is  immaterial.'    A  bill  in  equity 

iRedesdale  (6th  Am.  ed.),  68-73.  Fed.  Cas.  5,748;  Chester  v.  Life  Ass'n 

2  Redesdale,  69.  of  America,  4  Fed.  E.  487. 

3  National  Bank  v.  Colby,  2  Wall  *  Clark  v.  Mathewson,  13  Pet  171. 
612;  Mumma  v.  Potomac  Co.,  8  Pet.  6  White  v.  Gibbs,  30  How.  541,  542. 
281;  Greeley  v.  Smith,  3  Story,  658, 
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filed  against  the  secretary  of  the  interior  and  the  commissioner 
•of  the  general  land  oflBce,  seeking  to  restrain  them  from  assum- 
ing to  exercise  further  jurisdiction  with  respect  to  the  dispo- 
sition of  certain  lands,  described  in  the  bill  and  claimed  by  the 
plaintiff,  and  from  further  trespassing  upon  the  plaintiff's  right 
of  quiet  possession  of  the  land,  and  to  command  and  enjoin 
the  secretary  of  the  interior  to  prepare  for  issuance  to  the 
plaintiff  patents  for  the  land,  to  the  end  that  plaintiff's  right 
to  the  land  may  be  quieted  and  freed  from  clouds,  and  for 
further  relief,  abates  upon  the  resignation  of  the  secretary  of 
the  interior,  and  cannot  be  maintained  thereafter  against  the 
■commissioner  of  the  general  land  office.^ 

§  635.  Same  —  Classification  of  bills  to  rcTive  and  con- 
tinue suits. —  The  system  of  procedure  of  the  High  Court  of 
•Chancery  of  England  furnishes  a  remedy  by  bill  not  original, 
to  add  to,  to  revive,  and  to  continue  suits  in  equity  which  have 
become  defective,  or  have  abated,  or  both ;  there  is  a  remedy 
«,dapted  to  the  special  exigencies  of  each  class  of  cases.  They 
are  classified  as  follows:  (1)  A  supplemental  bill.  (2)  An  orig- 
inal bill  in  the  nature  of  a  supplemental  bill.  (3)  A  bill  of 
srevivor.  (4)  An  original  bill  in  the  nature  of  a  bill  of  revivor. 
(5)  A  bill  of  revivor  and  supplement.  While  this  classifica- 
tion may  seem  artificial,  yet  upon  examination  it  is  found  to 
j"est  in  sound  reason,  and  is  in  complete  harmony  with  the 
fundamental  principles  of  equity  pleading.' 

§  636.  English  chancery  remedies  of  supplement  and  re- 
vivor adopted  in  the  federal  courts. —  The  English  chancery 
remedies  for  the  revival  and  continuation  of  suits  which  have 
become  defective  or  abated,  and  for  supplying  their  deficiencies 
.and  defects,  have  been  fully  adopted  in  the  courts  of  the  United 
States,  and  constitute  an  important  part  of  their  equity  pro- 
.cedure.  Some  of  the  equity  rules  '■^  are  declaratory,  merely,  of 
rules  of  procedure  which  had  previously  been  established  in 
the  English  chancery ;  and  the  federal  circuit  courts  have  from 
the  beginning  constantly  resorted  to  the  English  system  for  the 

1  Warner  Valley  Stock  Co.  V.  Smith,  333;  1  Smith's  Ch.  Pr.  511-528;  Coop- 
165  U.  S.  28.  er's  Eq.  PI.  61-84;  For.  Rom.  169-179. 

2Redesdale,  66-97;  3  Daniell,  150-       '  Equity  Rules  56,  57,  58,  90. 
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principles  and  rules  of  procedure  in  such  cases,  and,  in  the  light 
of  the  authorities,  it  may  be  safely  affirmed  that  that  system 
has  been  adopted  without  material  change.^ 

{a)  Supplemental  Bills,  and  Oeiginal  Bills  in  the  I^atuee 
OF  Supplemental  Bills, 

§  637.  Leave  to  file  a  supplemental  bill — Equity  rule  57 — ' 

United  States  equity  rule  57  is  as  follows: 

"Whenever  any  suit  in  equity  shall  become  defective  from 
any  event  happening  after  the  filing  of  the  bill  (as,  for  exam- 
ple, by  change  of  interest  in  the  parties),  or  for  any  other  rea- 
son, a  supplemental  bill,  or  a  bill  in  the  nature  of  a  supplemental 
bill,  may  be  necessary  to  be  filed  in  the  cause,  leave  to  file  the 
same  may  be  granted  by  any  judge  of  the  court  on  any  rule- 
day,  upon  proper  cause  shown,  and  due  notice  to  the  other 
party.  And  if  leave  is  granted  to  file  such  supplemental  bill, 
the  defendant  shall  demur,  plead  or  answer  thereto  on  the  next 
succeeding  rule-day  after  the  supplemental  bill  is  filed  in  the 
clerk's  office,  unless  some  other  time  is  assigned  by  a  judge  of 
the  court." 

This  equity  rule  does  not  specify  or  point  out  the  kind  of 
bill,  whether  a  supplemental  bill,  or  an  original  bill  in  the  nature 
of  a  supplemental  bill,  which  should  be  filed  in  any  given 
case;  the  selection  of  the  proper  remedy  in  any  case  is  left,  by 
the  rule,  to  be  determined  by  the  general  law  upon  the  sub- 
ject, upon  the  special  facts  and  circumstances  of  each  case  as 
it  arises ;  the  purpose  of  the  rule  is  to  prescribe  the  procedure 
to  be  pursued  in  obtaining  the  leave  to  file  the  proper  bill, 
whatever  it  may  be,  and  to  fix  the  time  when  the  adverse 
party  shall  plead  to  it.^    It  is  not  necessary  that  the  motion 

1  Kennedy  v.  Georgia  Bank,  8  How.  Sumn.  173,  Fed.  Cas.  6,803;  Tappan  v. 

610;  Clark  v.Mathewson,  12  Pet.  171;  Smith,  5  Biss.  73,  Fed.  Cas.  18,748; 

Whyte  V.  Gibbs,  20  How.  541,  542;  Campbell  v.  City  of  New  York,  35 

Greenleaf  v.  Queen,  1  Pet.  138;  Vat-  Fed.  R.  14;  Capen  v.  French,  1  Bond, 

tierv.Hinde,7Pet.252,265,266;Ches-  440,  Fed.  Cas.  3,311;  Swatzel  v.  Ar- 

ter  V.  Life  Ass'n  of  America,  4  Fed.  R.  nold,  1  Wool  388,  Fed.  Cas.  13,682; 

487;   Hazleton  Tripod-Boiler  Co.  v.  Parkhurst  v.  Kinsman,  1  Blatch.  72, 

Citizens'  St.  Ry.  Co.,  72  Fed.  R.  335;  Fed.  Cas.  10,768;  Bettes  v.  Dana,  3 

Walter  Baker  &  Co.  v.  Baker,  89  Fed,  Sumn.  383.  Fed.  Cas.  1,368;  Slack  v. 

R.  678 ;  Root  v.  Woolworth,  150  U.  S.  Wolcott,  8  Mason,  508,  Fed.  Cas.  12,933; 

401;  Ross  V.  City  of  Ft.  Wayne,  63  Shaw  v.  Bill,  95  U.  S.  10. 

Fed.  R  466,  470;   Hoxie  v.  Carr,  1  2  Tappan  v.  Smith,  5  Biss.  73,  Fed. 
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or  petition  for  leave  to  file  a  supplemental  bill,  or  an  original 
bill  in  the  nature  of  a  supplemental  bill,  should  embrace  the 
averments  intended  to  be  inserted  in  the  bill,  but  only  that  it 
should  advise  the  court  and'  the  opposite  party  of  the  ground 
on  which  the  leave  to  file  the  bill  is  sought ;  all  that  the  court 
inquires  into  on  such  an  application  is  whether  probable  cause 
exists  for  granting  the  leave,  and  whether  the  application 
states  facts  and  circumstances  which,  if  properly  pleaded, 
would  sustain  a  supplemental  bill,  or  an  original  bill  in  the 
nature  of  a  supplemental  bill.'  The  practice  in  the  circuit 
courts  touching  applications  unjjer  the  rule  for  leave  to  file 
supplemental  bills,  or  original  bills  in  the  nature  of  supple- 
mental bills,  is  liberal  toward  the  applicant;  and  upon  such  ap- 
plication the  court  will  not  proceed  to  try  the  case,  nor  to 
determine  questions  which  may  more  appropriately  be  raised 
by  demurrer  to  the  bill  when  filed.^ 

§  638.  When  a  supplemental  bill  is  the  appropriate  rem- 
edy—  General  rule. —  It  is  a  well-settled  rule  that  nothing 
can  be  inserted  in  an  original  bill  by  way  of  amendment  which 
has  arisen  subsequent  to  the  commencement  of  the  suit,  but 
the  same  must  be  stated  in  a  supplemental  bill.  On  the  other 
hand,  matters  which  arose  previous  to  the  filing  of  the  original 
bill,  although  discovered  by  the  plaintiff  afterwards,  should 
be  introduced  into  the  original  bill  by  way  of  amendment,  pro- 
vided the  cause  is  in  that  stage  in  which  an  amendment  is  al- 
lowed. If  the  cause  has  progressed  so  far  that  an  amendment 
cannot  be  allowed,  or  if  material  facts  have  occurred  after  the 
commencement  of  the  suit,  the  court,  on  a  proper  application, 
will  give  the  plaintiff  leave  to  file  a  supplemental  bill.  And 
■  whenever  the  plaintiff  is  permitted  to  file  such  a  bill  for  the 
purpose  of  introducing  matters  which  have  arisen  subsequent 
to  the  filing  of  the  original  bill,  the  court  will  also  give  him 
permission  to  introduce  other  matters  into  the  supplemental 
bill  which  might  have  been  introduced  by  way  of  amendment 
to  the  first  bill.    If  it  appears  upon  the  face  of  the  supple- 

Cas.  13,748;   Hazleton  Tripod-Boiler  2  Oregon  &  Transcontinental  Co. 

Co.  V.  Citizens'  St.  Ry.  Co.,  73  Fed.  R.  v.  Northern  Pac.  R.  Co.,  33  Fed.  R. 

335.  428;   Hazleton  Tripod-Boiler  Co.  v. 

1  Parkhurst  v.  Kinsman,  1  Blatch.  Citizens'  St.  Ry.  Co.,  73  Fed.  R  335. 
73,  Fed.  Cas.  10,758. 
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mental  bill  that  the  whole  of  the  matters  charged  thereiiv 
arose  previous  to  the  commencement  of  the  suit,  and  that  the 
situation  of  the  cause  is  such  that  they  may  be  introduced  in. 
the  original  bill  by  way  of  amendment,  the  defendant  may 
demur  to  the  supplemental  bill.  But  if  it  does  not  distinctly 
appear  upon  the  face  of  the  supplemental  bill  that  the  new 
matters  charged  therein  arose  before  the  filing  of  the  original 
bill,  the  defendant  can  only  take  advantage  of  the  irregularity 
by  a  plea  alleging  the  fact.'  In  the  English  chancery,  after 
publication  had  passed,  and  the  cause  had  been  set  down  for 
hearing,  no  amendment  could  be  made  except  to  make  new 
parties ;  and  if,  at  that  stage  of  the  proceeding,  the  plaintiff 
wished  to  put  in  issue  a  material  fact  which  existed  at  the 
time  of  filing  the  original  bill,  and  which  he  had  failed  or  neg- 
lected to  introduce  by  amendment,  such  fact  could  then  be  in- 
troduced by  supplemental  bill  only ;  ^  but  the  federal  statute  of 
jeofails  has  modified  the  English  rule,  and  the  federal  courts 
sitting  in  equity  "  may  at  any  time  permit  either  of  the  parties 
to  amend  any  defect  in  the  process  or  pleadings,  upon  such  con- 
dition as  it  shall  in  its  discretion  and  by  its  rules  prescribe."  * 
Under  this  statute  the  court  has  the  power  to  permit  an 
amendment  of  the  bill  after  the  cause  has  been  heard  and  be- 
fore decree.*  After  an  original  cause  is  at  issue  the  plaintiff 
may  sometimes  file  a  supplemental  bill,  in  the  nature  of  a  bill 
of  discovery,  for  the  purpose-of  obtaining  evidence  in  support 
of  the  matters  put  in  issue  in  the  original  suit,  of  which  evi- 
dence he  was  not  apprised  at  the  time  of  filing  his  replication. 
But  that  is  strictly  a  bill  of  discovery  in  aid  of  the  original 
suit,  and  should  not  pray  relief.^    If  the  original  bill  is  wholly 

1  Stafford  v.  Hewlett,  1  Paige  Ch.  2  Goodwin  v.  Goodwin,  3  Atk.  390; ' 

2&1;  Humphreys  v.  Humphreys,  3  P.  Redesdale,  67. 

Wms.  349;  Brown  v.  Higden,  1  Atk.  3 1  U.  S.  Stat,  at  L.,  oh.  20,  sec.  32, 

291;  Pilkington  v.  Wignell,  2  Madd.  p..  91;  U.  S.  R.  S.,  sec.  594. 

240;  Usborne  v.  Baker,  2  Madd.  397;  *Neale  v.  Neale,  76  U.  S.  1,  13; 

Goodwin  v.  Goodwin,    3  Atk.  370;  American  Steel  &  Wire  Co.  v.  Wire 

Bowie  V.   Minter,   2  Ala.   406,  411;  Drawers'  &  Die  Makers'  Union,  90 

Collins  V.   Lovenberg,  19  Ala.  682;  Fed  R.  599,600;  Hunt v.Eousmaniere. 

Walker  v.  Hallett,  1  Ala.  386;  Wat-  2  Mason,  342,  Fed.   Cas.  6,893;   Tre- 

zel  Y.  Arnold,  1  Wool.  883,  Fed.  Cas.  maine  v.  Hitchcock,  23  Wall.  518. 

13,683;  Cooper's  Eq.  PL  73-83;  3  Dan-  sDias  v.  Merle,  4  Paige  Ch.  259, 

iell,  150-161.  363;  Usborne  v.  Baker,  2  Madd.  397; 
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defective,  so  that  no  valid  decree  could  be  made  thereon,  the 
plaintiff  cannot,  by  filing  a  supplemental  bill  founded  upon 
matters  which  have  subsequently  taken  place,  sustain  the  pro- 
ceeding originally  commenced.  If  the  facts  existed  before 
filing  the  original  bill,  they  should  be  inserted  therein  by  way 
of  amendment.  And  if  the  plaintiff  had  no  ground  for  the 
proceeding  originally,  he  should  file  a  new  bill  showing  a  case 
which  will  then  entitle  him  to  equitable  relief.  But  if  his 
original  bill  was  sufficient  to  entitle  him  to  one  kind  of  relief, 
and  facts  subsequently  occur  which  entitle  him  to  other  or 
more  extended  relief,  he  may  have  such  relief  by  setting  out 
such  new  matter  in  the  form  of  a  supplemental  bill.^  Where 
an  original  bill  has  been  filed  against  all  the  necessary  parties, 
the  transfer  of  the  interest  of  one  or  more  of  the  defendants 
to  a  third  person,  who  represents  the  same  right  and  interest, 
as  by  a  sale  or  bankruptcy  pending  the  litigation,  may  render 
it  necessary  to  file  a  supplemental  bill  against  the  grantee  or 
assignee  of  the  original  defendant  or  defendants  to  bring  him 
before  the  court  as  a  party.  But  in  such  case  the  only  matter 
proper  to  be  put  in  issue  upon  the  supplemental  bill,  unless 
some  new  matter  of  defense  has  arisen  since  the  joining  of  the 
issue  in  the  original  cause,  is  the  supplemental  matter  which  is 
stated  in  the  new  bill  to  show  the  transmission  of  interest 
from  the  original  party  to  the  new  party  who  is  brought  be- 
fore the  court  by  the  supplemental  bill.  The  effect  of  such  a 
bill  is  to  revive  the  proceedings  against  the  new  defendant, 
who  has  succeeded  to  the  rights  of  the  original  party,  and  to 
place  them  in  the  same  situation  as  they  were  in  against  the 
latter,  when  the  original  suit  became  defective.  If  the  original 
bill  had  been  fully  answered,  the  new  defendant  adopts  that 
as  his  answer  to  the  original  bill ;  if  the  bill  had  been  taken 
as  confessed,  the  order  pro  confesso  stands  as  against  him,  un- 
less he  obtains  leave  of  the  court  to  have  it  opened ;  and  if  the 
proofs  in  the  cause  had  been  closed,  they  remain  closed  as 
against  him.  A  supplemental  bill  of  this  character  is  a  mere 
continuation  of  the  original  suit  against  the  new  defendant 
who  has  succeeded  to  the  interest  of  the  former  party,  and 
the  supplemental  suit,  together  with  the  original  bill  and  the 

1  Candles  v.  Pettit,  1  Paige,  168, 169;    Lincoln  St.  Ry.  Co.,  74  Fed.  R  67,  68; 
New  York  Security  &  Trust  Co.  v.    Bernard  v.  Toplitz,  160  Mass.  163. 
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proceedings  under  it,  constitute  but  one  record.  And  if  the 
supplemental  bill  is- filed  before  a  decree,  the  original  and  sup- 
plemental suits  are  heard  together,  and  but  one  decree  will  be 
made  in  both.^  The  right  of  a  person  who  jpendente  lite  takes 
an  assignment  of  one  of  the  parties  in  the  suit,  to  make  him- 
self a  party  to  the  suit  by  a  supplemental  bill,  is  well  settled.'' 

§  639.  Same  —  Upon  a  new  interest. —  It  is  a  general  rule 
that  when  any  event  happens  after  the  filing  of  the  original 
bill,  which  gives  a  new  interest  in  the  matter  in  dispute  to  a 
person  not  a  party  to  the  bill,  without  depriving  the  plaintiff 
of  his  entire  interest,  the  defect  may  be  supplied  and  the  new 
party  brought  before  the  court  by  supplemental  bill.  If  any 
event  happens  subsequent  to  the  time  of  the  filing  of  the  orig- 
inal bill  in  the  cause,  which  occasions  any  alteration  in  the 
interest  of  any  of  the  parties  to  the  suit,  and  does  not  deprive 
a  plaintiff  suing  in  his  own  right  of  his  whole  interest  in  the 
matter  in  dispute,  as  in  the  case  of  a  mortgage  or  other  partial 
change  of  interest;  or  if  a  plaintiff  suing  in  his  own  right  is 
entirely  deprived  of  his  interest,  but  he  is  not  the  sole  plaint- 
iff, the  defect  arising  from  such  event  may  be  supplied  by  sup- 
plemental bill.  In  this  class  of  cases,  it  must  be  borne  in 
mind  that,  notwithstanding  the  change  in  interest,  the  plaint- 
iffs, or  some  of  them,  are  not  wholly  disabled  from  prosecuting 
the  suit;  for,  as  will  appear  in  a  subsequent  section,  when  all 
of  the  plaintiffs  are  deprived  of  their  whole  interest  in  the 
matter  in  dispute,  the  defect  cannot  be  supplied  by  a  supple- 
mental bill.' 

§640.  Same — When  plaintiff  becomes  a  lunatic. —  "If 

the  plaintiff  becomes  a  lunatic  after  the  institution  of  a  suit,  a 
supplemental  bill  may  be  filed  in  the  joint  names  of  the  luna- 
tic and  his  committee,  which  will  answer  the  same  purpose  as 
a  bill  of  revivor  in  procuring  the  benefit  of  former  proceed- 
ings. And  if  the  committee  of  a  lunatic's  or  idiot's  estate  die 
after  a  suit  has  been  instituted  by  him  for  the  benefit  of  the 

1  American  Life  Ins.  &  Trust  Co.  Ch.  164;  Foster  v.  Deacon,  6  Madd. 
V.  Sackett,  1  Barb.  Oh.  585,  588;  Bag-  59;  Ross  v.  City  of  Ft.  Wayne,  63 
nal  V.  Bagnal,  13  Vin.  Abr.  114.  Fed.  R  466;  s.  c,  11  C.  C.  A.  288. 

2  Wittbeok  v.  Edgar,  4  Sandf.  Ch.  a  Redesdale,  77;  3  Daniel!.  161, 162; 
429,  432;  Wilder  v.  Keeler,  3  Paige  Binks  v.  Binks,  3  Bligh,  593. 
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idiot  or  lunatic,  and  a  new  committee  is  appointed,  the  proper 
■way  of  continuing  the  suit  is  by  a  supplemental  bill  filed  by 
the  idiot  or  lunatic  and  the  new  committee."  ^ 

§  641.  Same  —  Upon  the  determination  of  the  interest  of 
a  plaintiflf  suing  in  autre  droit. — "  If  the  interest  of  a  plaint- 
iff suing  in  autre  droit  entirely  determines  by  death  or  other- 
wise, and  some  other  person  thereupon  becomes  entitled  to 
the  same  property  under  the  same  title,  as  in  the  case  of  an 
executor  or  administrator  upon  the  determination  of  adminis- 
tration aurante  minori  estate  or  pendente  lite,  the  suit  may  be 
added  to  and  continued  by  supplemental  bill."^  "In  these 
cases  there  is  no  change  of  interest  which  can  affect  the  ques- 
tion between  parties,  but  only  a  change  of  the  person  in  whose 
name  the  suit  must  be  prosecuted ;  and  if  there  has  been  no 
decree,  the  suit  may  proceed  after  the  supplemental  bill  has 
been  filed  in  the  same  manner  as  if  the  original  plaintiff  had 
continued  such,  except  that  the  defendant  must  answer  the 
supplemental  bill  and  either  admit  or  put  in  issue  the  title  of 
the  new  plaintiff.  But  if  a  decree  has  been  obtained  before 
the  event  on  which  such  a  supplemental  bill  becomes  neces- 
sary, there  must  be  a  decree  on  the  supplemental  bill  declar- 
ing that  the  plaintiflf  in  that  bill  is  entitled  to  stand  in  the  place 
of  the  plaintiflf  in  the  original  bill  and  to  have  the  benefit  of 
the  proceedings  upon  it,  and  to  prosecute  the  decree  and  take 
the  steps  necessary  to  render  it  effectual." ' 

§  642.  When  an  original  bill  in  the  nature  of  a  supple- 
mental bill  is  the  appropriate  remedy. —  When  a  sole  plaint- 
iff in  a  suit  in  equity,  suing  in  his  own  right,  is,  subsequent  to 
the  institution  of  suit,  deprived  of  his  whole  interest  in  the 
subject-matter  of  the  litigation,  either  by  voluntary  alienation 
or  operation  of  law,  whether  before  or  after  decree,  if  there  is 
to  be  any  further  litigation  in  the  case,  it  cannot  be  carried  on 
in  the  name  of  the  original  plaintiff  by  the  person  who  has 
acquired  the  right;  but  the  person  acquiring  the  right  must 
make  himself  a  party  to  the  suit  by  an  original  bill  in  the 
nature  of  a  supplemental  bill  before  he  can  be  permitted  to  pro- 

U  Daniell,  116;  3  Daniell,  163.  Jones  v.  Bassett,  Preo.  in  Ch.  174; 

2Redesdale,  77,  78;  3  Daniell,  163;    Stubbs  v.  Leigh,  1  Cox,  133. 

SRedesdale,  77,  78,  79. 
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ceed  with  the  suit.^  It  is  firmly  settled  that  a  suit  in  equity 
must  be  prosecuted  by  and  in  the  name  of  the  party  in  interest. 
When  the  sole  plaintiff,  suing  in  his  own  right,  is  deprived  of 
his  whole  interest  in  the  matters  in  controversy  by  an  event 
subsequent  to  the  institution  of  the  suit,  as  where  the  plaintiff 
has  assigned  his  whole  interest  to  another,  the  plaintiff  is  no 
longer  able  to  prosecute  the  suit  for  want  of  interest ;  and  as  the 
assignor  claims  by  a  title  which  may  be  litigated,  the  benefit 
of  the  proceeding  in  the  cause  by  the  assignor  can  be  obtained 
by  the  assignee  only  by  an  original  bill  in  the  nature  of  a  sup- 
plemental bill.^  When  a  corporation  is  dissolved  pending  a 
suit  in  equity  against  it,  and  its  property  and  assets  are  by 
operation  of  law  vested  in  a  statutory  assignee,  the  plaintiff 
cannot  proceed  without  filing  an  original  bill  in  the  nature  of 
a  supplemental  bill  against  the  assignee.'  The  right  to  intro- 
duce new  parties,  or  to  substitute  one  party  for  another,  iii 
equity,  when  there  has  been  a  change  of  interest  pending  suit, 
is  so  well  recognized  that  the  books  treat  not  so  much  of  the 
right  as  of  the  method  of  accomplishing  the  substitution.  It 
is  done  either  by  a  supplemental  bill,  or  an  original  bill  in  the 
nature  of  a  supplemental  bill  —  the  former  being  applicable 
properly  to  those  cases  where  the  same  parties  or  the  same  in- 
terests remain  before  the  court,  while  the  latter  is  properly 
applicable  when  new  parties,  with  new  interests  arising  froni 
events  since  the  institution  of  the  suit,  are  brought  before  the 
court.  If  a  plaintiff,  suing  in  his  own  right,  parts  with  less 
than  his  entire  interest,  or  if  he  is  deprived  of  his  entire  inter- 
est, but  is  not  the  sole  plaintiff,  the  defect  in  either  case  may 
be  supplied  by  means  of  a  supplemental  bill.  But  if  a  sole 
plaintiff,  suing  in  his  own  right,  is  deprived  of  his  whole  in- 
terest, as  in  the  case  of  bankruptcy,  or  if  he  assigns  his  whole 
interest  to  another,  he  is  no  longer  able  to  prosecute  the  suit^ 
for  want  of  interest,  and  the  assignee  may  be  made  plaintiff 
in  his  stead ;  but,  as  the  title  of  the  latter  may  be  litigated, 
the  substitution  must  be  accomplished  by  means  of  an  origi- 
nal bill  in  the  nature  of  a  supplemental  bill;  and  the  assignee 

1  Mills  V.  Hoag,  7  Paige   Ch.  18;  ^Eossv.  City  of  Fort  Wayne,  58 

Binks  V.  Binks,  2  Bligh,  593;  Ches-  Fed.  B.  404,  406. 

ter  V.  Life  Ass'n  of  America,  4  Fed.  ^  Chester  v.  Life  Ass'n  of  America, 

R.  489,  4  Fed.  E.  489. 
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coming  in  by  such  bill  is  entitled  to  prosecute  the  original  suit 
to  the  end,  as  if  he  had  begun  it.^  One  who,  after  the  insti- 
tution of  a  suit  in  equity,  purchases  from  the  plaintiff  a  chose 
in  action  which  is  the  foundation  of  the  suit  may,  after  a  de- 
cree in  favor  of  the  plaintiff,  file  an  original  bill  in  the  nat- 
ure of  a  supplemental  bill,  and  obtain  the  benefit  of  the  pro- 
ceedings in  the  cause.^  In  his  opinion  in  the  case  last  cited, 
Judge  Hammond  said :  "  There  is  some  obscurity  and  a  good 
deal  of  confusion  on  the  subject  of  making  new  parties  be- 
cause of  an  alienation  pending  a  suit  in  equity.  This  arises 
from  treating  the  alienation  by  a  defendant  of  his  interest  in 
the  thing  in  controversy,  and  the  alienation  by  a  plaintiff  of 
his  right  and  title,  as  substantially  alike,  when  in  fact  they 
are  quite  widely  different.  A  purchaser  of  a  defendant's  in- 
terest pendente  lite  is  bound  to  the  suit,  and  it  is  very  diflicult 
for  him  to  become  a  party  for  any  purpose  without  the  con- 
sent of  the  plaintiff,  except  under  enabling  statutes  which  con- 
fer this  right,  and  are  now  quite  common  in  the  practice 
under  codes.  .  .  .  But  the  alienation  by  a  plaintiff  of  his 
interest  in  the  thing  in  litigation,  either  partially  or  entirely, 
stands  upon  an  altogether  different  footing.  Owing  to  famil- 
iar principles  of  equity,  somewhat  different,  in  proceedings  at 
law,  a  decree  will  not  be  made  in  favor  of  a  plaintiff  who  has 
no  interest  in  the  subject-matter  of  the  decree.  Therefore,  if 
the  plaintiff,  by  an  alienation,  so  absolutely  divests  himself  of 
all  interest  as  to  leave  nothing  for  him  to  take,  the  suit  be- 
comes not  abated,  as  it  might  be  at  law,  but  defective ;  and 
until  the  party  having  the  proper  right  is  in  some  way  brought 
before  the  court,  the  cause  cannot  proceed  after  the  fact  of 
alienation  has  been,  in  proper  form,  brought  to  the  attention 
of  the  court.  For  example,  if  the  defendant  in  this  case  should, 
by  proper  petition,  bring  to  the  court  a  knowledge  of  the  fact 
of  this  alleged  transfer  of  property  involved,  and  the  assign- 
ment by  the  plaintiff,  of  its  interest  in  the  boiler  contract,  the 
court  would  direct  the  cause  to  stand  over  until,  by  proper 
proceedings,  the  party  in  interest  should  appear  and  demand  a 
decree.     .    .     .    Technically,  if  the  original  plaintiff  has  been 

1  Ross  V.  City  of  Fort  Wayne,  63  ^  Hazleton  Tripod-Boiler  Co.  v. 
Fed.  R  466,  470;  Tappan  v.  Smith,  5  Citizens'  St  Ey.  Co.,  73  Fed.  R.  335. 
Biss.  73,  Fed.  Cas.  13,74& 
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divested  of  the  interest  and  title  upon  whicli  this  suit  was 
founded,  it  cannot  proceed  until  the  real  party  in  interest  is 
in  court  to  take  the  benefit  of  that  decree  to  which  it  was  en- 
titled, but  which  now  belongs  to  its  alienee  under  any  valid 
assignment.  The  result  is  that  the  application  to  file  this 
original  bill  in  the  nature  of  a  supplemental  bill  will  be  granted, 
upon  giving  bond  for  costs,  but  this  bond  should  be  large 
enough  to  include  the  costs  already  accumulated ;  for,  if  the 
assignee  is  to  have  the  benefit  of  the  former  proceedings,  he 
must  take  the  place  of  the  original  plaintiff  in  his  liability  for 
costs."  '  "  A  supplemental  bill  is  merely  in  continuation  of  the 
original  suit,  and  filed  for  the  purpose  of  filling  up  such  defi- 
ciency as  does  not  cause  a  material  variation  in  the  matter  in 
litigation,  or  a  change  of  the  principal  parties;  and  when, 
"therefore,  it  is  only  requisite  to  add  something  to  the  former 
proceedings  in  order  to  attain  complete  justice.  But  an  original 
bill  in  the  nature  of  a  supplemental  bill  is  properly  applicable 
when  new  parties  with  new  interests,  arising  from  events  since 
the  institution  of  the  suit,  are  to  be  brought  before  the  court; 
the  latter  being  to  all  intents  and  purposes  the  commencement 
of  a  new  suit,  which  nevertheless  may,  in  its  consequences, 
draw  to  itself  the  advantage  of  the  proceedings  in  the  former 
bill."  2 

§  643.  Same  — Rule  stated  by  Lord  Redesdale. — "If  a  sole 
plaintiff,  suing  in  his  own  right,  is  deprived  of  his  whole  inter- 
est in  the  matter  in  question  by  an  event  subsequent  to  the 
institution  of  a  suit,  as  in  the  case  of  a  bankrupt  or  an  insolv- 
ent debtor  whose  whole  property  is  transferred  to  assignees, 
or  in  case  such  a  plaintiff  assigns  his  whole  interest  to  another, 
the  plaintiff  being  no  longer  able  to  prosecute  for  want  of  in- 
terest, and  his  assignees  claiming. by  a  title  which  may  be  liti- 
gated, the  benefit  of  the  proceedings  cannot  be  obtained  by  a 
supplemental  bill,  but  must  be  sought  by  an  original  bill  in  the 
nature  of  a  supplemental  bill.  .  .  ,  And  if  by  any  event 
the  whole  interest  of  a  defendant  is  entirely  determined,  and 
the  same  interest  is  become  vested  in  another  by  a  title  not 
derived  from  the  former  party,    .    .    .    the  benefit  of  the  suit 

1  Hazleton    Tripod-Boiler    Co.    v.       2  Bowie  v.  Minter,  2  Ala.  406,  411. 
Citizens'  St.  Ry.  Co.,  73  Fed.  R.  355. 
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against  the  person  becoming  entitled  by  the  event  described 
must  also  be  obtained  by  original  bill  in  the  nature  of  a  sup- 
plemental bill;  though  if  the  defendant  whose  interest  is  thus 
determined  is  not  the  sole  defendant,  the  new  bill  is  supple- 
mental as  to  the  rest  of  the  suit,  and  is  so  termed  and  con- 
sidered. But  if  the  interest  of  a  defendant  is  not  determined, 
and  only  becomes  vested  in  another  by  an  event  subsequent  to 
the  institution  of  a  suit,  as  in  the  case  of  alienation  by  deed  or 
devise,  or  by  bankruptcy  or  insolvency,  the  defect  in  the  suit 
may  be  supplied  by  supplemental  bill,  whether  the  suit  is  be- 
come defective  merely,  or  abated»as  well  as  become  defective. 
Por  in  these  cases  the  new  party  comes  before  the  court  ex- 
actly in  the  same  plighti  and  condition  as  the  former  party,  is 
bound  by  his  acts,  and  may  be  subject  to  all  the  costs  of  the 
proceeding  from  the  beginning  of  the  suit.  .  .  .  The  vol- 
untary alienation  of  property  pending  a  suit  by  any  party  to 
it  is  not  permitted  to  affect  the  rights  of  the  other  parties  if 
the  suit  proceeds  without  disclosure  of  the  fact,  except  as  the 
alienation  may  disable  the  party  from  performing  the  decree 
of  the  'court.  Thus  if,  pending  a  suit  by  a  mortgagee  to  fore- 
close the  equity  of  redemption,  the  mortgagor  makes  a  second 
mortgage  or  assigns  the  equity  of  a  redemption,  an  absolute 
decree  of  foreclosure  of  the  mortgage  will  bind  the  second 
mortgage,  or  assignee  of  the  equity  of  redemption,  who  can 
only  have  the  benefit  of  a  title  so  gained  by  filing  a  bill  for 
that  purpose.  But  upon  a  bill  by  a  mortgagor  to  redeem,  if 
the  mortgagee  Assigns  pendente  lite,  the  assignee  must  be  brought 
before  the  court  by  the  mortgagor,  who  cannot  otherwise  have 
a  reconveyance  of  the  mortgaged  property.  The  bill  in  the  last 
case  is  merely  supplementary,  but  in  the  former  the  bill  must 
be  an  original  bill  in  the  nature  of  a  cross-bill  to  redeem  the 
mortgaged  property.  If  the  party  aliening  be  the  plaintiff  in 
the  suit,  and  the  alienation  does  not  extend  to  his  whole  inter- 
est, he  may  also  bring  the  alienee  before  the  court  by  a  bill, 
which,  though  in  the  nature  of  an  original  bill  against  the 
alienee,  will  be  supplemental  against  the  parties  to  the  original 
suit,  and  they  will  be  necessary  parties  to  the  supplemental 
suit  only  so  far  as  their  interests  may  be  affected  by  the  aliena- 
tion. Grenerally,  in  cases  of  alienation  pendente  lite,  the  alienee 
is  bound  by  the  proceedings  in  the  suit  after  the  alienation  and 
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before  the  alienee  becomes  a  party  to  it;  and  depositions  of 
witnesses  taken  after  the  alienation,  before  the  alienee  becomes 
a  party  to  the  suit,  may  be  used  by  the  other  parties  against 
the  alienee,  as  they  might  have  been  used  against  the  party 
under  whom  he  claims."  ^ 

§  644:,  At  what  stage  of  the  suit  a  supplemental  bill  may 
be  filed. —  A  supplemental  bill,  or  an  original  bill  in  the  nat- 
ure of  a  supplemental  bill,  may  be  filed  at  any  stage  in  the  pro- 
ceedings; it  may  be  filed  as  well  after  as  before  a  decree, 
either  interlocutory  or  final;  and  the  bUl,  when  filed  after  in- 
terlocutory decree,  may  be  either  in  aid  of  that  decree,  that  it 
may  be  carried  fully  into  execution,  or  that  proper  directions 
may  be  given  upon  some  matter  omitted  in  the  original  bill, 
or  not  put  in  issue  by  it,  or  by  the  defense  made  to  it,  or  to 
bring  formal  parties  before  the  court.^  Supplemental  bills  are 
often  brought  in  aid  of  an  interlocutory  decree  directing  an 
account  to  be  taken,  to  supply  the  omission  of  full  directions 
in  the  first  decree;  and  upon  such  supplemental  bill  a  further 
decree  is  entered,  giving  directions  to  the  master  to  examine 
and  consider  the  supplemental  matter  in  connection  with  the 
first  decree.'  After  an  interlocutory  decree  to  account,  if,  dur- 
ing the  taking  of  the  account  by  the  master,  any  party  to  the 
suit  should  die,  a  devisee  of  that  party,  or  any  other  formal 
party  as  trustees,  may  be  brought  in  by  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor,  and  it  is  not  necessary  to  make 
the  defendants  in  the  original  bill  parties  to  the  new  bill.*  A 
tenant  in  tail  in  remainder  is  entitled  to  appeal  from  a  decree 
affecting  his  rights,  rendered  against  a  prior  tenant  in  tail  in  a 
suit  to  which  the  remainderman  was  not  a  party ;  and  such 
remainderman  may  file  a  supplemental  bill  to  make  himself  a 
party  to  the  prior  suit  and  to  have  the  benefit  of  the  proceed- 
ings therein,  for  the  purpose  of  appealing  from  the  decree.' 
The  grantee  of  a  plaintiff  who  has  obtained  a  final  decree  in  a 
suit  in  equity  in  a  circuit  court  of  the  United  States,  establish- 
ing his  title  to  land,  may  maintain  an  original  bill  in  the  nat- 

1  Redesdale,  79,  80,  81,  83,  87,  88.  3  Dormer  v.  Fortescue,  3  Atk.  133. 

2  Redesdale,     63;     Woodward    v.  ^  Jones  v.  Jones,  3  Atk.  317. 
Woodward,  Dick.  33;  Dormer  v.  For-  SGiffard  v.  Hart,  1  Soh.  &  Lefr. 
tesoue,  3  Atk.  133;  Jonps  v.  Jones,  3  388,  411. 

Atk.  317. 


§  645.]        BILLS    OF   EEVIVOE   AND    SUPPLEMENTAL   BILLS.  687 

ure  of  a  supplemental  bill,  against  the  defendant  in  the  original 
suit,  to  obtain  the  benefit  of  the  decree,  and  to  have  it  exe- 
cuted ;  and  such  bill  is,  for  all  purposes  of  jurisdiction,  ancil- 
lary to  the  original  suit,  and  can  be  maintained  in  a  circuit 
court  of  the  United  States  without  reference  to  the  citizenship 
of  the  parties,  the  court  having  jurisdiction  of  the  new  bill  by 
virtue  of  its  jurisdiction  over  the  cause  in  the  original  suit.^ 

§  645.  Frame  of  supplemental  bills,  and  original  bills  in 
the  nature  of  supplemental  bills  —  Parties  —  Subpoena. — 

An  equity  rule  provides  that:  "It  shall  not  be  necessary  in 
any  bill  of  revivor  or  supplemental  bill  to  set  forth  any  of  the 
statements  in  the  original  suit,  unless  the  special  circumstances 
of  the  case  may  require  it." "  This  rule  is  an  exact  copy  of  the 
forty-ninth  of  the  English  orders  of  1841,  and  is  simply  declara- 
tory of  the  law  as  it  previously  existed.  The  frame  of  a  sup- 
plemental bill,  or  an  original  bill  in  the  nature  of  a  supple- 
mental bill,  and  the  allegations  which  must  be  inserted  in  the 
bill,  must  be  determined  by  the  "  special  circumstances  of  the 
case,"  always  looking  to  the  general  principles  of  equity  plead- 
ing.' A  supplemental  bill,  or  an  original  bill  in  the  nature  of 
a  supplemental  bill,  must  state  the  original  bill  and  the  pro- 
ceedings thereon,  and  the  events  subsequent  to  the  original 
bill,  and  the  consequent  alteration  in  the  parties ;  and,  where 
a  supplemental  bill  is  filed  merely  for  the  purpose  of  bringing 
formal  parties  before  the  court  as  defendants,  the  parties  de- 
fendant to  the  original  bill  need  not,  as  a  general  rule,  be  made 
parties  to  the  s.upplemental  bill.*  When  a  supplemental  bill  is 
filed  only  for  the  purpose  of  bringing  a  party  before  the  court 
upon  the  case  already  made  by  the  original  bill,  it  is  sufiicient 
to  make  that  individual  alone  a  defendant;  but  if  the  supple- 
mental bill  is  filed  to  bring  new  facts  before  the  court,  then 
the  old  defendants  to  the  record  must  also  be  made  parties  de- 
fendant to  the  supplemental  bill ;  and  the  supplemental  bill 
•may  make  the  new  defendant  a  party  defendant  in  respect  to 
the  facts  antecedently  stated  upon  the  record  against  the  old 
defendants.' 

1  Root  V.  Woolworth,  150  U.  S.  401,       *Redesdale,  89,  90;    Ensworth  v. 
409.  Lambert,  4  Johns.  Ch.  605. 

2  Equity  Rule  78.  ^  Claugh  v.  Bond,  6  Land.  Jur.  R. 
'SDaniell,  175-183;  Vigors  V.  Lord    49;  Farmers'  Loan  &  Trust  Co.  v. 

Audley,  9  Sims,  73.  Seymour,  9  Paige  Ch.  541. 
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The  rules  upon  this  subject  are  stated  by  Mr.  Daniell  sub- 
stantially as  follows :  A  supplemental  bill  should  state  the  orig- 
inal bill  and  the  proceedings  therepn.  There  can  be  no  doubt 
that  where  an  original  bill  has  been  properly  filed  against  all 
necessary  parties,  but  in  consequence  of  the  transmission  of  the 
interest  of  one  of  the  parties  to  another  person,  either  by  vol- 
untary alienation  or  operation  of  law,  it  is  necessary  to  file  a 
supplemental  bill  against  the  alienee  or  assignee  for  the  pur- 
pose of  bringing  him  before  the  court;  but  in  such  case  it  is 
unnecessary  to  restate  the  allegations  of  the  original  bill  in  the 
supplemental  bill,  because  the  new  party  comes  in  upon  the 
same  title  of  the  original  party,  and  all  that  is  necessary  to  be 
put  in  issue  against  the  new  party  is  the  fact  of  the  transmis- 
sion of  interest  having  taken  place ;  and  therefore  it  is  sufiB- 
cient  to  state  merely  the  prayer  of  the  original  bill,  or,  if  the 
cause  has  been  heard,  to  state  the  decree;  but  it  will  not  be 
objectionable  to  make  in  the  supplemental  bill  a  short  state- 
ment of  the  original  case,  by  way  of  inducement,  for  the  pur- 
pose of  showing  that  the  plaintiff  has  a  title.  The  course, 
however,  must  be  different  in  a  case  in  which  the  object  of  the 
supplemental  bill  is  not  to  continue  the  suit  against  a  person 
in  whom  the  interest  of  an  original  party  has  become  vested, 
but  to  bring  before  the  court  an  entirely  new  party,  who  was 
either  interested  at  the  time  the  original  bill  was  filed  or  has 
become  so  under  a  new  title  not  derived  from  an  original 
party,  as  in  the  case  of  a  necessary  party  omitted  from  the 
original  bill,  or  a  new  party  coming  into  esse  after  the  original 
bill  was  filed,  and  who  is  required  to  be  brought  before  the 
court  by  supplemental  bill;  in  such  case  the  supplemental  bill 
is  in  fact  an  original  bill  as  against  the  new  defendant,  and 
must  state  enough  of  the  original  case  to  put  the  title  of  the 
plaintiff  to  relief  against  such  new  defendant  in  issue;  for,  as 
a  defendant  who  was  not  a  party  to  the  original  bill,  coming 
in  upon  a  new  title,  cannot  be  called  upon  to  answer  the  orig- 
inal bill,  there  is  no  other  method  by  which  the  plaintiff's  title 
to  maintain  the  suit  as  against  him  can  be  put  in  issue  than  by 
a  statement  of  it  in  the  supplemental  bill.  But  it  has  been 
held  that  it  is  sufficient  in  such  case  to  state  in  the  supple- 
mental bill  that  the  plaintiff  stated  the  facts  in  his  original  bill, 
instead  of  stating  them  in  positive  form  in  the  supplemental 
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bill.  The  propriety  of  introducing  a  restatement  of  the  case 
from  the  original  bill  into  the  supplemental  bill  must  depend 
upon  the  question  whether  the  object  of  the  supplemental  bill 
is  to  state  the  mere  fact  of  a  bill  having  been  filed,  or  to  put 
in  issue  any  of  the  facts  and  circumstances  stated  and  charged 
in  the  original  bill.  If  the  former  is  the  object,  the  mere 
statement  that  the  plaintiff  had  filed  a  bill  which  prayed  such 
and  such  relief  will  be  sufficient ;  if  the  latter  be  the  object  in 
view,  the  facts  intended  to  be  stated  may  be  set  out  in  the 
supplemental  bill  either  in  the  way  of  an  original  statement, 
or  as  a  restatement  of  the  facts*  in  the  original  bill  with  an 
averment  of  their  truth.  Where  a  supplemental  bill  is  filed, 
even  against  a  new  defendant,  it  is  not  necessary  to  state  in  it 
all  the  circumstances  of  the  case  at  large ;  all  that  is  requisite 
is  that  the  plaintiff  should,  in  his  supplemental  bill,  state  so 
much  of  the  case  as  shows  that  he  has  an  equity  against  such 
new  defendant. 

If  the  supplemental  bill  is  occasioned  by  an  event  subsequent 
to  the  filing  of  the  original  bill,  it  must  state  that  event  and 
the  consequent  alteration  of  parties  thereon,  and  it  must  pray 
that  the  defendants  may  appear  and  answer  to  the  charges  it 
contains ;  for,  if  the  supplemental  bill  is  not  for  a  discovery 
merely,  the  cause  must  be  heard  upon  the  supplemental  bill  at 
the  same  time  that  it  is  heard  upon  the  original  bill,  if  the 
original  bill  has  not  before  been  heard ;  and  if  the  cause  has 
been  before  heard,  it  must  be  further  heard  upon  the  supple- 
mental matter.  When  a  supplemental  bill  is  brought  for  any 
new  matter  which  has  arisen  since  the  filing  of  the  original  bill, 
or  for  any  matter  which  existed  at  the  time  the  original  bill 
was  filed,  but  was  for  any  cause  omitted  from  it,  the  defend- 
ants to  the  original  bill  ought  to  be  made  parties  to  the  sup- 
plemental bill. 

If  the  supplemental  bill  has  been  rendered  necessary  by  the 
alteration  or  acquisition  of  interest  happening  to  a  defendant, 
or  a  person  come  into  esse  who  is  necessary  to  be  made  a  de- 
fendant, the  supplemental  bill  may  be  exhibited  by  the  plaintiff 
in  the  original  suit  against  such  person  alone,  and  may  pray  a 
decree  upon  the  particular  supplemental  matter  alleged  against 
that  person  Only,  unless,  which  is  frequently  the  case,  the  inter- 
ests of  the  other  defendants  may  be  affected  by  that  decree,  in 
44 
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which  case  such  other  defendants  must  be  made  parties  defend- 
ant to  the  supplemental  bill. 

"Where  a  person  not  a  party  to  the  suit  acquires  the  interest 
of  one  who  is  a  party,  he  may  himself  file  a  supplemental  bill 
in  the  cause ;  and  in  such  case  he  must  make  all  the  other  par- 
ties to  the  original  bill,  whether  plaintiffs  or  defendants,  parties 
to  the  supplemental  bill ;  and  where  one  of  several  co-plaintiffs 
assigns  his  interest  to  a  stranger,  and  the  remaining  plaintiff 
files  a  supplemental  bill  against  the  assignee,  he  must  make  the 
defendants  to  the  original  bill  parties  to  the  supplemental  bill. 

A  new  party  representing  the  interest  of  a  former  party,  who 
comes  before  the  court  by  a  supplemental  bill,  whether  filed 
by  himself  or  the  plaintiff,  stands  exactly  in  the  same  plight 
and  condition  of  the  former  party,  is  bound  by  his  acts,  and 
may  be  subject  to  all  the  costs  of  the  proceeding  from  the 
beginning  of  the  suit;  a  purchaser  of  the  interest  of  a  party, 
pendente  lite,  on  filing  his  supplemental  bill,  comes  into  court 
pro  1)0710  et  mala,  and  is  liable  to  the  costs  of  the  pi'oceedings 
from  the  beginning  to  the  end  of  the  suit.  And  this  rule  applies 
to  the  assignees  of  a  bankrupt  who  are  brought  before  the  court 
on  supplemental  bill,  if  they  improperly  resist  the  pl^aintifl's 
demand. 

A  supplemental  bill  generally  calls  upon  the  defendant  to 
answer  the  supplemental  matter  only;  if,  however,  it  is  oc- 
casioned by  the  transmission  of  the  interest  of  a  defendant 
who  has  not  answered  the  original  bill,  and  it  is  necessary  to 
have  a  discovery  from  the  new  defendant  of  matters  in  the 
original  bill,  it  may  pray  that  the  defendant  may  answer  the 
original  bill ;  and  the  defendant  will  be  bound  to  answer  ac- 
cordingly. In  other  respects,  the  prayer  of  a  supplemental  bill 
must  be  adapted  to  the  objects  for  which  it  is  exhibited ;  but 
it  always  concludes  with  praying  the  process  of  the  court  in 
the  usual  form.  It  is  signed  by  counsel,  and  is  filed  in  the  same 
manner  as  an  original  bill.  A  subpoena  to  appear  and  answer 
a  supplemental  bill  is  in  the  same  form  as  a  subpoena  to  appear 
and  answer  an  original  bill,  except  that  it  specifies  the  nature 
of  the  bill  that  has  been  filed.'  Upon  filing  a  supplemental  bill, 
a  subpoena  is  not  required,  unless  new  parties  are  made.*  The 
equity  rules  direct  that  a  supplemental  bill,  or  an  original  bill 

1 3  Daniell  (1st  London  ed.),  175, 183.       2  Shaw  v.  Bill,  95  U.  S.  10. 
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in  the  nature  of  a  supplemental  bill,  shall  not  be  filed  except 
«pon  leave  of  the  court  obtained  upon  notice  to  the  other  par- 
ties to  the  suit,  and  fixes  the  time  when  the  defendants  shall 
file  their  answer;  and,  therefore,  no  subpoena  is  necessary 
sunless  the  bill  makes  new  parties.^ 

§  646.  Demurrers  to  supplemental  Ibills. —  A  supplemental 
bill  may  be  demurred  to  for  the  following  causes :  (1)  That  the 
.plaintiff  in  the  supplemental  bill  does  not  stand  in  privity  of 
ptitle  with  the  original  plaintiff.  (2)  That  the  supplemental  bill 
is  brought  upon  matter  arising  before  the  filing  of  the  original 
(bill,  and  while  the  suit  is  in  that  stage  of  proceeding  that  the 
bill  may  be  amended.  (3)  That  it  appears  from  the  face  of 
the  supplemental  bill  that  it  is  brought  upon  matter  arising 
•subsequent  to  the  time  of  filing  the  original  bill,  against  a  per- 
.son  who  claims  no  interest  arising  out  of  the  matters  in  litiga- 
■tion  in  the  former  bill.  (4)  That  the  new  matters  contained 
in  the  supplemental  bill  are  not  material  to  the  relief  sought 
under  the  original  bill.  (5)  That  the  purpose  for  which  the 
.supplemental  bill  is  brought  is  not  properly  supplemental  to 
the  matters  already  in  litigation,  but  that  the  bill  seeks  to  make 
a  new  and  different  case  from  the  original  bill  upon  new  mat- 
ters." 

§  647.  Pleas  to  supplemental  bills. —  Many  grounds  of  plea 
are  common  to  both  supplemental  and  original  bills ; '  and,  in 
addition,  the  defendant  may  plead  that  the  alleged  supplemental 
matter  did  in  fact  arise  before  the  original  bill  was  filed.''  , 

§  648.  Answers  to  supplemental  bills. —  An  equity  rule 
"directs  that,  if  leave  is  given  to  file  a  supplemental  bill,  the 
•defendant  shall  demur,  plead  or  answer  thereto  on  the  next 
;succeeding  rale-day  after  the  supplemental  bill  is  filed  in  the 
clerk's  office,  unless  some  other  time  shall  be  assigned  by  a 
judge  of  the  court.'  And  if  the  defendant  neither  demurs  nor 
pleads  he  must  answer;  and  replication  must  be  filed  and  the 
^supplemental  cause  put  at  issue.* 

1  Equity  Rule  57.  ■•  Blewitt  v.  Thomas,  3  Ves.  Jr.  669-; 

2Redesdale  (6th  Am.  ed.),  236;  2    Beames'  Pleas  in  Eq.  337,  338;  3  Dan- 
.Daniell,  65;  3  Daniell,  186, 187.  iell,  184. 

3  3  Daniell,  184  '  Equity  Rule  57. 

«  3  Daniell,  184. 
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(J)  Bills  of  Eevivoe,  Oeiginal  Bills  in  the  IN'atdee  of  Bills 
OF  Betivoe,  and  Bills  of  Kevitoe  and  Supplement. 

§  649.  ReTivor  derived  from  the  civil  lavr.— The  process  of 
revivor  is  derived  from  the  civil  law.  "  If  a  party  died  pending 
the  suit,  by  the  civil  and  canon  law  they  had  a  citatio  ad  reassu- 
mendam  causam.  But  then  it  must  appear  to  the  judge  by  the 
proof  that  the  party  was  dead;  for  it  was  not  enough  for  the 
judge  to  know  it  in  his  private  capacity,  but  it  was  necessary 
that  it  should  be  proved  judicially  to  him.  But  the  process  lay 
only  against  the  heir  of  the  defendant,  and  for  the  heir  of  the 
plaintiff,  and  so  from  heir  to  heir,  usque  ad  conclusionetn  in 
causa,  and,  even,  after  sentence,  to  have  execution  of  the  sen- 
tence pronounced.  Analogous  to  this  in  the  court  of  chancery  is 
the  bill  of  revivor ;  and  the  subpoena  ad  revivendum  is  the  same  as 
the  citatio  ad  reasswmendam  causami.  And  this  subpoena  is  only 
for  the  heir,  executor,  or  administrator,  who  came  in  in  privity, 
as  they  call  it ;  that  is,  in  immediate  representation  to  the  party 
litigant  deceased ;  for  a  devisee  or  assignee  of  any  plaintiff  can- 
not have  subpoena  ad  revivendum  after  the  decease  of  such 
plaintiff;  and  this  is  for  two  reasons:  First,  because  they  looked 
upon  a  suit  to  be  a  chose  in  action  which  was  not  assignable 
over  for  fear  of  maintenance.  But  this  reason  has  been  long 
since  obsolete  in  the  court  of  chancery,  where  they  allow  the 
assignment  of  such  interest.  But  the  second  and  better  reason 
is,  because,  where  the  party  devises  or  assigns  his  interest  and 
dies,  if  the  devisee  or  assignee  were  to  bring  his  bill  of  revivor 
against  the  defendant,  the  heir  or  executor  would  be  preter- 
mitted who  might  have  a  right  to  contest  such  disposition,  and 
therefore  he  must  bring  his  original  bill,  and  make  the  heir  or 
executor  a  party."  ^ 

§  650.  Revivor  in  federal  equity  —  Equity  rule  56. —  The 

distinction  in  the  Eoman  law  and  the  English  law,  as  to  the 
process  of  revivor,  between  oases  of  testacy  and  cases  of  in- 
testacy, is  preserved  in  suits  in  equity  in  the  courts  of  the  United 
States;  the  rules  and  principles  of  the  English  chancery,  de- 
fining and  regulating  the  application  and  use  of  simple  bills  of 
revivor,  original  bills  in  the  nature  of  bills  of  revivor,  and  bills 

iFor.  Eom.  169,  170. 
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of  revivor  and  supplement,  respectively,  have  been  adopted, 
without  material  change,  as  an  existing  system  by  the  courts 
of  the  United  States,  and  constitute  a  part  of  their  federal 
equity  procedure.  United  States  equity  rule  56,  which  is  the 
only  equity  rule  ever  formally  promulgated  by  the  supreme 
court  on  this  subject,  is  as  follows : 

"  Whenever  a  suit  in  equity  shall  become  abated  by  the  death 
of  either  party,  or  by  any  other  event,  the  same  may  be  re- 
vived by  a  bill  of  revivor,  or  a  bill  in  the  nature  of  a  bill  of 
revivor,  as  the  circumstances  of  the  case  may  require,  filed  by 
the  proper  parties  entitled  to  revive  the  same,  which  bill  may 
be  filed  in  the  clerk's  office  at  any  time ;  and,  upon  suggestion 
of  the  facts,  the  proper  process  of  subpoena  shall,  as  of  course, 
be  issued  by  the  clerk,  requiring  the  proper  representatives  of 
the  other  party  to  appear  and  show  cause,  if  any  they  have, 
whj'^  the  cause  shouM  not  be  revived.  And  if  no  cause  shall  be 
shown  at  the  next  rule-day  which  shall  occur  after  fourteen 
days  from  the  time  of  the  service  of  the  same  process,  the  suit 
shall  stand  revived,  as  of  course."  This  rule,  it  will  be  noted, 
does  not  undertake  to  point  out  the  class  of  cases  in  which, 
either  a  simple  bill  of  revivor,  or  an  original  bill  in  the  nature 
of  a  bill  of  revivor,  shall  be  filed  as  the  appropriate  remedy, 
but  leaves  that  to  be  determined  in  every  instance  "  as  the  cir- 
cumstances of  the  case  may  require ; "  and  the  requirements  of 
each  case  must  be  determined  by  reference  to  the  established 
law  of  procedure.' 

§  651.  (1)  Bills  of  revivor;  (2)  Original  bills  in  the  nat- 
ure of  bills  of  revivor;  (3)  Billsof  revivor  and  supplement — 
Distinction  and  functions. —  The  law  in  relation  to  revivor  in 
the  English  chancery  and  in  the  circuit  courts  of  the  United 
States  has  been  definitely  settled  for  more  than  a  century.  The 
Forum  Homanum,  which  contains  a  concise  and  classic  state- 
ment of  the  elementary  principles  of  that  branch  of  the  chan- 
cery law,  was  published  in  1728,  and  a  second  edition  in  1756. 
In  1780  Lord  Eedesdale  published  his  "  Treatise  on  the  Plead- 
ings in  Suits  in  the  Court  of  Chancery  by  English  Bill,"  in 
which  he  carefully  formulated  and  stated  the  whole  doctrine 
of  the  law  of  revivor,  and  the  various  rules  of  procedure  in  re- 

1  Slack  V.  Walcott,  3  Mason,  508,  Fed.  Cas.  12,933. 
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lation  to  it  in  suits  in  chancery;  there  has  been  no  material 
modification  of  them  since  he  formulated  them;  and  his.  ^vork 
has  been  made  the  basis  of  all  that  has  been  subsequently 
written  upon  the  subject.^  In  March,  1822,  the  supreme  court 
of  the  United  States,  acting  under  authority  of  an  act  of  con- 
gress, promulgated  an  equity  rule,  expressly  adopting,  as  the 
equity  procedure  of  the  circuit  courts  of  the  United  States,  the 
English  chancery  procedure.^  In  a  case  decided  in  the  circuit 
court  for  the  district  of  Ehode  Island,  in  1825,  involving  the  law 
and  procedure  of  revivor,  Story,  circuit  justice,  delivered  an  elab- 
orate opinion,  reviewing  the  English  authorities,  in  which  he 
said :  "  The  question  in  this  case  is  whether,  under  all  the  circum- 
stances, the  devisee  is  entitled  to  revive  this  suit  by  a  simple 
bill  of  revivor  in  this  court.  I  say,  in  this  court,  because  it 
seems  admitted  in  the  reply,  that  in  the  chancery  of  England 
a  devisee  is  not  entitled  to  a  bill  of  revivor.  If,  indeed,  this 
were  controverted,  the  authorities  are  so  numerous  and  uni- 
form that  the  point  must  be  considered  by  this  court  as  settled, 
if  any  point  can  ever  be  deemed  settled  by  constant  practice  or 
adjudication.  ...  It  is  more  important  to  examine  the 
cases  in  which  a  bill  of  revivor  will  lie,  and  to  ascertain  what 
are  the  reasons  upon  which  a  devisee  is  held  not  entitled  to  re- 
vive. The  general  rule  is,  that  no  person  can  revive  a  suit 
abated  by  the  death  of  a  party,  unless  he  is  in  privity  with  the 
deceased.  But  it-  is  not  sufficient  that  he  may,  in  a  legal  sense, 
be  a  privy  in  estate;  he  must  be  a  privy  in  representation. 
Lord  Coke  says  there  are  four  sorts  of  privies,  viz. :  privies  in 
estate,  as  donor  and  donee,  lessor  and  lessee ;  privies  in  bloody 
as  heir  and  ancestor ;  privies  in  representation,  as  executors  and 
administrators ;  and  privies  in  tenure,  as  lord  and  tenant ;  which 
are  all  reducible  to  two  heads :  privies  in  law,  and  privies  in 
deed.  Now  the  right  to  revive  is  not  applicable  to  all  these 
sorts  of  privies ;  but  by  the  authorities  is  expressly  confined  to 
persons  who  are  in  privity  by  representation,  such  as  heirs  in 
relation  to  the  real  estate,  and  executors  and  administrators  in 
relation  to  the  personalty.    ...    It  has  been  often  determined 

lEedesdale  (6th  Am.  ed.^,  66-97;  2  Equity  Rule  33,  adopted  March, 

Cooper's  Eq.  PI.  61-84:  1  Smith's  Ch.  1833;  Story  v.  Livingston,  13  Pet.  359; 

Pr.    511-538;    3     Daniell,     197-333;  ante,  §§  13-16. 
Story's  Eq.  PL,  sees.  354^386. 
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that  purchasers,  assignees,  devisees  and,  other  persons  coming 
in  privity  of  estate,  but  not  of  representation,  are  not  compe- 
tent to  bring  a  bill  of  revivor.  But  in  such  cases  they  are  not 
without  remedy  to  obtain  the  benefit  of  the  former  proceed- 
ings; for,  by  an  original  bill  in  the  nature  of  a  bill  of  revivor, 
they  may  draw  to  themselves  the  advantages  of  the  former 
suit,  in  whatever  stage  it  may  be  at  the  time  of  the  abatement ; 
and  if  that  happens  before  a  decree,  they  may  carry  on  the  suit 
to  a  final  decision.  It  has  been  intimated  in  the  argument  at 
the  bar  that  such  an  original  bill  lies  only  where  there  has  been 
a  decree ;  but  this  is  founded  in  a  mistake.  That  it  lies  in  all 
stages  of  the  proceedings  is  clea^y  laid  down  by  Lord  Eedes- 
dale,  in  his  excellent  treatise  on  pleadings  in  chancery.  In 
short,  privies  in  estate  by  deed  are  entitled  to  the  same  benefit 
of  the  proceedings  upon  an  original  bill  in  the  nature  of  a  bill 
of  revivor,  as  privies  in  law  are  upon  a  bill  of  revivor.  The 
argument  then  addressed  to  the  court  upon  the  insufficiency  of 
the  reason  assigned  in  the  books  for  confining  bills  of  revivor 
to  heirs  and  representatives,  viz.,  that  they  are  in  privity  of 
title,  does  not  meet  the  whole  difficulty.  The  rule  does  not 
affect  to  give  the  right  upon  mere  privity  of  title,  but  upon 
privity  of  title  derived  by  act  of  law,  in  contradistinction  to 
that  from  the  act  of  the  party.  Whether  the  distinction  was 
originally  founded  in  good  sense  or  not,  it  is  now  too  late  to  in- 
quire. It  will  be  sufficient  for  the  court  that  it  is  established, 
if  its  applicability  to  our  jurisprudence  and  practice  is  not  over- 
come by  some  controlling  propriety.  But  it  does  not  seem  at 
all  difficult  to  comprehend  the  origin  and  principle  of  the  rule. 
"When  a  party  plaintiff  dies,  whose  interest  is  transmitted  to 
some  other  person,  if  the  title  be  that  of  mere  representation 
in  law,  there  is  no  change  in  the  title  itself,  arid  the  only  ques- 
tion that  arises  is,  who  is  the  person  entitled  to  take  as  repre- 
sentative; that  is,  in  respect  to  real  estate,  who  is  the  heir;  and 
in  respect  to  personal  estate,  who  is  the  executor  or  adminis- 
trator. When  this  fact  is  ascertained,  the  person  succeeds  by 
operation  of  law  to  the  whole  title  of  the  deceased.  A  bill  of 
revivor  in  such  case  merely  substitutes  the  representative  in 
lieu  of  the  deceased,  and  states  no  fact  as  to  title,  except  that 
of  transmission  by  operation  of  law.  The  title  of  representa- 
tion or  heirship,  at  least  in  a  court  of  chancery,  is  not  dispu- 
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table ;  but  the  person  in  whom  it  is  vested  is  alone  to  be  ascer- 
tained. But  when  a  party  plaintiff  claims  a  title  by  purchase 
or  devise,  he  introduces  a  new  title  not  previously  in  the  case, 
and  which  is  controvertible,  not  merely  by  the  defendants  in 
the  bill,  but  also  by  the  heirs  at  law.  As  to  these  parties,  the 
suit  is  an  original  one ;  it  does  not  merely  revive  the  old  suit, 
but  it  states  new  supplementary  matter,  calling  for  an  answer. 
So  far  then  as  it  states  such  matters,  it  is  an  original  bill ;  and  so 
far  as  it  seeks  to  revive  upon  that  matter,  it  is  in  the  nature  of 
a  bill  of  revivor.  The  practice  conforms  to  this  view  of  the  doc- 
trine." '  By  equity  rule  promulgated  1842,  the  supreme  court 
again  adopted  the  then  present  practice  of  the  English  chancery, 
as  the  procedure  in  the  circuit  courts;  ^  so  that,  for  eighty  years 
at  least,  bills  of  revivor,  original  bills  in  the  nature  of  bills  of 
revivor,  and  bills  of  revivor  and  supplement,  and  the  rules  re- 
lating to  them,  respectively,  as  stated  by  Lord  Eedesdale,  have 
constituted  a  part  of  the  federal  equity  procedure,  without 
material  change  or  modification;'  and  it  is  conceived  that  any 
attempt  to  restate  the  doctrine  would  be  a  needless  task,  and 
therefore  its  leading  features  will  be  here  stated  in  the  language 
of  the  old  books.  1.  A  simple  hill  of  revimor.  ""Whenever  a 
suit  abates  by  death,  and  the  interest  of  the  person  whose  death 
has  caused  the  abatement  is  transmitted  to  that  representative 
which  the  law  gives  or  ascertains,  as  an  heir  at  law,  executor 
or  administrator,  so  that  the  title  cannot  be  disputed,  at  least 
in  the  court  of  chancery,  but  the  person  in  whom  the  title  is 
vested  is  alone  to  be  ascertained,  the  suit  may  be  continued  by 
bill  of  revivor  merely.  If  a  suit  abates  by  marriage  of  a  female 
plaintiff,  and  no  act  is  done  to  affect  the  rights  of  the  property 
but  the  marriage,  no  title  can  be  disputed ;  the  person  of  the 
husband  is  the  sole  fact  to  be  ascertained,  and  therefore  the 
suit  may  be  continued  in  this  case  likewise  by  bill  of  revivor 
merely."  2.  An  original  hill  in  the  nature  of  a  hill  of  revivor. 
"  If  the  death  of  a  party,  whose  interest  is  not  determined  by 
his  death,  is  attended  with  such  a  transmission  of  his  interest 
that  the  title  to  it,  as  well  as  the  person  entitled,  may  be  liti- 
gated in  the  court  of  chancery,  as  in  the  case  of  a  devise  of  a 
real  estate,  the  suit  is  not  permitted  to  be  continued  by  a  bill 

1  Slack  V.  Waloott,  3  Mason,  508,        2  Equity  Rule  90. 
Fed.  Cas.  13,933.  3  Equity  Eules  56,  57,  58. 
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of  revivor.     An  original  bill,  upon  which  the  title  may  be  liti- 
gated, must  be  filed;  and  this  bill  will  have  so  far  the  effect  of 
a  bill  of  revivor,  that,  if  the  title  of  the  representative  substi- 
tuted by  the  act  of  the  deceased  party  is  established,  the  same 
benefit  may  be  had  of  the  proceedings  upon  the  former  bill  as 
if  the  suit  had  been  continued  by  a  bill  of  revivor."     "And 
hence  a  devisee  or  alienee  cannot  bring  a  bill  of  revivor  for 
want  of  privity ;  and  the  reason  is,  that  the  heir  or  executor 
may  have  a  right  to  contest  such  disposition,  and  therefore  he 
must  bring  his  original  bill,  and  make  the  heir  or  executor  a 
party."    3.  The  distinction  'between  a  bill  of  revivor,  and  an  orig- 
inal hill  in  the  nature  of  a  bill  of  revivor.     "The  distinction  be- 
tween bills  of  revivor,  and  bills  in  the  nature  of  bills  of  revivor, 
seem  to  be,  that  the  former  in  case  of  death  are  founded  upon 
privity  of  blood  and  representation  by  operation  of  law ;  the 
latter  in  privity  of  estate  or  title  by  the  act  of  the  party.     In 
the  former  case  nothing  can  be  contested  except  whether  the 
party  be  heir  or  personal  representative;  in  the  latter,  the  nat- 
ure and  Operation  of  the  whole  act  by  which  the  privity  of 
estate  or  title  is  created  is  open  to  controversy:  thus,  for  ex- 
ample, the  heir  may  be  made  a  party  by  bill  of  revivor,  for  his 
title  is  by  mere  operation  of  law ;  but  the  devisee  must  come  in 
by  a  bill  in  the  nature  of  a  bill  of  revivor;  for  he  comes  in  as  a 
purchaser  under  the  testator,  in  privity  of  estate  or  title  which 
may  be  disputed."    4.  Bills  of  rercfivor  a/nd  supplement.     "If  a 
suit  becomes  abated,  and  by  any  act  besides  the  event  by  which 
the  abatemejit  happens,  the  rights  of  the  parties  are  affected, 
as  by  a  settlement  or  devise  undier  certain  circumstances,  though 
a  bill  of  revivor  may  merely  continue  the  suit  so  as  to  enable 
the  parties  to  prosecute  it,  yet,  to  bring  before  the  court  the 
whole  matter  necessary  for  its  consideration,  the  parties  must, 
by  supplemental  bill,  added  to  and  made  part  of  the  bill  of  re- 
vivor, show  the  settlement  or  devise  or  other  act  by  which 
their  rights  are  affected ;  and,  in  the  same  manner,  if  any  other 
event  which  occasions  an  abatement  is  accompanied  or  followed 
by  any  matter  necessary  to  be  stated  to  the  court,  either  to 
show  the. right  or  to  obtain  the  full  benefit  of  the  suit,  beyond 
what  is  merely  necessary  to  show  by  or  against  whom  the 
eause  is  to  be  revived,  that  matter  must  be  set  forth  by  way  of 
supplemental  bill  added  to  the  bill  of  revivor.    A  bill  of  re- 
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vivor  and  supplement  is  merely  a  compound  of  these  two  species 
of  bills,  and  must  be  framed  and  proceeded  upon  in  the  same 
manner.  They  are  each  liable  to  the  same  description  of  de- 
fenses as  the  bills,  if  separate,  would  be  liable  to ;  and  in  all 
cases  where  there  is  a  bill  of  revivor  and  supplement,  the  case 
must  be  set  down  for  hearing  against  all  the  parties,  although 
the  bill  is  only  a  bill  of  revivor  against  one,  and  an  order  to 
revive  has  been  obtained."  ^ 

§  653.  Same  —  Frame  of  such  bills  —  Parties  —  Defenses. 

It  is  said  in  all  the  books  that  a  bill  of  revivor  "  must  state  the 
original  bill  and  the  several  proceedings  thereon."  But  it  is 
not  meant  by  this  that  the  new  bill  should  set  forth  in  hcsc 
verba  any  part  of  the  record  in  the  original  cause,  nor  even 
state  the  substance  of  any  part  thereof,  unless  the  special  cir- 
cumstances of  the  case  require  it;  all  that  is  meant  is,  that  the 
new  bill  should  aver  that  the  original  bill  was,  in  fact,  filed  in 
the  court,  its  prayer,  the  date  of  filing,  the  parties  plaintiff 
and  defendant,  and  the  several  steps  that  have  been  had  and 
taken  in  the  cause.  The  following,  it  is  laid  down,  is  a  suffi- 
cient statement  of  the  record  in  the  original  cause,  viz. :  "  That 
your  orator,  in  or  about  such  a  time,  exhibited  his  original  bill 
of  complaint  in  this  honorable  court  to  be  relieved  touching 
certain  matters  and  things  therein  contained,  as  by  the  said 
bill  duly  filed  and  remaining  of  record  in  this  honorable  court 
appears  (and  carry  it  no  further) ;  that  the  defendant,  such  a 
day,  put  in  his  answer,  as  by  the  said  answer  remaining  of 
record  appears.  That  witnesses  being  examined,  publication 
passed,  and  the  cause  being  at  issue,  came  on  to  be  heard  such 
a  day,  when  it  was  ordered  and  decreed  so  and  so."  Where  a 
decree  has  been  entered,  the  substance  of  what  was  decreed 
should  be  averred.^  An  equity  rule  declares  that  "  it  shall  not 
be  necessary  in  any  bill  of  revivor  or  any  supplemental  bill  to 

1  Redesdale  (6th  Am.  ed.),  83-97;  3  rison  v.  Ridley,  Comyn,  589;  Peer 

Daniell,  197-233;  Backhouse  v.  Mid-  v.  Cookerow,  14  N.  J.  Eq.  361;  Doug- 

dleton,  1  Cas.  in  Ch.  174;  1  Equity  lass  v.  Sherman,  3  Paige    Ch.  358; 

Cas.  Abr.  2;  Merriwether  v.  Mellish,  Slack  v.  "Walcott,  3  Mason,  508,  Fed. 

13Ves.l61;  Huet  v.  Lord  Say  &  Seal,  Cas.   13,933;    Greenleaf  v.  Queen,  1 

Sel.  Cas.  in  Ch.  53;  Ryland  v.  Creen,  Pet.  138. 

4  Bro.  P.  C.  384;   Russell's  Heirs  v.        2  8  Daniell,  213,  314;  For.  Rom.  204, 

Craig's  Devisees,  3  Bibb,  377;  Har-  305,  306. 
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set  forth  any  of  the  statements  in  the  original  suit,  unless  the 
special  circumstaaoes  of  the  case  may  require  it."  ^  This  rule  is 
a  literal  copy  of  the  forty-ninth  of  the  English  orders  of  1841, 
and  is  declaratory  of  the  previously  existing  law.^  The  rules 
in  relation  to  the  frame  of  these  bills,  the  proper  and  neces- 
sary parties,  and  the  defenses  to  them,  are  as  follows,  viz. : 
1.  Bills  of  revivor.  "  A  bill  of  revivor  must  state  the  original 
bill  and  the  several  proceedings  thereon,  and  the  abatement; 
it  must  show  a  title  to  revive,  and  charge  that  the  cause  ought 
to  be  revived,  and  stand  in  the  same  condition  with  respect  to 
the  parties  in  the  bill  of  revivor  as  it  was  in  with  respect  to 
the  parties  to  the  original  bill  af  the  time  the  abatement  hap- 
pened; and  it  must  pray  that  the  suit  may  be  revived  accord- 
ingly. It  may  be  likewise  necessary  to  pray  that  the  defend- 
ant may  answer  the  bill  of  revivor,  as  in  the  case  of  a  requisite 
admission  of  assets  by  the  representative  of  a  deceased  party. 
In  this  case,  if  the  defendant  does  admit  assets,  the  cause  may 
proceed  against  him  upon  an  order  of  revivor  merely;  but  if 
he  does  not  make  that  admission,  the  cause  must  be  heard  for 
the  purpose  of  obtaining  the  necessary  accounts  of  the  estate 
of  the  deceased  party  to  answer  the  demands  made  against  it 
in  the  suit;  and  the  prayer  of  the  bill,  therefore,  in  such  case 
usually  is,  not  only  that  the  suit  may  be  revived,  but  also  that, 
•in  case  the  defendant  shall  not  admit  assets  to  answer  the  pur- 
poses of  the  suit,  those  accounts  may  be  taken,  and  so  far  the 
bill  is  in  the  nature  of  an  original  bill.  If  a  defendant  to  an 
original  bill  dies  before  putting  in  an  answer,  or  after  an  an- 
swer to  which  exceptions  have  been  taken,  or  after  an  amend- 
ment of  the  bill  to  which  no  answer  has  been  given,  the  bill  of 
revivor,  though  requiring  in  itself  no  answer,  must  pray  that 
the  person  against  whom  it  seeks  to  revive  the  suit  may  answer 
the  original  bill,  or  so  much  of  it  as  the  exceptions  taken  to 
the  answer  of  the  former  defendant  extend  to,  or  the  amend- 
ment remaining  unanswered."  "  If  the  bill  seeks  merely  to 
revive  the  suit,  it  prays  simply  for  a  subpoena  to  revive;  if  it 
requires  an  answer,  as  in  the  case  of  a  bill  against  an  executor 
requiring  him  to  admit  assets,  it  should  pray  a  subpoena  to  re- 
vive and  answer.    .    .    .    The  form  of  a  subpoena  upon  a  bill 

J  Equity  Rule  58.  "  3  Daniell,  213, 214 
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of  revivor  is  the  same  as  that  issued  upon  an  original  bill,  ex- 
cept it  states  the  nature  of  the  bill  to  vrhich  the  defendant  is 
required  to  appear."  A  bill  of  revivor  must  be  signed  by  coun- 
sel.i  "When  the  abatement  of  a  suit  is  caused  by  the  death  of 
a  sole  defendant,  or  by  the  death  of  one  of  several  defendants, 
and  the  suit  is  revived  by  the  plaintiff  in  the  original  bill,  it  is 
only  necessary  in  a  simple  bill  of  revivor  to  bring  the  repre- 
sentative of  the  deceased  defendant  before  the  court  without 
making  the  surviving  parties  defendants  to  such  bill.  "  If  the 
abatement  has  been  caused  by  the  death  or  marriage  of  a  sole 
plaintiff,  and  the  suit  is  to  be  continued  by  the  representatives 
of  the  original  plaintiff,  or  by  the  husband  and  wife,  all  the 
defendants  to  the  original  bill  must  be  parties  to  the  bill  of  re- 
vivor ;  and  so  they  must  if  the  abatement  has  been  caused  by 
the  death  or  marriage  of  one  of  several  plaintiffs,  and  the  suit 
is  continued  by  the  surviving  plaintiffs  and  the  representatives 
of  the  deceased  plaintiff,  or  by  the  husband  and  Avife  in  con- 
junction with  other  plaintiffs.  If  the  suit  is  continued,  either 
by  the  surviving  plaintiffs  alone,  or  by  the  representatives  of 
the  deceased  plaintiffs  alone,  the  representatives  of  the  de- 
ceased plaintiffs  in  the  one  case,  or  the  surviving  plaintiffs  in 
the  other,  must  be  made  defendants  to  the  bill  of  revivor,  in 
conjunction  with  the  original  defendants.  ...  .  Where  a 
bill  of  revivor  is  filed  after  decree,  all  persons  interested  in 
carrying  the  decree  into  execution  must  be  made  parties  to  the 
bin  of  revivor.  The  bill,  however,  will  not  be  demurrable  for 
want  of  a  party  who  was  not  before  the  court  at  the  time  of 
the  abatement,  although  the  suit  may  have  been  imperfect  for 
want  of  such  party,  for  it  is  not  the  oifice  of  a  bill  of  revivor 
to  correct  such  imperfections."  ^  The  defendant  is  not  bound 
to  answer  a  bill  of  revivor,'  except  in  a  special  case,  as  where 
he  is  called  on  to  make  an  admission  of  assets,  in  which  case 
it  is  his  duty  to  answer  and  give  the  discovery,  and  if  he  does 
not,  his  appearance  and  answer  may  be  enforced  by  the  process 
of  contempt,  in  the  usual  way.*  The  defendants,  however, 
have  the  right  "  to  appear  and  show  cause,  if  any  they  can, 

lEedesdale  (6th  Ana.  ed.),  91,  92;    Pr.  530;  Farmers' Loan  &  Trust  Co.  v. 
3  Daniell,  313,  214,  215.  Seymour,  9  Paige  Ch.  588-543. 

2  3  Daniell,  310,  311;  1  Smith's  Ch.       s  For.  Rom.  170;  3  Daniell,  216. 

43  Daniell,  216. 
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why  the  cause  should  not  be  revived,"'  and  this  they  may  do 
either  by  (1)  demurrer,  or  (2)  plea,  or  (3)  answer,  as  the  exigen^ 
cies  of  the  case,  under  the  general  rules  of  equity  pleading,  may 
require;^  but  if  they  show  no  cause,  the  suit  shall  stand  re- 
vived of  course,  and  the  order  of  revivtor  may  be  so  entered.' 
2.  Original  bills  in  the  nature  of  dills  of  revivor.  An  original 
bill  in  the  nature  of  a  bill  of  revivor  "  must  state  the  original 
bill  and  the  several  proceedings  thereon,  and  the  abatement," 
in  the  same  manner  that  they  are  required  to  be  stated  in  the 
simple  bill  of  revivor,  as  above  explained ;  and  it  must  aver  the 
manner  a^id  means  by  which  th^interest  of  the  deceased  party 
in  the  subject-matter  of  the  litigation  has  been  transmitted  to 
and  vested  in  the  plaintiff  in  the  new  bill;  and  it  must  also 
aver  the  validity  of  the  transmission,  and  the  rights  which  have 
accrued  thereunder;  and  where  it  is  filed  by  a  devisee,  it  must 
allege  the  due  and  lawful  execution  of  the  will  and  its  probate 
and  record  according  to  the  law  of  the  place ;  and  it  should 
pray  that  the  suit  may  be  revived,  and  that  the  plaintiffs  therein 
should  have  the  benefit  of  the  former  proceedings  in  the  cause.* 
In  addition  to  the  parties  required  to  be  made  to  a  simple  bill 
of  revivor,  when  an  original  bill  in  the  nature  of  a  bill  of  re- 
vivor is  filed  by  a  devisee,  he  must  make  the  representative?  of 
the  deceased,  the  heir-at-law,  and  the  executor  or  administrator, 
parties  defendant  to  the  new  bill,  in  order  that  they  may  liti- 
gate his  title.'  Bills  of  this  description  may  be  defended  by 
demurrer,  plea  or  answer,  in  like  manner  and  upon  the  same 
grounds  that  such  defenses  are  interposed  to  original  bills,  and 
simple  bills  of  revivor,  of  whose  nature  they  partake;  "the 
practice 'as  to  demurring,  pleading,  and  answering  them,  is  the 
same  in  all  respects  as  the  practice  upon  original  bills."*  3.  Bill 
of  revivor  and  supplement.  "  A  bill  of  revivor  and  supplement 
is  merely  a  compound  of  those  two  species  of  bills,  and  in  its 
separate  parts  must  be  framed  and  proceeded  upon  in  the  same 

1  Equity  Rule  56.  *  3  Daniell,  330:  Slack  v.  Walcott, 

2  Slack  V.  Walcott,  3  Mason,  508,    3  Mason,  508,  Fed.  Cas.  12,933. 

Fed.  Cas.  13,933:  ante,  §  301;  Mer-  ^B\a.dk  v.  "Walcott,  3  Mason,  508, 

rywether  v.  Mellish,  13  Ves.  161,  163.  Fed.  Cas.  13,033;  Redesdale  (6th  Am. 

3  Equity  Rule,  56;  Redesdale,  92,  ed.),  85;  3  Daniell,  338,  339,  330. 
93,  94.  «  3  Daniell,  330,  331. 
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manner." '    And  "  they  are  each  liable  to  the  same  description 
of  defense  as  the  bills,  if  separate,  would  be  liable  to."  ^ 

§  653.  The  order  of  revivor. —  In  the  English  chancery, 
upon  a  simple  bill  of  revivor,  if  the  defendant  made  default, 
the  suit  was  revived  without  answer  by  ah  order  made  upon 
motion  as  a  matter  of  course ; '  but  upon  an  original  bill  in  the 
nature  of  a  bill  of  revivor,  the  cause  was  regularly  set  down  for 
hearing,  as  in  the  case  of  an  original  bill,  and  a  revivor  was  ob- 
tained upon  a  decree  pronounced  by  the  court  after  a  hearing.* 
In  the  United  States  courts,  however,  the  distinction  in  this  re- 
gard is,  by  equity  rule,  abolished,  and  upon  default  of  the  defend- 
ant, either  upon  a  simple  bill  of  revivor,  or  upon  an  original  bill 
in  the  nature  of  a  bill  of  revivor,  an  order  of  revivor  is  entered 
as  of  course  upon  motion.'  But,  even  in  ease  of  default,  the 
cause  is  not  revived  unless  an  order  of  revivor  is,  upon  motion, 
duly  made  and  entered  upon  the  order-book  in  the  clerk's 
office.'  If  the  defendant  shows  cause  against  the  revivor,  the 
issue  thus  raised,  whether  it  be  an  issue  of  law  or  fact,  must 
be  heard  and  passed  upon  by  the  court  or  a  judge  thereof,  at 
rules  or  at  chambers,  and  the  order  of  revivor,  if  made  in  va- 
cation, should  be  entered  in  the  order-book  in  the  clerk's  office.'' 
The  order  to  revive,  either  upon  a  simple  bill  of  revivor,  or 
upon  an  original  bill  in  the  nature  of  a  bill  of  revivor,  is  an 
interlocutory  order,  and  the  obtaining  of  it  should  not  be  post- 
poned till  the  final  hearing ;  no  step  should  be  taken  in  the 
cause  until  it  is  revived  by  order  duly  entered.'  A  suit  which 
has  "  become  entirely  abated  may  be  revived  as  to  a  part  only 
of  the  matter  in  litigation,  or  as  to  part  by  one  bill  and  as  to 
the  other  part  by  another.  Thus,  if  the  rights  of  a  plaintiff  in 
a  suit  upon  his  death  become  vested,  part  in  his  real  and  part 
in  his  personal  representatives,  the  real  representative  may  re- 
vive the  suit  so  far  as  concerns  his  title,  and  the  personal  so 
far  as  his  demand  extends." '    But  it  cannot  be  revived  as  to 

iRedesdale(6thAm.ed.),97;3Dan-  SAtterberry  v.   Gill,  3  Flip.   339, 

iell,  332.  Fed.  Cas.  638. 

2  3  Daniell,  233.  7  Equity  Rules  1,  3,  3,  4,  5,  6;  U.  S. 

3  Redesdale  (6th  Am.  ed.),  93,  93.  R.  S.,  sec.  918. 

*  3  Daniell,  230,  331.  83  Daniell,  217. 

« Equity  Rule  56.  'Redesdale  (6th  Am.  ed.),  95;    3 

Daniell.  313. 
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a. part  of  the  proceedings  only;  the  revivor  cannot  be  made  to 
operate  from  a  particular  period  of  the  cause  only ;  "  the  whole 
proceedings,  bill  and  orders  made  in  the  cause  must  stand  re- 
vived, for  a  revivor  is  but  a  continuance  of  the  same  suit,  and 
it  cannot  be  a  continuation  of  the  same  unless  it  proceed  where 
the  other  left  off.^  Proceedings  in  cross-causes  are  not  revived 
without  a  bill  of  revivor  in  each,  because  each  plaintiff  is  mas- 
ter of  his  own  cause;  and,  therefore,  if  the  plaintiff  revive 
against  the  heir  of  the  defendant,  that  does  not  make  it  neces- 
sary that  the  heir  of  the  defendant  should  revive  the  cross- 
cause  against  the  plaintiff  unless<4ie  pleases."  * 

§  654.  The  right  of  plaintiff  and  his  representatives  to 
revive. —  It  is  a  general  rule  that  whenever  a  suit  becomes 
abated  from  any  cause  whatever,  the  plaintiff  or  plaintiffs,  or 
his  or  their  representatives,  have  a  right  to  revive  it ;  and  they 
are  the  only  persons  who  have  a  right  to  revive  when  the 
abatement  takes  place  before  a  decree  in  the  cause.  If  the 
abatement  is  caused  by  the  death  of  one  of  several  plaintiffs, 
it  may  be  revived  by  the  representative  of  the  deceased  plaintiff, 
either  in  conjunction  with  or  separately  frbm  the  surviving 
plaintiffs,  who  must,  however,  be  parties;  in  such  case,  one  of 
the  surviving  plaintiffs  may  revive  alone,  but  he  must  make 
the  other  surviving  plaintiffs,  and  the  representatives  of  the  de- 
ceased plaintiff,  parties  defendant  to  the  bill  of  revivor.  When 
an  executor  or  administrator  brings  a  suit  in  his  representative 
capacity  and  dies,  the  bill  of  revivor  must  be  filed,  not  by  his 
representative,  but  by  his  successor  in  the  trust,  the  adminis- 
trator de  lonis  non?  When  the  abatement  is  caused  by  the 
marriage  of  a  female  plaintiff,  the  suit  may  be  revived  by  the 
husband  and  wife  suing  jointly.* 

§  655.  The  right  of  defendant  to  compel  plaintiff  to  re- 
vive or  have  order  of  dismissal, —  Where  an  abatement  of 
the  suit  takes  place  before  decree,  either  by  the  death  of  a 
plaintiff  or  a  defendant,  the  defendant  in  the  one  case,  or  his 

iFor.  Eom.  171;  3  Daniell,  213.  sea,  1  Eq.  Cas.  Abr.  2;  3  Daniell,  203, 

2  For.  Rom.  171.  204,205. 

SHuggins  T.  York  Building  Co.,  2  <For.  Rom.  171;  3  Daniell,  303,204, 

Eq.  Abr.  3;  Fallowes  v.  Williamson,  205. 
11  Ves.  309;  Finch  v.  Lord  Winchel- 
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representatives  in  the  other,  may,  upon  application  to  the  court, 
obtain  an  order  that  the  plaintiff  in  the  one  case,  or  his  represent- 
atives in  the  other,  shall  revive  the  cause  Muthin  a  time  to  be 
limited  in  the  order,  or  that  the  original  bill  be  dismissed;  and 
if,  after  such  order  is  obtained,  the  plaintiff  or  his  representa- 
tives  files  a  bill  of  revivor,  but  fails  to  prosecute  it  and  obtaia 
the  order  of  revivor,  the  defendant  or  his  representatives  may 
again  move  the  court  that  the  plaintiff  or  his  representatives 
shall  obtain  the  order  of  revivor  v/ithin  a  time  limited  in  the 
order,  and  that  in  default  thereof  both  the  original  bill  and 
the  bill  of  revivor  shall  be  dismissed.'  If  the  plaintiff  obtains 
an  injunction  and  dies,  the  defendant  may  obtain  an  order 
that  the  injunction  shall  be  dissolved  unless  the  representa- 
tives of  the  deceased  plaintiff  shall  revive  the  suit  within  a 
time  limited  in  the  order. ^  If  the  abatement  is  caused  by  the 
bankruptcy  of  a  sole  plaintiff,  the  defendant  may  obtain  from 
the  court  an  order  that  the  assignees  shall  file  a  supplemental 
bill  within  a  time  limited  in  the  order,  and  in  default  thereof 
the  plaintiff's  bill  shall  stand  dismissed ;  but  in  such  case  the 
assignees  must  be  served  with  notice  of  the  motion.' 

§  656.  The  right  of  defendant  and  his  representatives  to 
revive  after  decree. —  The  general  rule  is  strict  that  before  a 
decree  or  a  decretal  order,  by  which  the  defendant  becomes 
entitled  to  an  interest  in  the  further  continuance  of  the  suit, 
neither  he  nor  his  representatives  can  sustain  a  bill  of  revivor. 
And  it  was  formerly  held  in  England  that  neither  he  nor  his 
representatives  could  revive  even  after  decree,  except  in  the 
single  case  of  a  decree  to  account ;  but  it  has  been  long  settled, 
both  in  England  and  America,  that  after  a  decree  the  suit  may 
be  revived  at  the  instance  of  the  defendant  or  his  representa- 
tives, if  the  plaintiff  or  his  representatives  neglect  to  revive.* 
It  is  settled  that  a  defendant  or  his  representative  iS'  entitled 
to  revive  in  all  cases  after  a  decree  where  he  can  have  a  benefit 
from  the  further  continuance  of  the  suit,  in  case  the  adverse 
party  will  not  himself  revive;  and  as  the  defendant  must  re- 


i3Daniell,  207,  208.  Williamson  v.  Cooke,  10  Ves.  407; 
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vive  before  he  can  appeal  from  a  decree  against  him,  where 
the  suit  abates  before  the  bringing  of  his  appeal,  it  follows  of 
course  that  he  has  an  interest  to  revive  where  an  appeal  will 
lie,  and  where  he  would  be  absolutely  withont  remedy  except 
by  a  revivor  of  the  suit  and  by  appeal.^  After  a  decree  the 
defendants,  as  well  as  the  plaintiffs,  are  entitled  to  a  bill  of  re- 
vivor; and  although  originally  the  right  appears  to  have  been 
restricted  to  those  Cases  in  which  the  defendant  had,  or  was 
supposed  to  have,  a  beneficial  interest  in  the  decree,  yet  it  is 
now  well  settled  that  if  the  defendant  or  his  representatives 
have  an  interest  in  the  further  prosecution  of  the  suit,  the  suit 
may  be  revived  at  his  instance.  The  good  sense  is,  when  the 
defendant  can  derive  a  benefit  from  the  further  proceeding  he 
may  revive,  unless  there  is  a  general  rule  against  it.  The  de- 
fendant's right  to  appeal  cannot  be  defeated  by  the  plaintiff's 
death  after  the  decree.  He  has  the  same  interest  to  revive 
after  the  decree  that  the  plaintiff  had  before,  namely,  the 
maintenance  of  his  just  rights.  It  was  at  one  time  deemed 
necessary,  where  the  suit  abated  after  the  appeal  was  taken,  to 
revive  the  suit  in  the  court  below;  the  practice  now  is  for  the 
appellate  tribunal  to  make  the  order.^  "  After  a  decree  a  de- 
fendant may  file  a  bill  of  revivor,  if  the  plaintiffs  or  those 
standing  in  their  right  neglect  to  do  it.  For  then  the  rights  of 
the  parties  are  ascertained,  and  plaintiffs  and  defendants  are 
equally  entitled  to  the  benefit  of  the  decree,  and  equally  have 
a  right  to  prosecute  it.  The  bill  of  revivor  in  this  case,  there- 
fore, merely  substantiates  the  suit,  and  brings  before  the  court 
the  parties  necessary  to  see  to  the  execution  of  the  decree,  and 
to  be  the  object  of  its  operations,  rather  than  to  litigate  the 
claims  made  by  the  several  parties  in  the  original  pleadings, 
except  so  far  as  they  remain  undecided.  In  the  case  of  a  bill 
by  creditors  on  behalf  of  themselves  and  other  creditors,  any 
creditor  is  entitled  to  revive."  *  "  Although  the  general  rule 
is  Strict,  that  before  decree  a  defendant  cannot  sustain  a  bill 
of  revivor,  the  case  is  different  after  decree,  and  the  suit  may 

J  Anderson  v.  White,  10  Paige  Ch,       '  Redesdale  (6th  Am.  ed.),  94,  95;  3 
575,  579.  Daniell,  209,  310. 

2  Peer  v.  Cookerow,  13  N.  J.  Eq. 
136, 137. 
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be  revived  at  the  instance  of  the  defendant,  if  the  plaintiffs  or 
those  standing  in  their  right  neglect  to  do  it."  ^ 

§  657.  Bill  to  carry  a  decree  into  execution. —  "Sometimes, 
from  the  neglect  of  parties  or  some  other  cause,  it  becomes  im- 
possible to  carry  a  decree  into  execution  without  the  further 
decree  of  the  court.  This  happens,  generally,  in  cases  where, 
the  parties  having  neglected  to  proceed  upon  the  decree,  their 
rights  under  it  become  so  embarrassed  by  a  variety  of  subse- 
quent events  that^itis  necessary  to  have  the  decree  of  the  court 
to  settle  and  ascertain  them.  Sometimes  such  a  bill  is  exhibited 
by  a  person  who  was  not  a  party  to  the  original  decree,  but 
claims  in  a  similar  interest,  or  is  unable  to  obtain  the  deter- 
mination of  his  own  rights  till  the  decree  is  carried  into  exe- 
cution, or  it  may  be  brought  by  or  against  a  person  claiming 
as  assignee  of  a  party  to  the  decree.  The  court  in  these  cases 
in  general  only  enforces  and  does  not  vary  the  decree ;  but  on 
circumstances  it  has  sometimes  considered  and  varied  them  in 
case  of  a  mistake ;  and  it  has  even  on  circumstances  of  fraud 
refused  to  enforce  the  decree;  though  in  other  cases  the  court, 
and  the  House  of  Lords  upon  aa  appeal,  seem  to  have  consid- 
ered that  the  law  of  the  decree  ought  not  to  be  examined  on  a 
bill  to  carry  it  into  execution.  Such  a  bill  may  also  be  brought 
to  carry  into  execution  the  judgment  of  an  inferior  court  of 
equity,  if  the  jurisdiction  of  that  court  is  not  equal  to  the  pur- 
pose. ...  A  bill  for  this  purpose  is,  generally,  partly  an 
original  bill  and  partly  a  bill  in  the  nature  of  an  original  bill, 
though  not  strictly  original;  and  sometimes  it  is  likewise  a 
bill  of  revivor  or  a  supplemental  bill,  or  both.  The  frame  of 
the  bill  is  varied  accordingly."  ^  A  bill  of  this  character  has 
been  sustained  by  the  supreme  court  of  the  United  States.  In 
that  case  the  bill  to  carry  the  decree  into  execution  was  filed 
by  the  alienee  of  the  plaintiff  in  the  original  bill;  and  the  de- 
cree in  the  original  suit  was  carried  into  execution  by  the  decree 
upon  the  second  bill.' 

iDaniell,  208,  209;  Kent  v.  Kent,  SRedesdale  (6th  Am.  ed.),  115, 116, 

Preo.  in  Ch.  197;  Lady  Stowell  v.  117;  3  Daniell,  193,  193,  194j  195,  196. 

Cole,  3  Vera.  396;  Lord  Stowell  v.  sRoot  v.  Woolworth,  150  U.  S.  401. 
Cole,  3  Vern.  319. 
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663.  The  effect  of  the  dismissal. 

664.  Dismissal  after  election  to  pro- 
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666.  Dismissal  for  want  of  juris- 
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§  658.  Dismissal  by  plaintiff — English  rule. — The  gen- 
eral rule  upon  this  subject  in  the  English  chancery  at  the  time 
of  the  promulgation  of  our  present  equity  rules  was,  that  a 
plaintiff  might  move  to  dismiss  his  own  bill  with  costs  as  a  mat- 
ter of  course  at  any  time  before  decree,  final  or  interlocutory; 
■  but  after  a  decree  the  court  would  not  permit  a  plaintiff  to  dis^ 
miss  his  own  bill  without  the  consent  of  all  parties ;  for  it  was 
considered  that  all  parties  \^»^ere  interested  in  the  decree,  and 
any  party  might  take  such  steps  as  he  might  be  advised  to  ob- 
tain the  benefit  of  it.  If  upon  the  hearing  an  issue  was  merely 
directed,  the  plaintiff  might  before  the  trial  of  the  issue  obtain 
a,n  order  dismissing  his  bill  with  costs,  because  the  directing  an 
issue  was  only  to  satisfy  the  conscience  of  the  court  prefatory  to 
its  giving  judgment ;  but  after  the  issue  had  been  tried  and 
found  in  favor  of  the  defendant,  the  plaintiff  could  not  then  move 
to  dismiss  his  bill,  because  the  defendant  had  the  right  to  have 
the  cause  set  down  for  hearing  upon  the  equity  reserved,  in 
order  to  obtain  a  formal  dismissal  of  the  bill,  so  as  to  have  the 
order  of  dismissal  enrolled  as  a  final  decree  of  the  court  which 
could  be  pleaded  in  bar  of  another  bill.^    If  a  plaintiff  filed  a 


iCarrington  v.  Holly,  1  Dick.  281; 
<Juilbert  v.  Howies,  1  Ch.  Gas.  40; 
Handford  v.  Storie,  3  Sim.  &  S.  196; 
"White  V.  Lord  Westmeath,  Beat. 
174;  Cui-tis  v.  Lord,  4  MyL  &  C.  194; 


Black  V.  Calnaghi,  9  Sim.  411;  Booth 
V.  Leycester,  1  Keen,  247;  Pemberton 
V.  Topham,  2  LondL  Jiirist,  1009;  s.  C, 
1  Beav.  316. 


707 


'?08  FEDEEAL   EQUITY   PKOCEDUEE.  [§  658. 

bill  either  on  his  own  behalf,  or  on  behalf  of  himself  and  all 
other  persons  of  the  same  class,  he  retained  the  absolute  do- 
minion of  the  suit  until  the  decree,  and  until  that  stage  of  the 
suit  he  might  dismiss  the  bill  at  his  pleasure ;  but  after  the  de- 
cree he  could  not  deprive  the  other  persons  of  the  same  class 
of  the  benefit  of  the  decree,  if  they  thought  proper  to  prose- 
cute it.i  After  a  decree,  either  interlocutory  or  final,  a  bill 
could  not  be  dismissed,  even  upon  consent,  until  the  decree  was 
vacated,  either  upon  a  rehearing  or  upon  appeal.^  Where  there 
was  mora  than  one  plaintiff,  the  general  rule  required  that 
they  should  all  join  in  the  application  to  dismiss  the  bill;  but 
a  bill  might  be  dismissed  by  one  co-plaintiff  as  to  himself  with 
costs,  without  the  consent  of  the  other  plaintiffs,  and  even 
without  notice  to  them,  provided,  however,  that  such  dismis- 
sal did  not  injure  the  remaining  plaintiffs.'  The  next  friend 
of  an  infant  or  a  married  woman,  plaintiff  in  a  suit  in  chan- 
cery, had  control  of  the  suit,  but  the  infant  upon  coming  of 
age  could  dismiss  the  bill  upon  payment  of  costs.*  If  the 
plaintiff  dismissed  his  bill  before  the  defendants  had  ap- 
peared, it  was  without  payment  of  costs ;  if  some  of  the  de- 
fendants had  appeared  and  others  had  not,  the  dismissal  was 
upon  payment  of  costs  to  those  whq  had  appeared,  and  with- 
out costs  as  to  those  who  had  not  appeared ;  if  all  the  defend- 
ants had  appeared,  the  dismissal  was  upon  the  payment  of 
costs  generally,  unless  the  defendants  in  open  court  consented 
to  waive  the  costs.'  After  an  answer  was  filed  to  an  original 
bill,  the  plaintiff  was  allowed  two  months  in  which  to  file  ex- 
ceptions to  the  answer,  for  insufficiency,  and  if  no  exceptions 
were  filed  within  the  two  months  the  answer  was  thenceforth 
deemed  sufficient;*  and  the  plaintiff  then  had  two  months 
from  the  time  the  answer  was  deemed  sufficient  to  determine 
upon  what  his  future  proceeding  in  the  cause  should  be,'  and 
during  that  time  he  might  amend  his  bill,  or  file  a  replication, 
or  set  the  cause  down  for  hearing  upon  bill  and  answer,  or,  if 
satisfied  upon  consideration  that  he  would  not  be  able  to  pros- 

11  Smith's  Ch.  Pr.  311,  312.  5 1  Smith's  Ch.  Pr.  313;  Fidelle  v. 

2Lashley  v.  Hogg,  11  Ves.  603.  Evans,  1  Cox,  27. 

'Langdale  v.    Langdale,   13  Ves.        « Fourth   Order  of  April,  1838,  8: 
167;  Halkirk  v.  Halkirk,  4  Madd.  50.    Smith's  Ch.  Pr.  443. 
<  1  Smith's  Ch.  Pr.  313,  313.  'Sixteenth   Order  of   November^ 

1831,  3  Smith's  Ch.  Pr.  445. 
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ecute  his  bill  effectually,  he  might  apply  by  motion  to  the 
court,  as  a  matter  of  course,  to  dismiss  his  own  bill,  either  as 
against  all  or  some  of  the  defendants,  with  oosts.^  So  that,  as 
the  English  chancery  practice  stood  at  the  time  the  United 
States  equity  rules  were  adopted,  the  plaintiff  had  four  months 
after  answer  filed  to  apply  to  the  court  for  a  dismissal  of  his 
biU.2 

§659.  Same  —  Rule  in  the  circuit  courts  of  the  United 
States. —  The  plaintiff  in  an  original  bill  in  equity  in  the  cir- 
cuit courts  of  the  United  States  has,  as  a  general  rule,  the  right 
at  any  time,  upon  the  payment  of  costs,  to  dismiss  his  bill ;  but 
this  rule  is  subject  to  a  distinct  and  well-settled  exception, 
namely,  that  after  a  decree,  whether  final  or  interlocutory,  has 
been  made,  by  which  the  rights  of  a  party  defendant  have 
been  adjudicated,  or  such  proceedings  have  been  taken  as  en- 
title the  defendant  to  a  decree,  the  plaintiff  will  not  be  allowed 
to  dismiss  his  bill  without  the  consent  of  the  defendant;  and 
it  is  well  settled  that  the  plaintiff  can  in  no  case  dismiss  his 
bill  without  an  order  of  court.'  The  general  proposition  is  true 
that  a  plaintiff  in  an  equity  suit  may  dismiss  his  bill  at  any 
time  before  the  hearing,  but  to  this  general  proposition  there 
are  some  well-recognized  exceptions.  Leave  to  dismiss  a  bill 
is  not  granted  where,  beyond  the  incidental  annoyance  of  a 
second  litigation  upon  the  subject-matter,  such  action  would 
be  manifestly  prejudicial  to  the  defendant.  There  must  be 
some  plain,  legal  prejudice  to  defendant  to  authorize  a  denial 
of  the  motion  to  discontinue.  Such  prejudice  must  be  other 
than  the  mere  prospect  of  future  litigation  rendered  possible 
by  the  discontinuance.  If  the  defendants  have  acquired  some 
rights  which  might  be  lost  or  rendered  less  eflBcient  by  the 

1 3  Daniell,  353.  87 ;  Hershberger  v.  Blewett,  55  Fed.  E. 

2  Fourth  Order  of  April,  1838,  3  170;  American  Bell  Tel.  Co.  v.  West- 
Smith's  Ch.  Pr.  443;  Sixteenth  Order  ern  Union  Tel.  Co.,  69  Fed.  R.  666; 
of  November,  1831,  3  Smith's  Ch.  Pr.  s.  C.,  16  C.  C.  A.  867;  Garner  v.  Sec- 
445;  3  Daniell,  348,  353.  ond  Nat.  Bank,  67  Fed.  R.  833;  s.  C, 

'Chicago  &  Alton   E.  R.  Co.  v.  16C.  C.  A.  86;  Pullman's  Palace  Car 

Union  Rolling  Mill  Co.,  109  U.  S.  703;  Co.  v.  Central  Transp.  Co.,  49  Fed.  R. 

Stevens  V.  The  Railroads,  4  Fed.  R.  97;  361;  City  of  Detroit  v.  Detroit  City 

Electric  Accumulator  Co.  v.  Brush  Ey.  Co.,  55  Fed.  R.  596;  Gregory  v. 

Electric  Co.,  44  Fed.  R.  603;   Hat-  Pike,  67  Fed.  R.  887. 
Sweat  Mfg.  Co.  v.  Waring,  46  Fed.  R. 
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discontinuance,  then  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, may  deny  the  application.  Unless  there  is  an  obvious 
violation  of  a  fundamental  rule  of  a  court  of  equity  or  an  abuse 
of  the  discretion  of  the  court,  the  decision  of  a  motion  for  leave 
to  discontinue  will  not  be  reviewed  on  appeal.'  "  The  general 
rule  is  that  the  plaintiff  at  any  time  before  decree,  perhaps  be- 
fore the  hearing,  may  dismiss  his  bill  as  of  course  upon  the 
payment  of  costs;  but  certainly  it  cannot  be  said  that  the  rule 
is  without  exception.  The  exception,  stated  in  general  teirms^ 
is  that  it  is  within  the  discretion  of  the  court  to  refuse  him  , 
permission  to  do  so  if  the  dismissal  would  work  a  prejudice  to 
the  other  parties ;  and  I  gather  from  the  cases,  compared  with 
each  other,  that  it  is  not  regarded  as  such  prejudice  to  a  de- 
fendant that  the  complainant,  dismissing  his  own  bill,  may,  at 
his  pleasure,  harass  him  by  filing  another  bill  for  the  same 
matter.  But  whenever,  in  the  progress  of  a  cause,  a  defend- 
ant entitles  himself  to  a  decree,  either  against  the  complainant 
or  against  a  co-defendant,  and  the  dismissal  would  put  him  to 
the  expense  and  trouble  of  bringing  a  new  suit  and  making 
his  proofs  anew,  such  dismissal  will  not  be  permitted.'"'  The 
propriety  of  permitting  a  complainant  to  dismiss  his  bill  is  a 
matter  within  the  sound  discretion  of  the  court,  .which  discre- 
tion is  to  be  exercised  with  reference  to  the  rights  of  both  the 
parties,  as  well  the  defendant  as  the  complainant.  After  a  de- 
fendant has  been  put  to  trouble  and  expense  in  making  his 
defense,  if,  in  the  progress  of  the  case,  rights  have  been  mani- 
fested that  he  is  entitled  to  claim,  and  which  are  valuable  to 
him,  it  would  be  unjust  to  deprive  him  of  them  merely  be- 
cause the  complainant  might  come  to  the  conclusion  that  it 
would  be  for  his  interest  to  dismiss  his  bill.  Such  a  mode  of 
proceeding  would  be  trifling  with  the  court  as  well  as  with 
the  rights  of  defendants.' 

1  PuUman's  Palace  Car  Ca  v.  Cen-  cuit  Judge,  in  City  of  Detroit  v.  De- 
tral  Transp.  Co.,  171  U.  S.  138,  145,  troit  City  Ry.  Co.,  55  Fed.  R.  569, 572; 
146.  and  also  by  Campbell,  C.  J.,  in  State 

2  Chancellor   Harper  in   Bank  v.  v.  Hemingway,  69  Miss.  491. 

Eose,  1  Rich.  Eq.  (S.  C.)  294.     This  » Caldwell,    C.   J.,   in    Conner    v. 

statement  of  the  rule  was  quoted  by  Drake,  1  Ohio  St.  167,  170,  quoted 

Justice  "Woods  in  Chicago  &  Alton  with  approval  by  Woods,  Justice,  in 

B.  R.  Co.  V.  Union  Rolling  Mill  Co.,  Chicago  &  Alton  R.  R.  Co.  v.  Union 

109  U.  S.  702,  714,  and  by  Taft,  Cir-  Rolling  Mill  Co.,  109  U.  8.. 702,  714. 
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§  660.  Motion  by  defendant  to  dismiss  bill  — English 
rule. —  As  we  have  shown  in  a  previous  section,  the  English 
rule  was,  that  the  plaintiff  had  two  months  after  the  defend- 
ant filed  his,  answer  to  deliver  or  file  exceptions  to  it  for  in- 
sufficiency, and  if  no  exceptions  were  delivered  within  that 
time  the  answer  was  on  the  day  of  the  expiration  of  the  two 
months  and  thenceforth  deemed  sufficient.  And  the  plaintiff 
had  two  months  from  the  time  when  the  answer  was  deemed 
sufficient  to  consider  and  determine  upon  what  his  future  pro- 
ceeding should  be  in  the  cause,  and  during  that  time  he  might 
amend  his  bill,  or  file  a  replication,  or  set  the  cause  down  for 
hearing  upon  bill  and  answer,  or,  if  satisfied  upon  considera- 
tion that  he  would  not  be  able  to  prosecute  his  bill  effectually, 
he  might  apply  to  the  court  by  motion,  as  a  matter  of  course, 
to  dismiss  his  own  bill  with  costs.  So  that,  after  answer  filed, 
the  plaintiff  had  four  months  in  which  to  determine  what  his 
next  step  in  the  cause  should  be,  and  he  could  not  be  compelled 
to  take  any  step  in  the  cause  until  the  four  months  had  ex- 
pired.^ If  the  plaintiff  did  not  take  any  step  in  the  cause  dur- 
ing the  four  months,  the  defendant  could  file  a  motion  to 
dismiss  the  bill  for  want  of  prosecution ;  provided,  however, 
the  answer  was  not  accompanied  by  a  demurrer  or  plea  to 
some  part  of  the  bill,  in  which  case  no  motion  to  dismiss  for 
want  of  prosecution  could  be  made  until  the  plea  or  demurrer 
was  disposed  of.^  If  a  sole  plaintiff  became  bankrupt,  the  de- 
fendant served  his  assignees  with  notice  of  motion  that  they 
should  file  a  supplemental  bill  within  a  given  time,  or  that  the 
suit  should  stand  dismissed  with  costs.'  The  plaintiff  could 
meet -the  motion  of  the  defendant  to  dismiss  in  two  ways, 
namely :  first,  he  might  show  to  the  court  that,  although  the 
defendant  who  had  filed  the  motion  had  sufficiently  answered 
the  bill,  yet  there  were  other  defendants  in  the  case  who  had 
not  so  answered,  that  he  had  used  due  diligence  to  obtain  their 
answers,  and  that  he  could  not  proceed  with  the  cause  until  he 
had  obtained  their  answers;  and  second,  he  might  give  an  un- 
dertaking to  speed  the  cause ;  and  upon  consideration  of  either, 
the  court  might  enter  an  order  relieving  the  defendant  from 
his  default  in-the  prosecution  of  the  cause,  and  allow  him  fur- 

^Ante,  §  658,  and  authorities  there       ^2  Daniell,  85,  331,  356;  1  Smith's 
cited.  Ch.  Pr.  315,  816. 

8 1  Smith's  Ch.  Pr.  336. 
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ther  time  for  proceeding  in  the  cause  as  should  appear  reason- 
able to  the  court.^ 

§661.  Same  — Rule  in  the  circuit  courts  of  the  United 
States. —  The  United  States  equity  rules  provide  that  in  three 
certain  contingencies  the  defendant  shall  be  entitled  to  an 
order  dismissing  the  original  bill  as  of  course  for  the  failure 
of  the  plain tifif  to  prosecute  his  bill,  namely:  (1)  When  the 
plaintiff  fails  to  set  down  any  demurrer  to  the  bill  for  argu- 
ment on  the  rule-day  when  it  is  filed,  or  on  the  next  succeeding 
rule-day.^  (2)  When  the  plaintiff  fails  to  reply  to  any  plea, 
or  set  it  down  f©r  argument  on  the  rule-day  when  it  is  filed, 
or  on  the  next  succeeding  rule-day ; '  and  (3)  when  the  plaintiff 
omits  or  fails  to  file  the  general  replication  to  an  answer  on  or 
before  the  rule-day  next  succeeding  the  rule-day  on  which  the 
answer  is  deemed  or  judged  sufficient.^  When  an  answer  is 
filed  the  plaintiff  has  one  month  in  which  to  file  exceptions 
thereto,  and  if  none  are  filed  within  that  time  the  answer  shall 
be  deemed  and  taken  sufficient;'  and  the  plaintiff  then  has  one 
month  further  to  determine  what  steps  he  will  take  in  the 
cause,*  and  he  may  within  that  time  either  file  the  general 
replication  to  the  answer,'  or  he  may  obtain  leave  without  no- 
tice to  amend  his  bill,'  or  he  may  set  the  cause  down  for  hear- 
ing on  bill  and  answer.'  And  from  this  it  appears  that  when 
an  answer  is  filed  the  plaintiff  has  two  months,  or  until  the 
second  rule-day  after  the  answer  is  filed,  to  determine  upon, 
and  take  further  proceedings,  and  if  no  action  is  taken  within 
that  time  the  defendant  is  entitled  as  of  course,  upon  motion,  to 
have  an  order  entered  dismissing  the  bill."  The  equity  rules 
which  authorize  the  defendant  to  dismiss  as  of  course  for  the 
default  of  the  plaintiff  are  not  absolute  and  inflexible;  but, 
upon  cause  shown,  the  court  or  a  judge  thereof  may  relieve 
the  plaintiff  from  the  consequences  of  his  default,  and  allow 
him  further  time,  or  allow  a  replication  to  be  filed  nunc^ro 

11  Smith's  Ch.  Pr.  320;  3  Daniell,        'Equity  Rule  66. 

369,370.  8Eqxiit7Rule29. 

2  Equity  Rule  88.  9  Ante,  §  337. 

8  Equity  Rule  38.  lo  Equity  Rules  61,  69;  Hendrickson 

4  Equity  Rule  66.  v.  Bradley,  85  Fed.  R.  508. 

5 Equity  Rule  61.  n  Equity  Rules  5,  61,  66;  Hendrick- 

«  Equity  Rule  66.  son  v.  Bradley,  85  Fed.  R.  508. 
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§  662.  Procedure  by  defendant  to  obtain  the  order  of  dis- 
missal.—  The  order  for  the  dismissal  of  an  original  bill,  upon 
the  motion  of  the  defendant,  for  the  failure  of  the  plaintiff  to 
properly  proceed  with  and  prosecute  the  cause,  is  an  order 
"  grantable  of  course  by  the  clerk  of  the  court,"  and  such  order 
does  not  "  require  any  allowance  or  order  of  the  court,  or  of 
any  judge  thereof."  When  the  plaintiff  makes  any  such  default 
in  the  prosecution  of  the  cause,  as,  by  the  rules,  authorizes  a 
dismissal  of  the  original  bill  upon  motion  of  the  defendant,  he, 
the  defendant,  files  in  the  clerk's  office  a  motion  to  dismiss, 
stating  the  grounds  of  the  motion;  and  upon  such  motion  the 
clerk  of  the  court,  upon  the  proper  rule-day,  enters  an  order  on 
the  order-book,  dismissing  the  bill.  The  equity  rules,  which 
have  the  force  of  law,  authorize  the  order  of  dismissal  to  be 
made  and  entered  by  the  clerk,  and  no  action  of  any  judge,  or 
of  the  court,  is  necessary  to  render  the  order  effectual  to  dis- 
miss the  bill;  the  effect  of  the  order,  when  duly  and  regularly 
entered,  is  prescribed  by  the  rule,  the  language  of  which  is, 
"  and  the  suit  shall  thereupon  stand  dismissed."  '  But  any  such 
order  of  dismissal  "  may  be  suspended,  or  altered,  or  rescinded 
by  any  judge  of  the  court,  upon  special  cause  shown,"  ^  and 
further  time  allowed  the  plaintiff  to  take  the  proceedings  which 
he  has  failed  or  omitted  to  take,  he  "  submitting  to  speed  the 
cause,  and  such  other  terms  as  may  be  directed." ' 

§  663.  The  eifect  of  the  dismissal. —  An  order  for  the  dis- 
missal of  an  original  bill,  obtained  upon  the  motion  of  the 
plaintiff,  or  upon  motion  of  the  defendant  for  want  of  prosecu- 
tion, effectually  puts  an  end  to  every  proceeding  in  the  cause, 
and  no  subsequent  steps  can  be  taken  in  it,  except  to  carry  the 
dismissal  into  effect,  unless  the  order  of  dismissal  be  set  aside 
by  the  court,  or  a  judge  thereof,  and  the  cause  restored  or  re- 
instated, upon  special  cause  shown ;  *  but  such  order  of  dismissal 
cannot  be  pleaded  as  a  bar  to  another  suit  for  the  same  cause 
of  action.® 

'Equity  Rules  1,  3,  3,  4,  5,  38,  61,  <3  Daniell,  383,  384,  385;  Robinson 

66;  U.  S.  R.  S.,  sec.  917;  Robinson  v.  Satterlee,  3  Sawy.  134,  Fed.  Cas. 

V.  Satterlee,  3  Sawy.  134,  Fed.  Cas.  11,967;  Equity  Rules  38,  66. 

11,967.  5Brandlyn    v.    Ord,   1    Atk.    571; 

2  Equity  Rule  5.  Handsard  v.  Hardy,  18  Ves.  180;  3 

'Equity  Rules  38,  61,  66.  Daniell,  175,  176;  M'Broom  v.  Som- 
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I  664.  Dismissal  after  election  to  proceed  at  law.— The 
rule  in  the  English  chancery  at  the  time  of  the  adoption  of 
our  rules  was  that :  If,  after  a  suit  commenced  at  common  law, 
a  bill  should  be  exhibited  in  chancery  for  the  same  matter,  the 
defendant  made  full  answer  to  the  bill,  and  then  made  appli- 
cation to  the  court  to  compel  the  plaintiff  to  elect  whether  he 
would  proceed  at  law  or  in  equity,  and  the  court  ruled  accord- 
ingly ;  and  if  the  plaintiff  elected  to  proceed  at  law,  the  bill 
was  dismissed;  but  if  he  failed  at  law,  the  order  of  dismissal 
was  no  bar  to  a  new  bill.^ 

§  665.  EflFect  of  dismissal  on  cross-Mil. —  Whether  the  dis- 
missal of  the  original  bill  carries  with  it  the  cross-bill  depends 
Upon  the  character  of  the  latter.  If  the  cross-bill  sets  up  mat- 
ters purely  defensive  to  the  original  bill,  and  prays  for  no  affirm- 
ative relief,  the  dismissal  of  the  latter  necessarily  disposes  of 
the  former.  But  where  the  cross-bill  sets  up,  as  it  may  do,  ad- 
ditional facts  not  alleged  in  the  original  bill  relating  to  the 
same  subject-matter,  and  prays  for  affirmative  relief  against 
the  plaintiffs  in  the  original  bill  on  the  case  thus  made,  the 
dismissal  of  the  original  bill  does  not  dispose  of  the  cross-bill, 
but  it  remains  for  disposition  in  the  same  manner  as  if  it  had 
been  filed  as  an  original  bill." 

§666.  Dismissal  for  want  of  jurisdiction. —  The  federal 
judiciary  acts  now  in  force  require  the  circuit  courts  of  the 
United  States  to  dismiss  any  suit  originally  brought  therein, 
and  to  remand  any  suit  removed  thereto  from  a  state  court, 
whenever  it  shall  appear  to  the  satisfaction  of  the  court,  at  any 
time  after  the  suit  has  been  brought  or  removed  thereto,  that 
such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  within  the  jurisdiction  of  the  circuit  court.  But 
this  subject  has  been  discussed  at  some  length  in  former  parts 
of  this  work,  where  the  federal  statutes  and  adjudicated  oases 
are  cited,  and  to  which  the  reader  is  referred.' 

merville,  2  Stewart,  515;  Hughes  v.  ^Lo^gnstein  v.  Glidewell,  5  DilL 

United  States,  4  Wall.  253;  Walden  335,  Fed.  Cas.  8,575;  ante,  S  386. 

V.  Bodley,  14  Pet.  156.  ^Ante,  %%  125, 126,  347,  348,  249, 250, 

1  Ante,  §  365,  and  authorities  there  351,  252,  and  cases  cited, 
cited;    Countess    of    Plymouth    v. 
Bladon,  3  Vern.  33. 
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§  667.  Interlocutory  applications  in  the  English  chancery. 

In  the  English  chancery  procedure  there  was  a  large  body  of 
rules  which  related  to  interlocutory  applications  and  orders, 
and  which,  to  some  extent,  form  the  basis  of  the  interlocutory 
procedure  in  suits  in  equity  in  the  circuit  courts  of  the  United 
States,  "  not  as  positive  rules,  but  as  furnishing  just  analogies 
to  regulate  the  practice."  ^  The  forms  and  modes  of  proceed- 
ings in  suits  in  equity  in  the  circuit  courts  of  the  United  States 
are  according  to  the  principles,  rules  and  usages  which  belong 
to  courts  of  equity,  except  when  it  is  otherwise  provided  by 
statute  or  by  rules  of  court  made  in  pursuance  thereof.^  The 
English  chancery  procedure  is  a  source  to  which  constant  ref- 
erence is  made  for  rules  and  analogies  in  the  federal  courts,  in 
regard  to  questions  of  practice  arising,  and  not  regulated  by 
any  statute  or  positive  rule  of  court,  and  for  this  reason  a  short 
statement  of  the  English  interlocutory  procedure  is  here  made. 
1.  Definition  of  interlocutory  wpplications.     "  An  interlocutory 


1  Equity  Rule  90. 

2U.  S.  R.  S.,  sec.  913;  Grayson  v. 
Virginia,  3  DalL  320;  Story  v.  Liv- 
ingston, 13  Pet.  359;  Blackburn  v. 
Selma  R.  Co.,  3  Fed.  R.  689;  Badger 
V.  Badger,  1  Cliff.  237,  Fed.  Cas.  717; 
United  States  Bank  v.  White,  8  Pet. 
262;  Smith  v.  Burnham,  2  Sumn.  612, 
Fed.  Cas.  1,308;  Lewis  v.  Shainwald, 


48  Fed.  R.  492;  Boyle  v.  Zacharie,  6 
Pet  648;  Emerson  v.  Davies,  Fed. 
Cas.  4,437;  Lorillard  v.  Standard  Oil 
Co.,  2  Fed.  R  902;  Rhode  Island  v. 
Massachusetts,  14  Pet  210;  Goodyear 
V.  Prov.  Rubber  Co.,  2  Fish,  499,  Fed. 
Cas.  5,583;  Blease  v.  Garlington,  93 
U.  S.  1;  aw<e,  §§  12-20. 


715 


716  FEDEEAL   EQITITT   PEOCEDUEE.  [§  667. 

application  is  a  request  made  to  the  court,  either  orally  or  iu 
writing,  for  its  interference  in  a  matter  arising  in  the  progress 
of  the  cause,  whether  before  it  has  been  brought  to  a  hearing, 
or  afterwards,  in  consequence  of  the  decree  or  order  made  upon 
such  hearing ;  and  it  may  either  relate  to  the  process  of  the 
court,  or  to  the  protection  of  the  property  in  litigation  pendente 
lite,  or  to  any  matter  upon  which  the  interference  of  the  court 
is  required  before  or  in  consequence  of  a  decree  or  decretal 
order." '  2.  Some  of  the  objects  of  interlocutory  applications. 
Interlocutory  applications  are  various,  and  their  propriety  or 
necessity  depend  upon  the  exigencies  and  circumstances  of  each 
case,  as  they  arise  in  the  progress  of  the  suit ;  some  of  the  ob- 
jects sought  by  such  applications  are  as  follows :  (1)  The  issu- 
ance of  the  writ  ne  exeat  regno;  ^  (2)  the  issuance  of  the  writ  of 
injunction;'  (3)  the  appointment  of  a  receiver;*  (4)  the  pay- 
ment of  money  into  court ; '  (5)  the  payment  of  money  out  of 
court;  *  (6)  the  purchaser  at  a  judicial  sale  secures  a  decree  con- 
firming his  purchase  by  interlocutory  application;  (7)  the 
amendment  of  pleadings;'  (8)  the  dismissal  of  bills ;^  (9)  the 
production  and  deposit  of  books,  deeds  and  other  writings 
which  the  defendant  has  in  his  answer  admitted  to  be  in  his 
possession  or  under  his  power  and  control.'  3.  Classification 
of  interlocutory  applications.  These  applications  are  made  by 
either  (1)  a  motion,  or  (2)  a  petition."  "  A  motion  is  an  applica- 
tion made  to  the  court,  ore  tenus,  either  by  a  party  to  the  suit  or 
his  counsel."  "  Whilst  a  motion  was,  itself,  made  viva  voce,  the 
party  making  it  was  required  to  serve  a  previous  written  notice 
of  the  motion  upon  his  adversary;  this  notice  stated  the  name 
of  the  cause  and  what  was  prayed,  and  the  time  and  place  of 
making  the  motion.'^  "  A  motion  is  either  (1)  of  course,  that 
is,  for  an  order  which,  by  some  standing  rule  or  known  prac- 
tice of  the  court,  may  be  granted  without  hearing  on  both 

13  Daniell,  244  7i  Smith's  Ch.  Pr.  395;  2  Daniell, 

21  Smith's  Ch.  Pr.  676;  3  Daniell,  387,  338. 

375.  8 1  Smith's  Ch.  Pr.  812;  2  Baniell, 

31  Smith's  Ch.  Pr.  585;  3  Daniell,  358. 

S74  9 1  Smith's  Ch.  Pr.  661,  663. 

*1  Smith's  Ch.  Pr.  628;  3  Daniell,  W  3  Daniell,  244-373;  1  Smith's  Ch. 

400.  Pr.  61-79. 

61  Smith's  Ch.  Pr.  667;  3  Daniell,  "3  Daniell,  248. 

467.  121  Smith's  Ch.  Pr.  64;  3  Daniell, 

« 1  Smith's  Ch.  Pr.  70,  671,  676.  346. 


§  667.]  INTEELOCUTOEY   APPLICATIONS    AND    OEDEES.  717 

sides ;  or  (2)  special,  that  is,  for  an  order  which  is  not  a  mere 
matter  of  course,  and  can  only  be  granted  under  special  cir- 
cumstances, or  upon  notice  duly  served  upon  the  opposite  party. 
A  motion  is  of  course,  where,  by  the  rules  of  the  court,  the  ob- 
ject of  it  is  granted  upon  asking,  for  it ;  no  notice  is  necessary 
of  such  application,  as.no  opposition  will  be  allowed  to  it;  but 
if  it  is  obtained  upon  a  false  suggestion,  it  may  be  set  aside 
upon  application  by  special  motion.  ...  A  special  motion 
is  one  which  it  is  not  a  matter  of  course  to  grant,  but  some 
ground  must  be  laid  for  it  —  either  a  previous  order,  or  by  the 
pleadings  in  the  cause,  or  by  affidavit  of  the  party  on  whose 
behalf  it  is  made,  or  of  some  other  person  conusant  of  the 
facts  upon  which  the  application  is  founded."  ^  Special  motions 
are  made  either  (1)  ex  parte;  or  (2)  upon  affidavit  of  service  of 
a  preceding  order  nisi;  or  (3)  upon  notice.'^  A  special  motion 
may  be  made  ex  parte,  (1)  from  the  pressing  nature  of  the  case; 
(2)  from  the  circumstance  that  no  other  party  is  entitled  to  be 
served;  (3)  that  there  is  no  party  upon  whom  service  can  be 
made.'  "  A  petition  is  the  request  of  a  person  in  writing,  di- 
rected to  the  chancellor  or  master  of  the  rolls,  showing  some 
matter  or  cause  whereupon  the  petitioner  prays  some  direction 
or  order."  *  When  the  nature  of  the  application  to  the  court 
requires  a  fuller  and  more  extended  statement  than  that  which 
can  be  conveniently  contained  in  a  notice  of  a  motion,  the 
proper  course  is  to  present  a  petition.  Where  it  is  necessary 
for  a  party  to  allege  title  to  a  fund  in  court,  in  order  to  have 
it  paid  out  to  him,  he  should  set  up  his  title  in  a  petition.'  Pe- 
titions, like  motions,  are  either  for  orders  of  course,  or  for  spe- 
cial orders ;  and  all  petitions  for  special  orders  require  service 
upon  the  adverse  party,  unless  there  is  no  party  interested  in 
the  matter,*  or  unless  such  service  is  dispensed  with  by  some 
rule  of  courf  Motions  of  course  are  not  mentioned  to  the 
court,  but  they  are  presented  to  the  registrar,  who  enters  them 
if  the  proceedings  are  regular.'  A  petition  for  a  special  order 
is  set  down  by  the  secretary  of  the  judge  to  whom  it  is  pre- 

1 3  DanieU,  248,  353;  1  Smith's  Ch.       6 1  Smith's  Ch.  Pr.  70,  71. 
Pr.  63.  6  3Daniell,  268. 

2  3  Daniell,  352,  253;  1  Smith's  Ch.       '  1  Smith's  Ch.  Pr.  73. 
Pr,  63.  8  3  Daniell,  251,  252;  1  Smith's  Ch. 

s  1  Smith's  Ch.  Pr.  6.3.  Pr.  63,  63. 

<3  Daniell,  264 
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sented,  for  hearing  on  a  particular  day,  and  is  heard  in  its 
order  on  that  day.^ 

§  668.  Classification  of  motions  and  petitions  in  suits  in 
equity  in  the  circuit  courts  of  the  United  States. —  All  mo- 
tions or  petitions,  and  the  orders  grantable  thereon,  are,  in  the 
circuit  courts  of  the  United  States,  as  in  the  English  chancery, 
either  (1)  of  coarse,  or  (2)  special.^  But  no  order  is  grantable 
of  course,  unless  it  is  expressly  authorized  by  the  equity  rules; 
such  orders,  if  granted  at  all,  must  be  granted  "  in  pursuance 
of  the  rules    .    .    .    prescribed  "  by  the  supreme  court.' 

§  669.  All  motions  as  well  as  petitions  should  be  written. 

As  we  have  seen,  in  the  English  chancery,  motions  were  made 
ore  tenus;  *  but  this  practice  does  not  obtain  to  any  very  great 
extent  in  the  interlocutory  procedure  in  suits  in  equity  in  the 
circuit  courts  of  the  United  States.  The  equity  rules,  by  nec- 
essary implication  at  least,  require  that  "  all  motions,  .  .  . 
whether  special  or  of  course,"  shall  be  reduced  to  writing,  filed 
with  the  clerk,  and  by  him  entered  upon  the  order-book.  The 
language  of  one  of  the  equity  rules  is :  "  All  motions,  rules, 
orders,  and  other  proceedings,  made  and  directed  at  chambers, 
or  on  rule-days  at  the  clerk's  office,  whether  special  or  of 
course,  shall  be  entered  by  the  clerk  in  an  order-book,  to  be 
kept  at  the  clerk's  office,  on  the  day  when  they  are  made  and 
directed ;  which  book  shall  be  open  at  all  office  hours  to  the 
free  inspection  of  the  parties  in  any  suit  in  equity,  and  their 
solicitors.  And,  except  in  cases  where  personal  or  other  notice 
is  specially  required  or  directed,  such  entry  in  the  order-book 
shall  be  deemed  sufficient  notice  to  the  parties  and  their  solic- 
itors, without  further  service  thereof,  of  all  orders,  rules,  acts, 
notices,  and  other  proceedings  entered  in  such  order-book, 
touching  any  and  all  matters  in  the  suits  to  and  in  which  they 
are  parties  and  solicitors."  * 

§  670.  Motions  ore  tenus  are  frequently  entertained. — 

"Whilst  the  equity  rules  require  it,  and  it  is  the  safer  practice, 
to  reduce  all  motions  to  writing  and  file  them  with  the  clerk, 

1 1  Smith's  Ch.  Pr.  74  *  3  Daniell,  248. 

2  Equity  Rules  3,  3,  4,  5,  6.  6  Equity  Rule  4;  ante,  §§  28,  29. 

s  Equity  Rules  3,  5. 
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yet  occasions  often  arise  in  practice  when  a  motion  may  be  en- 
tertained ore  tenus,  without  possible  prejudice  to  the  parties. 
The  author  has  been  unable  to  find  any  reported  cases  on  the 
subject,  but  he  has,  in  actual  practice,  frequently  seen  such  mo- 
tions entertained  with  great  convenience  to  the  court  and  coun- 
sel. As  an  illustration,  when,  at  chambers  or  in  terra,  a  plea  or 
demurrer  to  an  original  bill  is  upon  argument  sustained,  it  is 
a  convenient  practice  for  the  plaintiff's  counsel,  as  soon  as  the 
judge  announces  his  decision,  to  move,  ore  tenus,  for  leave  to 
amend  the  bill;^  and  if  the  leave  is  granted,  the  order  sus- 
taining the  demurrer  should  contain  a  provision  granting  leave 
to  the  plaintiff  to  amend  his  bill  within  a  time  limited  in  the 
order,  and  reciting  that  the  leave  was  granted  upon  motion  of 
plaintiff's  counsel,  immediately  upon  the  action  of  the  court 
sustaining  the  demurrer  or  plea.  Where  a  defendant  has  filed 
a  demurrer  to  a  bill,  and  desires  to  withdraw  it  and  file  an  an- 
swer, it  is  usual  to  allow  it  to  be  done  upon  a  motion  ore  tenus. 
Where  a  cause  has  been  prematurely  set  down  for  hearing,  as 
where  it  is  set  down  before  the  expiration  of  the  three  months 
allowed  to  take  testimony^  after  issue  joined,  that  fact  appear- 
ing from  the  record,  the  court  has,  upon  motion  ore  tenus,  re- 
manded the  cause  to  rules,  to  allow  a  party  to  complete  the 
taking  of  his  testimony.  And  there  are  many  instances  in 
which  such  a  motion  may  be  entertained. 

§  671.  Orders  grantable  of  course  by  the  clerk  of  the 
court  at  rules. —  As  we  have  seen,  motions  of  course  in  the 
English  chancery  were  entered  by  the  registrar,  without  any 
action  of  the  court;'  and  the  same  principle  prevails  in  the 
federal  equity  system.*  An  order  of  course  is  defined  by  the 
equity  rules  as  an  order  which  does  not,  by  those  rules,  require 
any  allowance  or  action  of  the  court  or  of  any  judge  thereof, 
but  is  "grantable  of  course  by  the  clerk  of  the  court."*  Such 
orders  can  be  entered  only  on  a  rule-day,  and  when  applied  for 
by  the  parties  or  their  solicitors,  in  a  cause  pending  in  equity,* 
and  must  be  entered  by  the  cleric,  and  not  hy  the  solicitors,  in  the 
order-book  kept  in  the  clerk's  oflBce,  on  the  day  when  they  are 

1  Equity  Rule  35.  'Equity  Rules  3,  5;  Robinson  v. 

2  Equity  Rule  69.  Satterlee,  3  Sawy.  134,  Fed.  Gas.  11,967. 
s  3  Daniell,  251,  253.  .  "  Equity  Rule  2. 

<  Equity  Rule  5. 
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made  and  directed,'  and  they  must  be  authorized  by  the  rules.^ 
In  a  previous  section  of  this  work,  the  orders  of  course  which 
may  be  entered  by  the  clerk  upon  rule-days  are  enumerated, 
and  a  reference  made  to  the  rules  authorizing  them.' 

§  672.  Special  orders. —  All  orders  not  made  grantable  of 
course  by  the  equity  rules  are  special  orders,  requiring  the 
allowance  of  the  court  or  a  judge  thereof.*  In  a  previous  sec- 
tion of  this  work  there  is  an  enumeration  of  the  special  orders 
that  may  be  granted  by  a  judge  of  the  court  in  vacation,  at 
chambers,  or  on  the  rule-days,  in  the  progress  of  a  suit  in 
equity,  and  to  that  the  reader  is  referred.'  A  judge  of  the 
circuit  court  of  ^he  United  States  may  appoint  a  receiver  of  a 
railroad,  at  chambers,  and  without  notice,  when  in  his  opinion 
the  urgency  of  the  case  requires  it.* 

§  673.  The  payment  of  money  into  court. —  Analogous  to 
the  appointment  of  receivers,  courts  of  equity,  in  the  exercise 
and  enforcement  of  their  conservatory  and  administrative  juris- 
diction, have  always  exercised  the  power  of  ordering  the  par- 
ties to  the  suit  to  pay  into  court  the  fund,  which  is  the  subject 
of  litigation,  for  its  preservation  pendente  lite,  and  especially 
where  the  fund  is  affected  with  a  trust,  either  express,  implied, 
constructive  or  resulting;  and  to  obtain  an  order  for  the  pay- 
ment of  a  trust  fund  into  court,  upon  an  interlocutory  appli- 
cation, it  is  not  at  all  necessary  that  it  should  appear  that  the 
trustee  has  abused  his  trust,  nor  that  the  fund  is  in  danger  of 
loss,  waste  or  destruction.'  As  in  receiverships,  the  payment 
of  the  fund  into  court  does  not  in  any  way  affect  or  change 

1  Equity  Rule  4  Rothwell,  2  S.  &  S.  218;  Mortlock 

2EqmtyEule2.  v.  Leathers,  3  Mere.   491;  Rogers  v. 

'Ante,  §  36.  Soutton,  2  Keen,  598;  Clarkson  t. 

<  Equity  Rules  5,  6.  De  Peyster,  1  Hop.  Ch.  274;  Black- 

^Ante,  §  27.  burn  v.  Stace,  6  Mad.  69;  M'Kim  v. 

'Union  Trust  Co.  v.  Illinois  Mid-  Thompson,  1  Bland,  161;  Tindal  v. 

land  R  Co.,  117  U.  S.  434  Cobhatn,  3  MyL  &  K.  385;  Grundy 

'Strange  v.  Harris,  3  Bro.  C.  C.  v.  Masters,  4  Lond.  Jurist, 669;  John- 

865;    Mills    v.   Hanson,  8   Ves.    68;  son  v.  Aston,  1  S.  &  S.  73;  Vegrass 

Rutherford  v.  Dawson,  2  Beam.  &  B.  v.  Binfleld,  8  Mad.  62;  Collis  v.  Col- 

17;  Blake  v.  Blake,  2  Soh.  &  Lefr.  26;  lis,  2  Sim.  365;  Payne  v.  Collier,  1 

Yare  v.  Harrison,  2  Cox,  377;  Yates  Ves.  170;  Lee  v.  Macaulay,  1  Y.  &  C. 

V.  Farebrother,  4  Mad.  239;  Lewis  v.  267;  Dixon  v.  Astley,  1  Mere.  133; 

King,  3  Bro.  C.  C.  600;  Rothwell  v.  Younge  v.  Dunoombe,  1  You.  275; 
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the  rights  of  the  parties  interested  in  it.'  "When  a  defend- 
ant in  a  foreclosure  suit  has,  before  plea  or  answer,  volunta- 
rily paid  into  court  a  sum  of  money  upon  his  admission  that 
so  much  and  no  more  is  due  upon  the  mortgage  debt,  without 
any  conditions  attached,  the  court  may  refuse  to  allow  the  de- 
fendant to  withdraw  it,  and  order  it  paid  to  the  plaintiff. 
When  money  has  once  been  paid  into  court  by  a  party,  either 
voluntarily  or  in  obedience  to  an  order  of  the  court,  the  court 
will  retain  control  of  the  fund,  and  deal  with  it  as  the  right 
and  justice  of  the  case  demands,  and  will  exercise  the  widest 
and  most  complete  discretion  for^he  purpose  of  doing  justice 
between  the  parties.^ 

§674.  Same  —  Federal  statutes. —  "All  moneys  paid  into 
any  court  of  the  United  States,  or  received  by  the  officers 
thereof,  in  any  cause  pending  or  adjudicated  in  such  court, 
shall  be  forthwith  deposited  with  the  treasurer,  an  assistant 
treasurer,  or  a  designated  depository  of  the  United  States,  in 
the  name  and  to  the  credit  of  such  court:  Provided,  that  nothing 
herein  shall  be  construed  to  prevent  the  delivery  of  any  such 
money  upon  security,  according  to  agreement  of  parties,  under 
the  direction  of  the  court." '  And  "  no  money  deposited  as  afore- 
said shall  be  withdrawn  except  by  order  of  the  judge  or  judges 
of  said  courts  respectively,  in  term  time  or  in  vacation,  to  be 
signed  by  such  judge  or  judges,  and  to  be  entered  and  certi- 
fied of  record  by  the  clerk ;  and  every  such  order  shall  state 
the  cause  in  or  account  on  which  it  is  drawn.  And  it  shall  be 
the  duty  of  the  judge  or  judges  of  said  courts,  respectively,  to 
cause  any  moneys  deposited  as  aforesaid,  which  have  remained 
in  the  registry  of  the  court  unclaimed  for  ten  years  or  longer,  to 
be  deposited  in  a  designated  depository  of  the  United  States,  to 
the  credit  of  the  United  States."  *  The  order  to  pay  out  a  fund 
in  the  registry  of  the  court  must  be  made  in  the  cause  to  the 
credit  of  which  it  was  deposited.^ 

Burroughs  v.  Oakley,  1    Mere.  53;  ^Caesar  v.  Capel,  85  Fed.  E.  403, 

Buck  V.  Lodge,  18  Ves.  450;  Parry  432;  and  there  see  a  full  review  of 

V.  Ashley.  3  Sim.  97;  Gold  v.  Can-  the  authorities  by  Judge  Hammond, 

ham,  2  Swanst.  335;  Foster  v.  Don-  3U.  S.  R.  S.,  sec.  995. 

aid,  1  Jac.  &  Walker,  353;  Eiohard-  ^  29  U.  S.  Stat,  at  L.,  oh.  265,  sec.  3, 

son  V.  Bank  of  England,  4  M.  &  C.  p.  578,  amending  sec.  996  of  U.  S.  R  S. 

165.  5  Gregory  v.  Boston  Safe  Deposit 

1  Langton  v.  Higgs,  5  Sim.  339.  Co.,  144  U.  S.  665. 
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§  675.  Convenience  of  considering  the  hearing  and  rehear- 
in  the  same  chapter. —  Inasmuch  as  the  filing  of  a  petition  for 
a  rehearing  is  the  next  successive  step  in  the  due  order  of  pro- 
cedure to  be  taken  in  a  cause  after  the  hearing,  and  the  two 
subjects  are  intimately  connected,  this  chapter  is  devoted  to  a 
consideration  of  {a)  the  hearing  and  (6)  the  rehearing. 

(a)  The  Hearing. 

§  676.  Setting  the  cause  down  for  hearing — English  chan- 
cery procedure. —  In  the  English  chancery,  as  the  procedure 
existed  in  1842,  when  the  present  United  States  equity  rules 
were  promulgated,^  a  cause  was  set  down  for  final  hearing 
by  a  rule  or  order  of  course,  entered  by  the  registrar  of  the 
court,  in  a  book  kept  in  his  ofiice  for  that  purpose,  called  the 
"cause-book;"  this  rule  or  order  fixed  the  day  on  which  the 
cause  was  to  be  heard ;  the  registrar,  after  setting  the  cause 
down  for  hearing,  gave  to  the  party  procuring  the  order  a  note 
of  the  day  on  which  the  cause  was  fixed  for  hearing,  and  he 
served  upon  the  solicitor  of  the  adverse  party  a  "  subpoena  to 

1  Equity  Rule  90. 
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hear  judgment."  1  The  rule  or  order  setting  the  cause  down 
for  hearing  could  be  made  and  entered  either  in  term  time  or 
in  vacation.  Prior  to  the  chancery  orders  of  1831,  the  rule  or 
•order  setting  a  cause  down  for  hearing  could  be  made  and  en- 
tered imterm  time  only;  but  the  eighty-second  of  those  orders 
changed  the  practice  and  authorized  the  rule  or  order  setting  the 
•cause  down  for  hearing  to  be  entered,  and  the  subpoena  to  hear 
judgment  to  be  served,  on  any  day  out  of  term  as  well  as  in 
term.^  Before  a  cause  could  be  set  down  for  hearing  three 
antecedent  steps  were  requisite  as  conditions  precedent  to  the 
■obtaining  of  the  rule  or  order  setfiftngit  down,  namely:  (1)  It 
was  necessary  that  an  order  or  rule,  "called  a  rule  to  produce 
■witnesses,"  which  was  simply  a  notice  by  one  side  to  the  other 
to  proceed  to  the  examination  of  his  witnesses,  be  entered ;  it  was 
also  called  the  "  ordinary  rule ; "  this  rule  was  entered  by  the  reg- 
istrar in  a  book  kept  in  his  office,  and  this  was  called  "entering 
the  rule."  (2)  It  was  necessary  to  enter  an  order  or  rule  passing 
publication,  which  was  entered  in  the  same  manner  as  the  "  or- 
dinary rule,"  by  which  the  depositions  were  opened,  and  the 
parties  allowed  to  obtain  copips.  (3)  It  was  necessary  that  the 
party  seeking  to  have  the  cause  set  down  for  hearing  should 
-obtain  from  the  six  clerks  oflBce,  and  produce  before  the  regis- 
trar of  the  court,  a  certificate  that  the  pleadings  in  the  cause 
had  been  regularly  filed,  and  publication  duly  passed,  or,  if  the 
■cause  was  to  be  heard  upon  bill  and  answer,  that  the  bill 
and  answer  had  been  regularly  filed;  this  certificate  was  not 
granted  unless  all  the  defendants  within  the  jurisdiction  had 
answered.  The  order  or  rule  passing  publication  could  be 
made  and  entered  in  term  time  only;  and  a  cause  could  not  be 
set  down  for  hearing  (unless  by  consent)  until  after  the  expira- 
tion of  the  term  in  which  the  rule  or  order  for  publication  was 
passed ;  but,  upon  an  application  to  the  court,  supported  by 
:afiidavit,  causing  it  to  appear  that  a  delay  would  be  to  the  par- 
ticular prejudice  of  a  party,  a  special  order  would  be  made  by 
the  court  setting  down  the  cause  for  hearing  during  the  term  in 
which  the  rule  or  order  for  publication  was  passed.  By  one 
•of  the  general  orders  in  chancery  it  was  provided  that,  after  the 

1 1  Smith's  Ch.  Pr.  400-407;  3  Dan-    Smith's  Ch.  Pr.  461;  3  Daniell,  602- 
iell,  602-613.  613;  1  Smith's  Ch.  Pr.  400-407. 

2  82  Orders  in  Chancery  of  1831;  2 
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examination  of  witnesses  in  any  cause,  either  by  commission  or 
in  the  examiner's  office,  no  'cause  should  be  set  down  to  be 
heard  the  same  term  wherein  publication  passed,  and  in  case 
the  plaintiff  did  not  think  fit  to  set  down  the  cause  for  hearing 
the  term  after  publication  had  passed,  then  the  defendant  after 
that  term  (if  he  thought  fit)  might  set  the  cause  down  to  be 
heard  ad  requisitionem  defendentis;  unless  upon  application  to 
the  court  il;  should  appear,  upon  affidavit,  that  it  would  be  to 
the  particular  prejudice  of  a  party  to  wait  for  publication.  In 
injunction  causes  the  defendant  was  at  liberty  to  apply  to  set 
down  the  cause  to  be  heard  ad  requisitionem  defendentis  the 
term  next  after  publication  passed.  But,  as  a  general  rule,  a 
cause  was  usually  set  down  for  hearing  by  the  plaintiff,  and  the 
proper  time  for  setting  it  down  was  the  term  following  that  in 
which  publication  was  passed.' 

§  677.  Same  —  Procedure  in  the  federal  courts. —  A  cause 
in  equity  in  the  circuit  courts  of  the  United  States  is  set  down 
for  final  hearing  by  an  order  of  course,  entered  by  the  clerk 
of  the  court  in  the  order-book.  The  order  is  usually  entered 
upon  a  praecipe,  or  written  request,  signed  by  plaintiff's  solic- 
itor or  counsel,  requesting  the  cause  to  be  set  down.  The 
praecipe  may  be  in  the  following  form,  namely:  The  clerk  will 
please  set  this  cause  down  for  final  hearing  upon  bill  and  ex- 
hibits, process  and  service  (or  substituted  service,  as  the  case 
may  be),  the  answer  of  the  defendant,  and  exhibits,  replication, 
and  the  proofs,  and  the  previous  proceedings  in  the  cause ;  or 
upon  bill  and  answer.  The  order  should  follow  the  language 
of  the  praecipe.  The  clerk,  being  the  custodian  of  the  record, 
can  inform  himself  whether  or  not  the  cause  is  in  a  condition 
to  be  set  down  for  hearing.  It  is  clearly  the  intention  of  the 
equity  rules,  that  when  a  cause  is  ready  to  be  set  down  for  hear- 
ing or  argument  upon  any  question  or  issue,  it  shall  be  done  by 
an  order  as  of  course,  "  and  the  purpose  for  which  the  same  is 
set  down  shall  be  notified  by  an  entry  to  be  made  in  the  clerk's 
order-book."  ^ 

§  678.  When  a  cause  may  be  set  down  for  hearing. —  The 

procedure  in  bringing  a  cause  to  a  final  hearing  is  much  more 

1 1  Smith's  Ch.  Pr.  400-407;  3  Dan-       2  Equity  Rules  3,  4^  5,  33,  38,  53,  63. 
iell,  563-574,  602-630. 
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simple  and  expeditious  in  the  circuit  courts  of  the  United  States 
than  in  the  English  chancery.  The  time  allowed  for  the  tak- 
ing of  proof  is  brief ;  a  "  rule  to  produce  witnesses  "  is  unknown 
in  the  practice,  but  as  soon  as  the  cause  is  at  issue  the  parties 
may  proceed  to  take  testimony;  publication  may  pass  in  vaca- 
tion, and  the  plaintiff  may  then  immediately  set  the  cause  dowrt 
for  hearing,  and  there  is  no  subpoena  ad  audiendum  judicium; 
if  the  plaintiff  takes  no  action,  the  defendant  doubtless  may 
set  down  the  cause  to  be  heard  ad  requisitionejn  defendentis. 
An  equity  rule  provides  that:  "Three  months,  and  no  more, 
shall  be  allowed  for  the  taking  of  ^stimony  after  the  cause  is 
at  issue,  unless  the  court,  or  a  judge  thereof,  shall,  upon  special 
cause  shown  by  either  party,  enlarge  the  time ;  and  no  testi- 
mony taken  after  such  period  shall  be  allowed  to  be  read, in 
evidence  at  the  hearing.  Immediately  upon  the  return  of  the 
commissions  and  depositions  containing  the  testimony  into  the 
clerk's  oflBce,  publication  thereof  may  be  ordered  in  the  clerk's 
office,  by  any  judge  of  the  court,  upon  due  notice  to  the  parties, 
or  it  may  be  enlarged,  as  he  may  deem  reasonable  under  all 
the  circumstances ;  but,  by  consent  of  the  parties,  publication 
of  the  testimony  may  at  any  time  pass  into  the  clerk's  office, 
such  consent  being  in  writing,  and  a  copy  thereof  entered  in 
the  order-book,  or  indorsed  upon  the  deposition  or  testimony." ' 
The  declared  policy  of  the  United  States  equity  rules,  and  of 
the  federal  statutes,  is  to  speed  "  the  hearing  of  all  causes  upon 
their  merits."" 

§  679.  Hearing  the  cause. —  The  method  of  hearing  a  cause 
in  the  English  chancery '  is  not  followed  in  the  circuit  courts 
of  the  United  States.  In  those  courts,  upon  final  hearing,  the 
pleadings  are  read,  or  briefly  stated ;  the  evidence  is  then  read 
or  stated,  the  plaintiff  reading  from  defendant's  answer  such 
admissions  as  are  relied  on  by  him  to  prove  his  case;  the  law 
and  the  facts  are  then  argued  by  counsel,  the  plaintiff's  coun- 
sel opening  and  closing  the  argument.  It  is  a  common  occur- 
rence for  the  court  to  direct  the  attention  of  counsel  to  special 
points  in  the  case,  and  request  argument  thereon.  The  clerk 
of  the  court  should  enter  all  the  evidence  that  is  read  upon 

1  Equity  Rules  1,  2,  3,  4,  5,  6;  U.  S.  2  Equity  Rule  1;  U.  S.  R.  S.,  sec.  638; 
R.  S.,  sec.  688;  ante,  §§  35-30.  ante,  t5  35. 

aSDaniell,  633. 
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the  hearing;  and  if  any  evidence  is  offered  and  excluded  by 
the  court,  the  action  of  the  court  should  be  noted  by  the  clerk.' 
In  some  jurisdictions  it  is  the  practice  for  counsel,  upon  going 
to  a  hearing,  to  file  a  memorandum  of  all  the  testimony  they 
expect  to  offer  in  the  cause.  When  the  defendant,  by  his  an- 
swer, suggests  that  the  bill  is  defective  for  want  of  parties, 
and  the  plaintiff  fails  to  set  down  the  cause  for  argument  upoa 
that  objection  only,  as  he  may  do,  within  fourteen  days  after 
answer  filed,  but  proceeds  with  the  cause  to  a  hearing,  he  shall 
not  at  the  hearing  of  the  cause,  if  the  defendant's  objection 
shall  then  be  allowed,  be  entitled  to  an  order  for  liberty  to 
amend  his~  bill  by  adding  new  parties;  but  the  court,  if  it 
thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill.^  "  If  a  defend- 
ant shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is  defect- 
ive for  want  of  parties,  not  having  by  plea  or  answer  taken 
the  objection,  and  therein  specified  by  name  or  description  of 
parties  to  whom  the  objection  applies,  the  court  (if  it  shall 
think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights 
of  the  absent  parties." '  But  an  objection  that  a  decree  in  the 
cause  would  directly  and  materially  affect  the  rights  of  per- 
sons who  have  been  omitted  as  parties  may  be  taken  at  the 
hearing,  or  in  the  appellate  court.* 

§  680.  Hearing  on  bill  and  answer. —  If  the  plaintiff  in- 
tends to  set  the  cause  down  for  final  hearing  on  bill  and  an- 
swer, he  should  do  so  within  the  time  allowed  by  the  rules  for 
filing  a  replication;  for,  if  the  answer  is  deemed  or  adjudged 
sufficient,  and  the  defendant  neither  sets  the  cause  down  on 
bill  and  answer,  nor  files  the  general  replication  thereto,  on 
or  before  the  next  succeeding  rule-dayj  the  defendant  shall  be 
entitled  to  an  order  as  of  course  for  a  dismissal  of  the  suit.' 
Where  the  cause  is  set  down  for  hearing  on  bill  and  answer, 
upon  the  hearing  the  material  allegations  of  the  answer  are 
taken  as  true  in  all  points,  and  the  allegations  of  the  bill  which 
are  not  admitted  by  the  answer  are  to  be  taken  as  untrue.*  It 
seems  that  upon  a  hearing  upon  bill  and  answer,  the  executioii 

U  Smith's  Ch.  Pr.  411,  413.  Coiron  v.  Millaudon,  19  How.  133; 

2  Equity  Rule  52.  Gregory  v.  Stetson,  133  U.  S.  579. 

3  Equity  Eule  53.  5  Equity  Rules  60,  61,  66;  3  Daniell, 
<  Mallow  V.  Hinde,  13  Wheat.  193:  353. 

Shields   v.   Barrow,    17    How.   130;        « 4?ife,  §  337,  and  authorities  there 
Eibon  V.  Railroad  Cos.,  16  Wall  446;    cited. 
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of  documents  referred  to  in  the  pleadings  may  be  proved  by- 
oral  testimony  at  the  hearing.'  If,  upon  such  hearing,  the 
court  finds  that  there  is  not  sufiicient  matter  in  the  bill  con- 
fessed by  the  answer  to  authorize  a  decree  for  the  plaintiff,  the 
suit  will  be  dismissed  with  costs;  but  the  court  will  sometimes 
give  the  plaintiff  leave  to  withdraw  the  submission  of  the 
cause,  file  a  replication  and  take  proofs.^  In  such  case  the 
order  should  be  that  the  cause  be  remanded  to  rules,  with  leave 
to  plaintiff  to  file  the  general  replication,  and  with  leave  to  all 
parties  to  take  proof.  Where  a  replication  has  been  filed,  and 
yet  the  plaintiff  sets  the  cause  (jpwn  for  hearing  on  bill  and 
answer,  he  thereby  overrules  his  own  replication,  and  the  an- 
swer must  be  taken  as  true  in  all  points.' 

§  681.  On  final  hearing  interlocutory  decrees  may  be  va- 
cated.—  Upon  a  final  hearing  upon  the  merits  of  a  suit  in 
equity  in  the  circuit  courts  of  the  United  States,  all  of  the  pre- 
vious interlocutory  orders  and  decrees  in  the  cause,  upon  any 
question  touching  the  merits,  are  open  for  revision,  and  under 
the  control  of  the  court;  and  upon  such  final  hearing  the  court 
may  reconsider  its  opinion  expressed  in  any  previous  interlocu- 
tory order  or  decree  upon  the  merits,  and  may  change  its  opin- 
ion, and  vacate  any  such  interlocutory  order  or  decree;  and 
where  there  has  been  a  hearing  upon  the  merits  upon  the 
pleadings  and  the  proof,  and  the  court  has  pronounced  and 
entered  an  interlocutory  decree,  finding  the  issues  made  in  the 
pleadings  in  favor  of  the  plaintiff  and  referring  the  case  to  a 
master  to  take  and  state  an  account,  the  court  may,  upon  the 
coming  in  of  the  master's  report,  and  upon  the  final  hearing, 
vacate  and  set  aside  the  interlocutory  decree,  and  dismiss  the  bill. 
Such  interlocutory  orders  and  decrees  remain  under  the  con- 
trol of  the  circuit  court,  and  subject  to  its  revision  and  control, 
until  the  master's  report  comes  in  and  is  finally  acted  upon  by 
the  court,  and  the  whole  of  the  matters  in  controversy  between 
the  parties  disposed  of  by  a  final  decree ;  and  upon  an  appeal 
from  that  decree  every  matter  in  dispute  will  be  open  to  the 
parties  in  the  appellate  court,  and  may  all  be  heard  and  de- 
cided at  the  same  time.* 

1 3  Daniell,  441,  637.  }  Perkins   v.  Fourniquet,   6    How. 

ii  3  Daniell,  637-639.  306-309;   Fourniquet  v.  Perkins,  16 

3  Moore    v.   Hilton,  1   Dever.   Eq.     How.  83-86. 
(N.  C.)  438. 
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(5)  Keheaeing. 

§  682.  Petition  for  rehearing  — What  to  contain  — When 
to  be  filed. —  An  equity  rule  provides  that:  " Every  petition 
for  a  rehearing  shall  contain  the  special  matter  or  cause  on 
which  such  a  rehearing  is  applied  for,  shall  be  signed  by  coun- 
sel, and  the  facts  therein  stated,  if  not  apparent  on  the  record, 
shall  be  verified  by  the  oath  of  the  party  or  by  some  •other 
person.  No  rehearing  shall  be  granted  after  the  terra  at 
which  the  final  decree  of  the  court  shall  be  entered  and  re- 
corded, if  an  appeal  lies  to  the  supreme  court.  But  if  no  ap- 
peal lies,  the  petition  may  be  admitted  at  any  time  before  the 
end  of  the  next  term  of  the  court,  in  the  discretion  of  the 
court."  ^  Although  this  rule  provides  that  "  no  rehearing  shall 
be  granted  after  the  term  at  which  the  final  decree  of  the  court 
shall  have  been  entered  and  recorded,  if  an  appeal  lies  to  the 
supreme  court,"  yet  if  the  petition  for  rehearing  is  filed  in 
season  and  entertained  by  the  court,  then  the  decree,  although 
entered  in  form,  does  not  discharge  the  parties  from  their  at- 
tendance in  the  cause,  and  they  are  bound  to  follow  the  peti- 
tion thus  pending  to  the  next  term ;  the  petition  being  filed 
and  entertained  by  the  court,  the  suit  is  thereby  prolonged 
until  the  application  is  disposed  of  in  the  regular  course  of  pro- 
ceeding. The  decree  does  not  in  effect  remain  final  while  the 
petition  for  a  rehearing  is  pending,  and  the  prescription  of  the 
rule  must  be  construed  to  mean  that  a  rehearing  cannot  be 
granted  after  the  lapse  of  the  term  unless  the  application  is 
made  therefor  during  the  term,  and  being  entertained  the  decree 
is  thereby  prevented  from  passing  beyond  the  control  of  the 
court.  The  entertaining  of  the  petition  keeps  the  jurisdiction 
alive,  and  the  granting  of  the  rehearing  may. be  made  absolute 
or  denied  thereafter,  as  the  court  may  determine.^  Where  a 
decree  finally  determines  the  entire  controversy  litigated  be- 
tween the  parties  and  nothing  remains  but  to  carry  the  decree 
into  execution,  it  is  a  final  decree ;  and  a  petition  for  a  rehear- 
ing filed  after  the  adjournment  of  the  term  at  which  the  decree 
is  entered  comes  too  late.'    It  is  familiar  law  that  a  court  of 

1  Equity  Rule  88.  How.  607,  511:  Roemer  v.  Simon,  91 

2  Aspen  Mining  &  Smelting  Co.  v.    U.  S.  149;  Central  Trust  Co.  v.  Grant 
Billings,  150  U.  S.  31,  36.  Locomotive   Works,  135  U.  S.  207, 

SLewisberg  Bank  v.  Sheffey,  140    334. 
U.  8.  445,  450;  McMicken  v.  Perin,  18 
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equjity  has  full  power  over  its  orders  and  decrees  during  the 
term  in  which  they  are  entered,  and  may,  during  ,such  term, 
grant  a  rehearing  and  vacate  its  decrees;  and  where  a  judg- 
ment or  decree  is  set  aside  at  the  term  at  which  it  is  rendered, 
it  is  as  though  it  had  never  been  rendered ;  this  control  of  the 
court  over  its  own  judgments  during  the  term  is  of  every-day 
practice.!  "When  a  final  decree  has  been  entered  by  the  court, 
upon  an  order  ^to  confesso  entered  at  rules,  the  court  may  set 
aside  the  final  decree  at  the  same  term,  upon  cause  shown, 
upon  motion  and  affidavit  of  the  defendant;  and  no  petition 
for  a  rehearing  is  necessary.^         ^ 

§683.  Same  —  Procedure. —  In  the  circuit  courts  of  the 
United  States,  when  a  case  in  equity  is  decided,  a  decree  is 
drawn  up  and  signed  by  the  judge  and  entered  on  the  records 
of  the  court  with  about  the  same  formality  as  a  judgment  in  a 
case  at  law.  And  rehearings  are  then  granted,  except  when 
a  judge  acts  of  his  own  motion,  only  upon  such  grounds  as 
would  authorize  a  new  trial  in  an  action  at  law;  that  is,  for 
newly-discovered  evidence  or  errors  of  law  apparent  upon  the 
record.  All  the  limitations  which  control  courts  in  actions  at 
law,  in  considering  allegations  of  newly-discovered  evidence 
and  errors  of  law,  apply  to  applications  for  rehearing  in  equity. 
The  proper  course  of  procedure  for  a  party  seeking  a  rehearing 
is  to  file  his  petition  with  the  clerk  of  the  court,  and  then  ob- 
tain from  the  court,  or  a  judge  thereof,  an  order  upon  the  ad- 
verse party  to  show  cause  on  the  following  rule-day,  or  on  some 
other  day  mentioned  in  the  order,  why  his  prayer  for  a  rehear- 
ing should  not  be  granted ;  the  adverse  party  may  then  answer 
the  petition  for  rehearing,  and  upon  the  petition  and  answer 
the  application  may  be  heard.  A  rehearing  should  not  be 
granted  for  newly-discovered  evidence  where  the  evidence 
could  have  been  obtained  by  reasonable  diligence  on  the  first 
hearing,  nor  where  it  is  merely  cumulative  of  that  previously 
received,  nor  when,  if  presented,  it  would  not  have  changed 
the  result.  And  as  to  errors  of  law,  they  should  be  such  as 
are  clearly  shown  by  considerations  not  previously  presented. 
The  petition  cannot  be  heard  ex  parte.     The  petitioner  must 

1  Henderson  v.  Carbondale  Coal  &       ^  Equity  Rule  19. 
Coke  Co.,  UO  U.  S.  25,  40. 
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pursue  the  regular  course  of  procedure  and  give  notice  to  the 
opposite  party.  If  the  petition  be  filed  during  the  term  at 
\\'hich  the  decree  was  rendered,  the  court  will  retain  jurisdic- 
tion over  the  cause  and  may  decide  upon  the  application  sub- 
sequent to  the  expiration  of  the  term.^  "  The  general  rule  is 
that,  upon  a  rehearing,  no  evidence  can  be  gone  into  which 
was  in  the  case  at  the  original  hearing  and  -  capable  of  being 
then  produced.  But  where  evidence  in  the  case  was  omitted 
to  be  read  at  the  original  hearing,  such,  for  example,  as  a  docu- 
ment, or  where  the  proof  of  an  exhibit  in  the  original  cause 
was  omitted,  the  court  will  make  an  order  allowing  them  to 
be  read  or  proved,  saving  just  exceptions.  ...  In  some 
cases,  too,  where,  by  a  mistake  or  slip  of  the  solicitor  or  coun- 
sel, a  document  has  not  been  proved  at  all,  or  not  proved  by 
competent  evidence,  leave  has,  under  very  special  circum- 
stances, been  granted  to  exhibit  an  interrogatory  for  that  pur- 
pose." ^ 

§  684.  Rehearing  upon  interlocutory  decrees.— In  the 
English  chancery,  interlocutory  decrees  were  the  proper  sub- 
jects of  a  rehearing ;  and  this  was  true  whether  the  decree  was 
made  upon  the  hearing  of  the  cause,  or  upon  the  hearing  of  a 
demurrer  or  plea,  or  upon  further  directions,  or  upon  excep- 
tions to  the  master's  report;  but  orders  made  upon  motion,  or 
upon  petition  ex  parte,  might  likewise  be  discharged  upon  mo- 
tion.' If  in  a  consent  decree  anything  was  inserted  to  which 
a  party  had  not  consented,  it  was  rectified  by  bill  of  review.* 
In  the  circuit  courts  of  the  United  States,  any  order  entered 
of  course  by  the  clerk  of  the  court  may  be  suspended,  or 
altered,  or  rescinded,  by  any  judge  of  the  court,  upon  motion, 
and  upon  special  cause  shown.'  When  there  has  been  an  in- 
terlocutory decree,  deciding  upon  the  issues  made  in  the  plead- 

1  Giant  Powder  Co.  v.  Cal.  Vigorit  Gillette  v.  Bate  Refrigerating  Co.,  13 
Powder  Co.,  5  Fed.  R.  197,  201;  Gillis  Fed.  R.  108;  Rogers  v.  Marshall,  13 
V.  Downey,  85  Fed.  R.  483;  Baker  v.  Fed.  R.  59,  193;  Vermont  Farm  Ma- 
Whiting,  1  Stoiy,  218,  Fed.  Cas.  786;  chine  Co.  v.  Converse,  19  Fed.  R.  825. 
Bentley  v.  Phelps,  3  Woodb.  &  M.  2  Jenkins  v.  Eldredge,  3  Story,  299, 
403,   Fed.    Cas.    1,332;    Emerson    v.  Fed.  Cas.  7,267; 
Davies,  1  Woodb.  &  M.  31,  Fed.  Cas.  '3  Daniell,  109-111. 
4,437;  Adair  v.  Thayer,  7  Fed.  R.  920;  ^  3  Daniell,  109. 
McClosky  V.  Du  Bois,  9  Fed.  R.  38;  'Equity  Rule  5. 
Munson  v.  The  Mayor,  11  Fed.  R.  72; 
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ings,  and  a  reference  to  a  master  to  take  and  state  an  account, 
and  the  master  has  made  his  report,  if  a  party  desires  a  rehear- 
ing upon  the  interlocutory  decree  upon  the  ground  of  newly- 
discovered  evidence,  the  application  should  pray  for  leave  to  file 
a  supplemental  bill  to  bring  forward  the  new  evidence,  and 
for  a  rehearing  of  the  cause  at  the  time  M'-hen  the  supplemen- 
tal bill  should  also  be  ready  for  a  hearing.^ 

§  685.  Rehearing  after  appeal. —  When  the  merits  of  a  case 
have  been  once  decided  by  the  supreme  court  on  appeal,  the 
circuit  court  has  no  authority,  without  express  leave  of  the  su- 
preme court,  to  grant  a  new  trial^  a  rehearing  or  review,  or  to 
permit  new  defenses  on  the  merits  to  be  introduced  by  amend- 
ment.    In  this  respect  a  motion  for  a  new  trial  or  a  petition 
for  a  rehearing  stands  on  the  same  grounds  as  a  bill  of  review, 
as  to  which  the  supreme  court  has  stated  the  rule  as  follows : 
"  Nor  will  a  bill  of  review  lie  in  the  case  of  newly-discovered 
evidence  after  publication  or  decree  below,  where  a  decision 
has  taken  place  on  an  appeal,  unless  the  right  is  reserved  in  the 
decree  of  the  appellate  court,  or  permission  be  given  on  appli- 
cation to  that  court  directly  for  the  purpose.    This  appears  to 
be  the  practice  of  the  court  of  chancery  and  House  of  Lords  in 
England ;  and  we  think  it  founded  in  principles  essential  to  the 
proper  administration  of  the  law,  and  to  a  reasonable  termina- 
tion of  litigation  between  the  parties  in  chancery  suits.    .    .    . 
'  The  defeated  party,  upon  the  discovery  of  new  evidence,  may, 
after  a  final  decree  in  this  court,  obtain  leave  here  to  file  a  bill 
of  review  in  the  court  below  to  review  the  judgment  which 
this  court  had  rendered.'" ^    If,  after  an  appeal  has  been  taken 
and  before  it  has  been  decided,  a  party  desires  to  file  a  petition 
for  rehearing,  the  proper  practice  is  to  make  the  application 
to  the  court  below  for  a  rehearing,  and  to  have  that  court 
send  a  request  to  the  appellate  court  for  a  return  of  the  record, 
in  order  that  it  might  proceed  further  in  the  cause.     Should 
such  a  request  be  made  by  the  lower  court,  the  supreme  court 

1  Baker  v.  Whiting,  1  Story,  228,  parte  Story,  12  Pet.  339;  Southard  v. 
Fed.  Cas.  786;  Jenkins  v.  Edredge,  3  Russell,  16  How.  545;  Ex  parte  Du- 
Story,  399,  Fed.  Cas.  7,267;  Reeves  v.  buque  &  Pacific  R.  Co.,  1  Wall.  69; 
Keystone  Bridge  Co.,  9  Off.  Gaz.  885,  Stewart  v.  Solomon,  97  U.  S.  361; 
Fed.  Cas.  11,661.  Gaines  v.  Bugg,  148  U.  S.  238;  United 

2  In  re  Potts,  166  U.  S.  263,  267;  Ex  States  v.  Knight,  1  Black,  488,  489. 
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may,  in  a  proper  case  and  under  proper  restrictions,  make  the 
necessary  order;  but  the  supreme  court  cannot  make  such  an 
order  on  the  application  of  the  parties.  The  court  below  alone 
can  make  the  request;  the  applicatibn  of  the  parties  must  be 
addressed  to  the  lower  court  and  not  to  the  appellate  court.' 
The  rule  is  that  if  a  petition  for  rehearing  is  presented  in  sea- 
son and  entertained  by  the  court,  the  time  limited  for  a  writ 
of  error  or  an  appeal  does  not  begin  to  run  until  the  petition 
is  disposed  of;  until  then  the  judgment  or  decree  does  not  take 
final  effect  for  the  purposes  of  the  writ  of  error  or  appeal.^ 

§  686.  Order  granting  or  refusing  a  rehearing  not  re- 
viewable on  appeal.—  A  petition  for  a  rehearing  in  a  suit  in 
equity  in  a  circuit  court  of  the  United  States  is  addressed  to  the 
sound  discretion  of  the  court  where  the  decree  was  rendered ; 
it  is  within  the  sound  discretion  of  that  court  to  open  the  de- 
cree and  grant  a  rehearing,  or  to  refuse  it;  and  the  order  of 
the  court  in  granting  or  refusing  to  grant  a  rehearing  cannot 
be  appealed  from,  nor  can  it  be  reviewed  upon  an  appeal  from 
the  final  decree  in  the  cause.  The  petition  for  a  rehearing 
presents  no  question  which  can  be  reviewed  in  an  appellate 
court.' 

§  687.  Rehearing  where  no  appeal  lies.^- "Where  a  final 
decree  is  rendered  in  a  case  in  a  circuit  court  of  the  United 
States  where  no  appeal  lies,  the  court  may,  in  its  discretion, 
allow  a  petition  for  rehearing  to  be  filed  at  any  time  before 
the  end  of  the  next  term  of  the  court.^ 

1  Roemer  V.  Simon,  91 U.  S.  149, 150.  v.  Perin,   18  How.   507;   Sternes  v. 

2  Aspen  Mining  &  Smelting  Co.  v.  Franklin  Co.,  14  Wall.  15;  San  Pedro, 
Billings,  150  U.  S.  31,  36;  Brockett  etc.  Co.  v.  United  States,  146  U.  S. 
V.  Brockett,  2  How.  238,  249;  Texas  130;  Boesch  v.  Groffl,  133  D.  S.  697; 
&  Pacific  Ry.  Co.  v.  Murphy,  111  U.  8.  Buffington  v.  Harvey,  95  U.  S.  99. 
488;  Memphis  v.  Brown,  94  U.  S.  715.        <  Equity  Rule  88;  Glenn  v.  Noonan, 

'Cameron  V.Roberts, 3  Wheat. 591;  43  Fed.  R.  403;  Glenn  v.  Dimmock, 
Wyle  V.  Coxe,  14  How.  1;  Brockett  43  Fed.  R.  550;  Newman  v.  Moody, 
V.  Brockett,  3  How.  238;  McMioken    19  Fed.  R.  858, 
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§  68G.  Plan  of  this  chapter. 

(a)  The  General  Nature  op  De- 
crees. 

689.  Definition,  classification  and 

form  of  decrees. 

690.  Drawing  up,    passing,  enter- 

ing and  enrolling  decrees  — 
English  chancery  proced- 
ure. 

691.  Enrollment  of  decrees  in  the 

federal  courts. 
693.  Interlocutory  decree  defined. 

693.  Final  decree  defined. 

694.  Final  decree  on  demurrer. 

695.  Decree  in  foreclosure  suits. 

696.  Same — Money  decree  for  bal- 

ance above  proceeds  of  sale. 

697.  Requisites  of  a  final  decree  of 

foreclosura 

698.  Dependent  or  subsequent  final 

decrees  in  a  cause. 

699.  Decrees  upon  intervening  peti- 

tions, 

700.  Decrees  for  or  against  receiv- 

ers on  their  accounts. 

701.  Decrees  in  equity  either  in 

personam  or  in  rem. 

702.  Final  decree  pro  confesso. 

703.  Decrees  against  infants. 

704.  Liens  of  judgments  and  de- 

crees —  Federal  statutes. 

705.  Same  —  Same  —  Limitations. 

706.  Interest  on  judgments  and  de- 

crees. 

707.  Same — Ten  per  centum  dam- 

ages on  appeal  for  delay  — 
Rules  of  appellate  courts. 

(b)  Remedies  foe  the  Correction, 
Alteration  and  Reversal  of 
Decrees. 

708.  Four  remedies  for  the  correc- 

tion of  decrees. 


§  709.  Correction    of   clerical    mis- 
takes in  decrees. 

710.  Bill  of  review  —  Its    nature 

and  office  —  English  chan- 
eery  procedure  stated  by 
Lord  Redesdale. 

711.  Same — Same — Further  state- 

ment of  the  English  chan- 
cery procedure. 

713.  Remedy  by  bill  of  review  in 
the  federal  courts. 

713.  Same  —  Bill  of  review  for  er- 
rors apparent  must  be 
brought  in  time  allowed  for 
appeal. 

714  Same  —  Parties  to  bills  of  re- 
view. 

715.  Same  —  Leave  to  file  a  bill  of 

review. 

716.  Same  —  Same  —  Performance 

of  the  decree. 

717.  No  bill  of  review  after  decis- 

ion on  appeal  unless  by 
leave  of  the  appellate  court. 

(c)  Enforcing  the  Execdtion  of 
Decrees. 

718.  Execution    of    decrees    in 

equity  —  Originally  in  per- 
sonam only — History  of  the 
English  chancery  procedure. 

719.  Same  —  Same  —  Same  —  Re- 

form of  the  English  chan- 
cery procedure  by  the  orders 
of  1839. 

730.  Execution  of  decrees  in  eq  uity 
in  the  federal  courts — Writ 
of  assistance. 

721.  Same  —  Writ  of  fieri  facias 
for  the  collection  of  money 
decreed  to  be  paid. 

733.  Same  —  Writs  of  attachment 
and  sequestration  to  enforce 
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the  execution  of  decrees  for 
the  performance  of  a  spe- 
cific act. 

723.  Same  — Orders  affecting  per- 
sons not  parties  to  the  suit. 

734  Execution  of  decrees  ordering 
sales  of  property — Federal 
statutes. 


735.  Execution  of  decrees  for  par- 

tition of  real  estate. 

736.  Execution  of  decrees  to  settle 

boundaries. 

737.  Service    of   orders    and    de- 

crees— "Writ  of  execution." 
728.  Final   record  in   equity  and 
admiralty  cases. 


§  688.  Plan  of  this  chapter. —  It  is  proposed  in  this  chapter 
to  consider,  very  briefly,  {a)  the  general  nature  of  decrees,  (J) 
remedies  for  the  correction,  alteration  and  reversal  of  decrees^ 
and  (c)  enforcing  the  execution  of  decrees.  For  convenience 
of  arrangement,  the  rehearing,  which  is  one  of  the  remedies 
for  the  correction,  alteration  and  reversal  of  decrees,  was  dis- 
cussed in  a  previous  chapter,  in  connection  with  the  hearing} 

{a)  The  Geneeal  Natuee  of  Deceees. 

§689.  Definition,  classiiication,  and  form  of  decrees. — A 

decree  is  a  sentence,  or  order  of  the  court,  pronounced  on  hear- 
ing and  understanding  all  the  points  in  issue,  and  determin- 
ing the  right  of  all  the  parties,  according  to  equity  and  good 
conscience."  Decrees  are  either  (1)  final  or  (2)  interlocutory. 
If  the  decree  determines  all  the  questions  in  issue  between  the 
parties,  and  does  not  adjourn  any  matter  for  further  consider- 
ation, it  is  called  a  final  decree.'  In  England,  prior  to  what 
are  known  as  the  judicature  acts,  "the  forms  of  judgments  at 
common  law  and  of  decrees  in  chancery  differed  widely.  Judg- 
ments at  common  law  were  uniform,  simple  and  invariable, 
and  being  limited  by  the  form  of  the  writ  in  the  action  to  the 
recovery  of  land,  goods  or  money,  could  not  be  molded  so  as 
to  meet  cases  in  which  conditions  were  to  be  imposed  or  vari- 
ous interests  dealth  with.  Decrees  in  chancery,  from  the  more 
comprehensive  nature  of  the  relief  given,  the  number  of  the  par- 
ties often  interested,  the  various  claims  asserted,  circumstances 
to  be  dealt  with,  and  questions  to  be  finally  determined,  were 
necessarily  more  complicated.  But  notwithstanding  the  great 
pliability  of  equitable  jurisdiction  and  procedure,  the  forms  of 
the  decrees  and  orders  by  which  the  court  gave  effect  to  its  de- 
terminations were  generally  well  established,  and,  for  the  most 
part,  uniform."  *  A  decree  consists  of  four  parts,  namely :  (1)  The 


i4nfe,iJ§  683-687. 
2  3DanieU,  631. 


'  1  Seton  on  iDecrees,  3. 
*  1  Seton  on  Decrees,  1. 
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date  and  title,  which  is  a  recital  of  the  day  of  the  month  and  year 
when  it  is  pronounced ;  (2)  the  recitals  of  the  pleadings  and  the 
facts  upon  which  the  court  bases  its  order;  (3)  the  declaratory 
part,  which  is  sometimes  inserted  for  the  purpose  of  declaring  the 
rights  of  a  party ;  and  (4)  the  ordering  part,  which  contains  the 
determination  and  directions  of  the  court.^  A  United  States 
equity  rule  declares  that:  "In  drawing  up  decrees  and  orders, 
neither  the  bill,  nor  answer,  nor  other  pleadings,  nor  any  part 
thereof,  nor  the  report  of  any  master,  nor  any  other  prior  pro- 
ceeding, shall  be  recited  or  stated  in  the  decree  or  order;  but 
the  decree  and  order  shall  begin ^  substance  as  follows:  'This 
cause  came  on  to  be  heard  (or  to  be  further  heard,  as  the  case 
may  be)  at  this  term,  and  was  argued  by  counsel ;  and  there- 
upon, upon  consideration  thereof,  it  was  ordered,  adjudged 
and  decreed  as  follows,  viz : '  (Here  insert  the  decree  or  order.)  "  ^ 
Mr.  Justice  Story,  discussing  the  form  of  a  decree,  with  ref- 
erence to  the  practice  in  correcting  it  upon  bill  of  review,  said: 
"  It  has  been  suggested  at  the  bar  that  no  bill  of  review  lies 
for  errors  of  law,  except  where  such  errors  are  apparent  on 
the  face  of  the  decree  of  the  court.  That  is  true  in  the  sense 
in  which  the  language  is  used  in  the  English  practice.  In 
England,  the  decree  always  recites  the  substance  of  the  bill 
and  answer  and  pleadings,  and  also  the  facts  on  which  the 
court  founds  its  decree.  But  in  America  the  decree  does  not 
ordinarily  recite  either  the  bill,  or  answer,  or  pleadings,  and 
generally  not  the  facts  on  which  the  decree  is  founded.  But 
with  us,  the  bill,  answer,  and  other  pleadings,  together  with 
the  decree,  constitute  what  is  properly  considered  as  the  rec- 
ord. And,  therefore,  in  truth,  the  rule  in  each  country  is  pre- 
cisely the  same  in  legal  effect  although  expressed  in  different 
language,  viz. :  that  the  bill  of  review  must  be  founded  on  some 
error  apparent  upon  the  bill,  answer,  and  other  pleadings,  and 
docree ;  and  that  you  are  not  at  liberty  to  go  into  the  evidence 
at  large  in  order  to  establish  an  objection  to  the  decree,  founded 
on  the  supposed  mistake  of  the  court  in  its  own  deductions 
from  the  evidence." '    No  rule  is  better  settled  than  that  the 

1 3  Daniell,  653,  654;  1  Seton  on  De-    justice,    containing  the  declaratory 
crees,  5,  6;  Bean  v.  Smith.  3  Mason,    part. 
253,  Fed.  Cas.  1,174.    See  this  case  for        2  Equity  Rule  86. 
a  decree  rendered  by  Story,  circuit       '  Whiting  v.  Bank  of  the  United 

States,  13  Pet.  13,  14. 
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decree  must  conform  to,  and  be  sustained  by,  both  the  allega- 
tions and  the  proofs  in  the  cause.  It  is  certainly  a  correct 
principle  that  the  court  cannot  decree  to  a  plaintiff,  whatever 
he  may  prove,  more  than  he  claims  in  his  bill.  Every  bill  must 
contain  in  itself  suificient  matters  of  fact,  per  se,  to  maintain 
the  case  of  the  plaintiff;  so  that  the  same  may  be  put  in  issue 
by  the  answer,  and  established  by  the  proofs.  The  proofs 
must  be  according  to  the  allegations  of  the  parties^  and  if  the 
proofs  go  to  matters  not  within  the  allegations,  the  court  can- 
not judicially  act  upon  them  as  a  ground  for  its  decision;  for 
the  pleadings. do  not  put  them  in  contestation.  The  allegata 
and  the  probata  must  reciprocally  meet  and  conform  to  each 
other.  And  the  decree  of  the  court  must  conform  to  both  the 
pleadings  and  the  proofs.*  A  decree  is  suflSciently  certain, 
when,  taken  in  connection  with  the  pleadings,  it  fully  de- 
scribes and  furnishes  ample  means  for  the  Identification  of  the 
property  which  is  adjudged  by  it  to  one  of  the  parties.^ 

§  690.  Drawing  up,  passing,  entering  and  enrolling  de- 
crees —  English  chancery  procedure. —  The  English  chancery 
procedure,  as  it  existed  at  the  time  the  United  States  equity  rules 
were  promulgated,  required  a  great  deal  of  formality,  and  pre- 
scribed a  great  many  rules,  now  seemingly  technical  and  arti- 
ficial, which  were  necessary  to  be  observed  in  drawing  up, 
passing,  entering  and  enrolling  decrees,  before  they  became  a 
permanent  record  of  the  court  and  were  considered  of  a  suffi- 
ciently permanent  nature  to  entitle  them  in  other  courts  to 
the  same  consideration  and  attention  that  is  paid  by  one  court 
of  record  to  the  records  of  other  courts  of  the  same  nature ; 
and,  whilst  these  formalities  and  rules  have  not  been  adopted 
in  federal  equity  procedure,  it  would  seem  that  some  account 
of  them  is  requisite  to  a  proper  understanding  of  the  proced- 
ure upon  decrees,  and  the  remedies  which  obtain  in  the  federal 
courts  for  their  correction,  alteration  and  reversal.  The  sev- 
eral and  successive  steps  necessary  to  be  taken  in  regard  to  the 
judgments  of  the  English  chancery,  from  the  time  they  were 
pronounced  until  they  finally  became  a  permanent  record  of 

1  Harrison  v.  Nixon,  9  Pet.   503;  25;   Harding  v.   Handy,  11  Wheat 

Carneal  v.  Bank,  10  Wheat.  181,  189;  103. 

Crocket  v.  Lee,  7  Wheat  532,  525;  2  Howes  v.  Victoria  Copper  Mining 

Simms   v.  Guthrie,  9    Cranch,    19,  Co.,  160  U.  S.  303,  314 
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the  court,  were  substantially  as  follows :  1.  The  minutes  of 
the  decree.  When  a  cause  had  been  heard,  the  judge  before 
whom  it  was  heard  pronounced  his  decree  orally  in  open  court, 
stating  what  was  decreed  and  the  directions  given ;  and  the 
minutes  of  the  decree  were  taken  down  by  the  registrar  of  the 
court,  and  entered  by  him  in  a  book,  and  read  over  by  him  in 
the  presence  of  the  parties  or  their  counsel,  and  copies  were 
also  given  out.  Then  the  party  in  whose  favor  the  decree  was 
pronounced  served  a  notice  upon  the  other  party  to  attend  be- 
fore the  registrar  for  the  purpose  of  "  settling  the  minutes ; " 
and  upon  the  attendance  of  the  parties,  or  their  solicitors,  the 
"  minutes  were  settled"  by  the  registrar;  and,  if  either  party 
was  dissatisfied  with  the  minutes  as  settled  by  the  registrar, 
,  he  made  an  application  to  the  court  to  have  them  varied ;  this 
application  was  made  by  petition,  stating  the  specific  matters 
to  be  added  or  altered,  and  the  application  was  made  to  the 
court  which  pronounced  the  decree.  2.  Drcvwing  up  the  de- 
cree.  The  minutes  being  settled,  the  registrar,  at  the  request  of 
the  party  in  whose  favor  the  decree  was  made,  drew  up  the 
decree  and  delivered  it  to  such  party,  who,  after  examining  it, 
returned  it  to  the  registrar's  ofiice,  and  an  office  copy  was  then 
obtained  by  the  adverse  party.  3.  Passing  tloe  deeree.  The 
party  in  whose  favor  the  decree  Avas  made  then  made  applica- 
tion to  the  registrar  "  to  appoint  a  day  for  passing  the  decree," 
upon  which  notice  was  given  to  the  adverse  party  informing 
him  that  on  a  day  named  "  the  decree  will  be  passed,"  and 
requiring  him  to  bring  his  copy  and  attend  the  passing,  or 
else  the  registrar  would  "  pass  the  decree  without  him."  If 
no  objections  were  made  to  the  decree  as  drawn  up,  it  was 
passed  "  by  the  registrar  affixing  his  signature  thereto."  This 
was  called  passing  the  decree;  the  act  did  not  require  the  sig- 
nature of  any  judge.  If  there  were  any  objections  made  in 
the  registrar's  office  to  the  decree  as  drawn  up  by  him,  the 
party  objecting  might  apply  by  petition  to  the  court  to  settle 
the  question.  4.  Entering  the  decree.  The  decree  being  passed, 
as  attested  by  the  registrar's  signature,  a  true  copy  thereof 
was  then  entered  of  course,  by  the  entering-clerk,  in  the  enter- 
ing-books  in  the  registrar's  office.  The  entry  of  the  decree 
was  supposed  to  be  complete  when  it  was  left  with  the  enter- 
ing-clerk, and  it  was  his  duty  to  mark  upon  it  the  day  of  the 

47 
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montli  and  year  in  which  the  same  was  left  with  him  for  entry. 
If  a  decree  was  not  entered  within  the  time  prescribed  by  the 
rules  and  course  of  the  court,  the  party  interested  might  ob- 
tain an  order  to  enter  it  nuno  pro  tunc;  and  upon  such  appli- 
cation the  minute-book  of  the  registrar  was  admissible  to  show 
that  such  a  decree  was  pronounced.  5.  Enrollment  of  the  de- 
cree. A  new  engrossment,  signed  by  the  lord  chancellor,  and 
bearing  the  impress  of  the  great  seal,  was  required  for  the 
enrollment  of  every  decree,  whether  made  by  the  lord  chan- 
cellor himself,  the  vice-chancellor,  or  the  master  of  the  rolls. 
The  solicitor  of  the  party  drew  up  the  form  of  the  decree  for 
enrollment,  reciting  therein  all  the  pleadings,  orders,  master's 
report,  and  material  proceedings  in  the  cause,  and  engrossed 
it  upon  paper,  and  the  paper  upon  which  the  enrollment  was 
made  was  called  the  "  docket."  The  siz-clerk  then  certified 
at  the  foot  of  the  Jast  sheet  of  the  "docket"  that  it  agreed 
with  the  several  pleadings,  orders  and  proceedings  therein  re- 
cited, and  had  been  examined  by  him  or  his  deputy.  The 
"  docket "  was  then  presented  to  the  judge  who  pronounced 
the  decree  for  his  signature.  If  the  decree  was  pronounced 
by  the  lord  chancellor,  it  was  presented  to  him  at  once;  if 
pronounced  by  the  master  of  the  rolls  or  the  vice-chancellor, 
his  signature  was  procured  before  presenting  it  to  the  lord 
chancellor,  who  then  signed  it,  the  day  and  year  when  it  was 
signed  being  written  at  the  foot  of  the  "  docket ; "  the  "  docket " 
was  then  engrossed  upon  parchment,  and  both  the  original 
and  the  parchment  were  deposited  in  the  record-room  with  the 
record-keeper  for  safe  custody.  If  the  decree  was  not  enrolled 
within  the  time  required  by  the  rules  of  the  court,  the  party 
might  obtain  an  order  as  a  matter  of  course  to  enroll  it  nunc 
pro  tune.  6.  Effect  of  enrollment.  The  effect  of  the  enrollment 
was  to  make  the  decree  a  permanent  record  of  the  court,  and 
prevent  a  rehearing  of  the  cause,  or  any  alteration  or  reversal 
of  the  decree  except  by  appeal  to  the  House  of  Lords,  or  by  bill 
of  review.  It  also  enabled  the  party  in  whose  favor  it  was 
made  to  plead  the  decree  in  bar  of  any  new  bill  which  might 
be  filed  against  him  for  any  of  the  matters  embraced  in  the  bill 
upon  which  the  decree  was  founded.' 

13  Daniell,  668-686;  1  Smith's  Ch.  2  Smith's  Ch.  Pr.  482-485.  The  en- 
Pr.  420-435;  3  Smith's  Ch.  Pr.  3-13;  roUment  of  a  decree  in  the  English 
Chancery  Orders  37, 38, 29, 30,  of  1833;    chancery  is  very  much  like  a  final 
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§  691.  Enrollment  of  decrees  in  the  federal  courts. —  In 

suits  in  equity  in  the  circuit  courts  of  the  United  States,  a  de- 
cree is,  according  to  the  course  of  procedure  in  those  courts, 
deemed  to  be  drawn  up,  passed,  entered  and  enrolled  as  of  the 
term  in  which  it  is  pronounced.  When  the  court  pronounces 
its  judgment,  a  decree  is  drawn  up  in  conformity  therewith  by 
the  counsel  of  the  party  in  whose  favor  it  is  made,  and  sub- 
mitted to  opposing  counsel;  if  counsel  are  unable  to  agree  upon 
the  provisions  and  form  of  the  decree,  the  court  interposes  and 
adjusts  the  differences.  "When  the  final  draft  of  the  decree  is 
made,  it  is  signed  by  the  presidingk  judge  of  the  court,  and  en- 
tered by  the  clerk  upon  the  minutes  of  the  court,  and  that  is 
all  there  is  of  it.^  "When  the  court  has  in  fact  decided  a  cause 
and  actually  pronounced  a  decree,  but,  through  inadvertence, 
there  has  been  a  failure  to  enter  it,  the  court  may,  upon  appli- 
cation duly  made  and  proof  adduced,  order  the  decree  to  be 
signed  and  entered  nunc  pro  time;  and  where  the  application 
is  fully  made  out  by  proof,  the  length  of  time  that  has  elapsed 
since  the  decree  was  pronounced  is  not  material.^  Where  a 
cause  has  been  argued  and  a  decree  pronounced,  but  before  it 
is  entered  one  of  the  parties  dies,  the  decree  should  be  signed  and 
•entered  as  of  a  date  prior  to  the  death  of  such  party.' 

§  692.  Interlocutory  decree  defined. —  "  An  interlocutory 
■decree  is  when  the  consideration  of  the  particular  question  to 
be  determined,  or  of  further  directions  generally,  is  reserved 
till  a  future  hearing;  and  the  further  hearing  is  termed  a  hear- 
ing upon  further  directions,  or  upon  the  equity  reserved."  *  "  In 
interlocutory  decrees  in  equity,  the  consideration  of  the  par- 
ticular question  to  be  determined,  or  further  considerations 

record  in  equity  suits  jn  the  circuit  11  Ves.  601 ;  Lawrence  v.  Richmond,  1 

courts  of  the  United  States  and  in  Jacob  &  W.  241 ;  Gray  v.  Brignar- 

the  chancery  courts  of  some  of  the  dello,  1  Wall.  637,  636. 

states  of  the  American  Union.  ^  New  Orleans  v.  Gaines,  138  U.  S. 

1  Whiting  V.  Bank  of  the  United  595;  Burnliam  v.  Dolling,  1  Green 

States,  13  Pet.  6,  15;  Giant  Powder  (N.  J.),  310;  Benson  v.  Woolverton,  1 

■Co.  V.  Vigorit  Powder  Co.,  5  Fed.  E.  Green  (N.  J.),  110;  Davies  v.  Da  vies, 

197.  9  Ves.  461;   Campbell  v.  Mesier,  4 

2Ruokman  v.  Decker,  37  N.  J.  Eq.  Johns.  Ch.  343;  Vroom  v.  Ditmas,  5 

^44;  Benson  v.  Woolverton,  1  Green  Paige  Ch.  528;  Mitchell  v.  Overton, 

(N.  J.),  110;  Burnham  v.  Dolling,  1  103  U.  S.  63. 

•Green  (N.  J.),  310;  Downe  y.  Lewis,  *3  Daniell,  631. 
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generally,  is  adjourned  by  the  decree.  The  further  hearing 
was  formerly  termed  the  hearing  upon  further  directions,  or, 
after  proceedings  directed  at  law,  the  hearing  upon  the  equity 
reserved.  ...  It  is  necessary  in  many  cases,  before  the 
rights  of  the  parties  can  be  finally  determined,  to  make  inqui- 
.  ries  as  to  facts,  or  parties,  to  take  accounts  between  the  parties, 
to  take  the  accounts  of  the  estate  to  be  administered,  or  to  get 
in  the  personal  estate,  and  sell  the  real  estate.  In  such  cases 
the  usual  course  has  been  to  direct  that  further  considera- 
tion of  the  cause  be  adjourned ;  and  when  the  inquiries  have 
been  answered,  or  the  accounts  taken,  and  the  chief  clerk's  cer- 
tificate has  been  filed,  the  cause  is  brought  on  again."  ^  "Where, 
upon  a  bill  seeking  to  restrain  defendant  from  further  trespass^ 
ing  upon  land  pending  suit,  and  for  an  account  for  the  value 
of  ore  taken  by  defendant  from  the  land,  an  order  was  entered 
upon  the  hearing  granting  a  perpetual  injunction  as  prayed, 
and  referring  the  cause  to  the  master  to  take  and  state  the  ac- 
count, the  supreme  court  of  the  United  States,  upon  an  appeal, 
held  the  order  interlocutory  merely.  Justice  Blatchford,  de- 
livering the,  opinion  of  the  court,  said:  "We  think  that  the 
decree  is  not  a  final  decree,  and  that  this  court  has  no  jurisdic- 
tion of  the  appeal.  The  decree  is  not  final,  because  it  does  not 
dispose  of  the  entire  controversy  between  the  parties.  The  bill 
prays  only  for  an  injunction  and  an  account  of  the  quantity 
and  value  of  the  ore  taken  from  the  land  by  the  defendant.. 
The  injunction  is  granted,  but  the  account  remains  to  be  taken. 
The  case  is  not  one  where  nothing  remains  to  be  done  by  the 
court  below  except  to  execute  ministerially  its  decree.  In  all 
cases  like  the  one  before  us,  this  court  has  uniformly  held  that 
the  decree  was  not  final  and  was  not  appealable."  ^  "Where 
the  circuit  court  decreed  that  the  plaintiffs  were  entitled  to 
two-sevenths  of  certain  property,  and  referred  the  matter  to  a 
master  to  take  and  report  an  account  of  it,  and  reserved  all 
other  matters  in  controversy  until  the  coming  in  of  the  master's 
report,  the  decree  was  held  to  be  interlocutory.'  And  where 
the  decree  of  the  circuit  court  ascertained  the  heirship  of  the 
plaintiffs  and  their  relative  rights  in  a  succession,  but  referred 

iSeton's  Decrees,  2;  Richmond  v.       2  Keystone  Iron  Co.  v.  Martin,  133 
Atwood,  53  Fed.  R.  10, 19.  U.  S.  91,  93. 

'  Perkins  v.  Fourniquet,  6  How.  206. 
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it  to  a  master  to  state  Recounts  between  the  plaintiffs  and  de- 
fendants, and^to  ascertain  how  much  property  remained  in  the 
hands  of  the  latter,  and  how  much  had  been  sold,  with  the 
prices,  and  to  ascertain  what  might  be  due  from  either  of  the 
defendants  to  the  plaintiffs,  it  was  held  that  the  decree  was 
not  final  and  not  appealable.^  In  a  suit  to  enjoin  the  infringe- 
ment of  letters  patent,  the  circuit  court  entered  a  decree  award- 
ing a  perpetual  Injunction,  and  referring  the  cause  to  a  master 
to  ascertain  and  report  the  damages  which  the  plaintiff  had 
sustained ;  and  the  supreme  court  held  the  decree  not  final  and 
not  appealable.''  • 

§  693.  Final  decrees  defined.— The  rule  is  well  settled  and 
of  long  standing  that  a  judgment  or  decree  to  be  final,  within 
the  meaning  of  that  term  as  used  in  the  acts  of  congress  giv- 
ing the  federal  appellate  courts  jurisdiction  on  appeal  and 
writs  of  error,  must  terminate  the  litigation  between  the  par- 
ties on  the  merits  of  the  case,  so  that,  if  there  should  be  an 
affirmance  in  the  appellate  court,  the  court  below  would  have 
nothing  to  do  but  to  execute  the  judgment  or  decree  it  had 
already  rendered.'  It  has  not  always  been  easy  to  decide 
when  decrees  in  equity  are  final  within  this  rule,  and  there 
may  be  some  apparent  conflict  in  the  cases  on  that  subject,  but 
in  the  common-law  courts  the  question  has  never  been  a  diffi- 
cult one.  If  the  judgment  is  not  one  which  disposes  of  the 
whole  case  on  its  merits  it  is  not  final.  Consequently  it  has 
been  uniformly  held  that  a  judgment  of  reversal,  by  a  state 
appellate  court,  with  leave  for  further  proceedings  in  the  court 
below,  cannot  be  carried  to  the  United  States  supreme  court 
on  writ  of  error.*    When  the  decree  decides  the  right  to  the 

iCraigheadv.  Wilson,  18  How.  199.  Wall.  653;  Railroad  Co.  v.  Swasey,  33 
2  Barnard  v.  Gibson,  7  How.  650;  Wall.  405;  Commissioners  v.  Lucas, 
Humiston  v.  Stainthorp,  2  Wall.  106.  93  U.  S.  108;  Mower  v.  Fletcher,  114 
SBostwick  V.  BrinkerhoflE,  106  U.  S.  U.  S.  137,  128;  Keystone  Iron  Co.  v. 
3,4;  Whiting  V.  Bank  of  the  United  Martin,  133  U.  S.  91-98;  Winthrop 
States,  13  Pet.  6;  Forgay  v.  Conrad,  Iron  Co.  v.  Meeker,  109  U.  S.  180;  St. 
6  How.  201 ;  Craighead  V.  Wilson,  18  Louis,  Iron  Mt.  etc.  R.  Co.  v.  South- 
How.  199;  Beebe  v.  Russell,  19  How.  em  Express  Co.,  108  U.  S.  24;  Ex 
283;  Bronson  V.  Railroad  Co.,  3  Black,  parte  Norton,  108  U.  S.  337;  Ray  v. 
534;  Thompson  v.  Dean,  7  Wall.  342;  Lord,  3  Cranch,  179. 
St.  Clair  County  v.  Lovingston,  18  ^  Bostwick  v.  BrinkerhoflE,  106  U.  S. 
Wall  628;    Parcels  v.  Johnson,  20  3,4;  Mower  v.  Fletcher,  114  IT.  S.  137» 
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property  in  contest,  and  directs  it  to  be  delivered  up  by  the 
defendant  to  the  plaintiff,  or  directs  it  to  be  sold,  or  directs 
the  defendant  to  pay  a  certain  sum  of  money  to  the  plaintiff, 
and  the  plaintiff  is  entitled  to  have  such  decree  immediately 
carried  into  execution,  the  decree  must  be  regarded  as  a  final 
one  to  that  extent,  and  authorizes  an  appeal,  although  so  much 
of  the  bill  is  retained  in  the  circuit  court  as  is  necessary  for 
the  purpose  of  adjusting  by  a  further  decree  the  accounts  be- 
tween the  parties  pursuant  to  the  decree  passed.'  When  a 
decree  finally  decides  and  disposes  of  the  whole  merits  of  the 
cause,  and  reserves  no  further  question  for  the  future  judg- 
ment of  the  court,  so  that  it  will  not  be  necessary  to  bring  the 
cause  again  before  the  court  for  its  final  decision,  it  is  a  final 
decree.  It  is  true  a  decree  may  be  final,  although  it  directs  a 
reference  to  a  master,  if  all  the  consequential  directions  de- 
pending upon  the  result  of  the  master's  report  are  contained 
in  the  decree,  so  that  no  further  decree  of  the  court  will  be 
necessary,  upon  the  confirmation  of  the  report,  to  gi/oe  the  pa/r- 
ties  the  entire  and  full  benefit  of  the  previoiis  decision  of  the 
cov/rt.  In  such  cases  the  decree  is  held  to  be  final  upon  the 
ground  that  the  whole  merits  of  the  controversy  between 
the  parties  has  been  fully  decided,  that  execution  has  leen 
wwa/rded,  and  that  the  reference  to  the  master  is  merely  for  the 
purpose  of  adjusting  the  account.*  A  decree  which  settles  the 
equities  of  the  bill,  and  refers  the  cause  to  a  master  to  ascer- 
tain the  amount  of  the,  fund  in  litigation  to  be  distributed  to 
the  parties  in  interest,  and  to  report  to  the  court,  is  not  a  final 
decree ;  to  make  it  final,  and  authorize  an  appeal,  the  decree 
must  be  final  in  all  matters  within  the  pleadings,  so  that  an 
affirmance  of  the  decree  will  end  the  litigation.'  A  decree 
which  finally  determines  the  entire  controversy  litigated  be- 

128;  Brown  v.  'Dnioii  Bank,  4  How.  Werner  v.  Charleston,  151.  IT.  S.  360, 

465;  Pepper  v.  Dunlap,  5  How.  51;  361;  Brown  v.  Baxter,  146  U.  S.  619, 

Tracy   v.   Holoombe,   24  How.  436;  620;  Rice  v.  Sanger,  144  U.  S.  197; 

Moore  v.  Robbins,  18  Wall.  588;  Mc-  Meagher  v.  Minnesota  Thresher  Mfg. 

Conihe  v.  Knox  County,  91  U.  S.  1;  Co.,  145  U.  S.  608,  611;  Johnson  v. 

Baker  v.  White,  92  U.  S.  176;  Davis  Keith,  117  U.  S.  199. 

V.  Cranch,  94  U.  S.  514;  Clark  v.  Kan-  '  Forgay  v.  Conrad,  6  How.  201, 207. 

sas  City,  172  U.  S.  334;  Union  Mutual  2  Beebe  v.  Russell,  19  How.  238. 

Life  Ins.  Co.  v.  KirohoflE,  160  XJ.  a  '  Craighead  v.  Wilson,  18  How.  199, 

874  377;  Great  Western  Telegraph  201. 
Co.  V.  Burnham,  163  U.  8.  339,  341; 
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tween  the  parties,  nothing  remaining  to  be  done  but  to  carry 
the  decree  into  execution,  is  a  final  decree ;  and  such  decree  is 
not  deprived  of  its  character  as  a  final  adjudication  by  the 
fact  that  the  fund  which  is  the  subject  of  litigation  is  held  in 
the  court  for  final  distribution  as  decreed."  "When  a  decree 
does  not  reserve  the  consideration  of  the  points  of  equity  aris- 
ing upon  the  determination  of  the  legal  rights  of  the  parties, 
or  of  the  further  directions  consequent  upon  the  master's  re- 
port, or  the  costs  of  suit,  it  is  said  to  be  a  final  decree,  and, 
when  duly  signed  and  enrolled,  may  be  pleaded  in  bar  to  a 
new  bill  for  the  same  matter.  0|  this  nature  is  a  decree  dis. 
missing  the  plaintiff's  bill,  which  may  be  pleaded  in  bar  to  a 
new  suit,  unless  accompanied  with  a  direction  that  the  dis- 
missal is  to  be  without  prejudice  to  the  plaintift"'s  right  to  file 
another  bill."  ^ 

§694.  Final'decree  on  demurrer. —  When  a  bill  in  equity 
is  demurred  to  upon  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and,  upon  consideration, 
the  court  sustains  the  demurrer,  and  the  plaintiff  does  not  ob- 
tain leave  to  amend,  and  the  bill  is  dismissed,  the  order  of  dis- 
missal entered  by  the  court  upon  the  demurrer  is  a  final  deter- 
mination of  the  rights  of  the  parties,  and  is  a  final  decree 
which  may  be  pleaded  in  bar  of  a  new  bill  by  the  plaintiff  for 
the  same  matter.' 

§  695.  Decree  in  foreclosure  suits. —  A  decree  foreclosing 
a  mortgage  and  ordering  a  sale  of  the  mortgaged  premises  is 
a  final  decree,  settling  the  merits  of  the  controversy;  and  it 
is  not  necessary  to  its  finality  that  the  sale  should  have  taken 
place  and  been  confirmed ;  the  proceedings  subsequent  to  the 
foreclosure  and  order  of  sale  are  simply  means  of  executing 
the  decree.*  A  decree  declaring  the  rights  of  the  parties 
merely,  and  directing  an  account  in  conformity  therewith,  but 
reserving  the  consequential  directions  and  the  question  of  costs 

1  Lewisberg  Bank  v.  Sheflfey,  140  ing  v.  Bank  of  the  United  States,  13 
U.  S.  450.  Pet.  15;  Bronson  v.  Railroad  Co.,  3 

2  3Daniell,  638.  Black,  538;  St.  Louis,  Iron  Mt.  etc. 

3  Alley  V.  Nott,  111  U.  S.  473,  477;  R.  Co.  v.  Southern  Express  Co.,  108 
Redesdale  (6th  Am.  ed.),  254  U.  S.  34;  Ex  parte  Norton,  108  U.  S. 

*  Ray  V.  Low,  3  Cranch,  179;  Whit-    337. 
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until  the  coining  in  of  the  master's  report,  is  merely  an  inter- 
locutory decree.  A  decree  never  can  be  said  to  be  final  where 
-it  is  impossible  for  the  party  in  whose  favor  it  is  made  ever 
to  obtain  any  benefit  therefrom  without  again  setting  the 
cause  down  for  hearing  before  the  court,  upon  the  equity  re- 
served, upon  the  coming  in  and  confirmation  of  the  report  of 
the  master,  to  whom  it  is  referred  to  ascertain  certain  facts 
which  are  absolutely  necessary  to  be  ascertained  before  the 
case  is  finally  disposed  of  by  the  court,  or  which  the  chancellor 
thinks  proper  to  have  ascertainel  before  he  grants  any  relief 
whatever  to  the  plaintiff.  But  if  the  decree  not  only  settles 
the  rights  of  the  parties,  but  also  gives  all  the  consequential 
directions  which  will  be  necessary  to  a  final  disposition  of  the 
cause  upon  the  mere  confirmation  of  the  report  of  the  master, 
it  is  a  final  decree,  although  the  amount  to  which  the  plaintiff 
may  be  entitled  under  such  decree  is  still  to  be  ascertained  by 
a  reference  to  a  master  for  that  purpose.  If,  in  the  ordinary 
case  of  a  bill  for  the  foreclosure  of  a  mortgage,  the  decree 
merely  decides  or  declares  the  rights  of  the  plaintiff  by  virtue 
of  his  bond  and  mortgage,  and  refers  it  to  a  master  to  com- 
pute and  ascertain  the  amount  dae  him,  reserving  all  further 
questions  and  directions  until  the  coming  in  and  confirmation 
of  the  master's  report,  it  is  an  interlocutory  decree  merely ; 
for  the  plaintiff  cannot  obtain  the  benefit  of  his  suit  until  he 
brings  the  cause  on  to  be  heard  again  upon  the  equity  reserved, 
and  for  further  directions  as  to  the  sale  of  the  mortgaged 
premises,  and  the  payment  of  his  debt  and  costs  out  of  the  pro- 
ceeds of  such  sale.  But  if  the  decree,  in  addition  to  the  refer- 
ence to  the  master  to  compute  the  amount  due  upon  the  bond 
and  mortgage,  proceeds  further  and  gives  the  usual  directions 
in  such  causes,  that,  upon  the  coming  in  and  confirmation  of 
the  report  of  the  master,  the  premises  shall  be  sold,  and  that 
the  master  who  makes  such  sale  shall  pay  the  amount  so  found 
due,  together  with  the  interest  and  costs  of  suit,  out  of  the 
proceeds  of  such  sale,  and  decreeing  the  mortgagor  to  pay  the 
deficiency  reported  due  on  such  sale,  the  decree  is  final,  al- 
though the  mortgagor  shall  have  the  right  to  except  to  the 
master's  report.  For  the  questions  arising  upon  the  exceptions 
to  the  master's  report  in  such  cases  are  merely  incidental  to 
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the  carrying  of  the  final  decree  in  the  cause  into  full  effect.' 
A  final  decree  is  the  last  decree  which  is  necessary  to  be  en- 
tered to  give  to  the  prevailing  party  the  full  and  entire  bene- 
fit of  the  judgment  of  the  court  in  his  favor.  Although  some 
further  proceedings  are  to  be  had  before  a  master  to  carry 
into  effect  the  decree  of  the  court,  yet,  if  all  the  consequential 
directions  depending  upon  the  result  of  those  proceedings  are 
given  in  the  decree,  it  is  final.  It  is  true  there  may  be  excep- 
tions to  the  master's  report,  and  in  that  case  a  further  order 
of  the  court  will  be  necessary  to  dispose  of  those  exceptions. 
But  a  decree  is  not  the  less  finakin  its  nature  because  some 
future  order  of  the  court  may  possibly  become  necessary  to 
carry  such  final  decree  into  effect.  The  usual  decree  in  suits 
in  equity  to  foreclose  mortgages,  for  the  sale  of  the  mortgaged 
premises,  the  distribution  of  the  fund  arising  therefrom,  and 
finally  disposing  of  the  question  of  costs,  is  a  final  decree,  al- 
though the  master's  report  of  the  sale  and  distribution  may  be 
excepted  to,  if  it  is  erroneous,  and  may  require  a  subsequent 
order  of  the  court  to  dispose  of  the  questions  which  may  thus 
arise.^  In  a  suit  to  foreclose  a  mortgage  it  is  indispensable 
that  the  decree  should  ascertain  and  declare  the  fact,  nature 
and  extent  of  the  default  which  constituted  the  breach  of  the 
condition  of  the  mortgage,  and  which  justified  the  plaintiff  in 
filing  the  bill  to  foreclose  it,  and  the  amount  due  on  the  mort- 
gage debt  which,  according  to  the  terras  of  the  security,  the 
mortgagor  is  required  to  pay ;  and  the  decree  should  fix  a  rea- 
sonable time  within  which  the  mortgagor  shall  pay  the  amount 
so  found  due,  and  direct  that  if  it  is  not  paid  within  the  time 
limited  in  the  decree  the  mortgaged  premises  shall  be  sold  and 
the  proceeds  brought  into  court  to  be  applied  to  the  extinguish- 
ment of  the  amount  decreed  to  be  due  on  the  mortgage  debt. 
The  equity  of  the  mortgagor  against  the  mortgagee  is  not  ex- 
hausted or  fextinguished  until  sale  actually  confirmed ;  for,  if 
at  any  time  prior  to  the  confirmation  of  the  sale  he  should 
bring  into  court  for  the  mortgagee  the  amount  of  the  debt,  in- 
terest and  cost,  he  will  be  allowed  to  redeem.  It  is  the  deed 
made  to  the  purchaser,  actually  transferring  the  title  of  the 

1  Johnson  v.  Everett,  9  Paige,  636,    Ch.  131 ;  Wright  v.  Miller,  3  Barb.  Ch. 
'638;  Kane  v.  Whittick,  8  Wend.  303;    387. 
'Quackeubush  v.  Leonard,  10  Paige       ^  Mills  v.  Hoag,  7  Paige  Ch.  18. 
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parties  to  the  suit,  that  terminates  the  mortgagor's  equity  of 
redemption.  The  finding  of  the  amount  due,  for  non-payment 
of  which,  according  to  the  terms  of  the  decree,  the  mortgaged 
property  is  ordered  to  be  sold,  is  the  foundation  of  the  right 
of  the  mortgagee  further  to  proceed,  and  a  substantial  error 
in  that  finding  must,  on  appeal,  vitiate  all  subsequent  proceed- 
ings. The  right  to  redeem  is  a  favorite  in  equity,  and  will  not 
be  taken  away,  except  upon  a  strict  compliance  with  the  steps 
necessary  to  divest  it.'  In  one  of  the  cases  cited,  the  su- 
preme court  of  the  United  States,  speaking  through  Mr.  Justice 
Swayne,  said :  "  Can  a  decree  of  strict  foreclosure,  which  does 
not  find  the  amount  due,  which  allows  no  time  for  the  pay- 
ment of  the  debt  and  the  redemption  of  the  estate,  and  which 
is  final  and  conclusive  in  the  first  instance,  be  sustained  ?  The 
equity  of  redemption  is  a  distinct  estate  from  that  which  is 
vested  in  the  mortgagee  before  or  after  the  condition  broken. 
It  is  descendible,  devisable  and  alienable,  like  other  interests 
in  real  property.  As  between  the  parties  to  the  mortgage,  the 
law  protects  it  with  jealous  vigilance.  It  not  only  applies  the 
maxim  '  once  a  mortgage  always  a  mortgage,'  but  any  limita- 
tion of  the  right  to  redeem,  as  to  time  or  persons,  by  a  stipu- 
lation entered  into  when  the  mortgage  is  executed,  or  after- 
wards, is  held  to  be  oppressive,  contrary  to  public  policy,  and 
void.  By  the  common  law,  when  the  condition  of  the.  mort- 
gage was  broken,  the  estate  of  the  mortgagee  became  indefeasi- 
ble. At  an  early  period  equity  interposed  and  permitted  the 
mortgagor,  within  a  reasonable  time,  to  redeem  upon  the  pay- 
ment of  the  amount  found  to  be  due.  The  debt  was  regarded 
by  the  chancellor,  as  it  has  been  ever  since,  as  the  principal, 
and  the  mortgage  as  only  an  accessory  and  a  security.  The 
doctrine  seems  to  have  been  borrowed  from  the  civil  law. 
After  the  practice  grew  up  of  applying  to  the  chancellor  to 
foreclose  the  right  to  redeem  upon  default  in  the  payment  of 
the  debt  at  maturity,  it  was  always  an  incident  of  the  remedy 
that  the  mortgagor  should  be  allowed  a  specified  time  for  the 
payment  of  the  debt.  This  was  fixed  by  the  primary  decree, 
and  it  might  be  extended  once  or  oftener,  at  the  discretion  of 

1  Chicago  &  Vincennes  R.  Co.  v.    Shillaber  v.  Robinson,  97  U.  S.  68, 76; 
Fosdick,  106  U.  S.  47,  70;  Howell  v.     Clark  v.  Ray  burn,  8  Wall  818-324 
Western  R.  Co.,  94  U.  S.  468,  464; 
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the  chancellor,  according  to  the  circumstances  of  the  case.  It 
was  only  in  the  event  of  a  final  default  that  the  foreclosure 
was  made  absolute.  In  this  country  the  proceeding  in  most 
of  the  states,  and  perhaps  in  all  of  them,  is  regulated  by  stat- 
ute. The  remedy  thus  provided  when  the"  mortgage  is  exe- 
cuted enters  into  the  convention  of  the  parties  in  so  far  that 
any  change  by  legislative  authority  which  affects  it  substan- 
tially to  the  injury  of  the  mortgagee  is  held  to  be  a  law  '  im- 
pairing the  obligation  of  a  contract'  within  the  meaning  of  the 
provisions  of  the  constitution  upon  the  subject.  .  .  .  The  nine- 
tieth rule  of  equity  practice  adopted  by  the  supreme  court  di- 
rects that  where  no  rule  prescribed  by  this  court,  or  by  the 
circuit  court,  is  applicable,  the  practice  of  the  circuit  court 
shall  be  regulated  by  the  practice  of  the  High  Court  of  Chan- 
cery in  England,  so  far  as  it  can  be  applied  consistently  with 
the  local  circumstances  and  conveniences  of  the  district  where 
the  court  is  held.  The  equity  spoken  of  in  the  process  act  of 
1792  is  the  equity  of  the  English  chancery  system.  Spence 
says :  '  At  length,  in  the  reign  of  Charles  I.,  it  was  well  estab- 
lished that  in  all  cases  of  mortgages,  where  the  money  was 
actually  paid  or  tendered,  though  after  the  day,  the  mortgage 
should  be  considered  as  redeemed  in  equity  as  it  would  have 
been  at  law  on  payment  before  the  day;  and  from  that  time 
bills  began  to  be  filed  by  mortgagees  for  the  extinction  or 
foreclosure  of  this  equity,  unless  payment  were  made  by  a  short 
day,  to  he  named.'  The  settled  English  practice  is  for  the  de- 
cree to  order  the  amount  due  to  be  ascertained,  and  the  costs 
to  be  taxed;  and  that  upon  the  payment  of  both  within  six 
months  the  plaintiff  shall  reconvey  to  the  defendant;  but  in 
default  of  payment  within  the  time  limited,  '  that  the  said  de- 
fendant do  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  equity  of  redemption  of  and  in  said  mortgaged  prem- 
ises.' We  have  been  able  to  find  no  English  case  where,  in 
the  absence  of  fraud,  a  time  of  redemption  was  not  allowed  by 
the  decree.  The  subject  was  examined  by  Chancellor  Kent 
with  his  accustomed  fullness  of  research.  He  came  to  the  con- 
clusion that  the  time  was  in  the  discretion  of  the  chancellor, 
and  to  be  regulated  by  the  circumstances  of  the  particular 
case;  but  he  nowhere  intimates  that  such  an  allowance  could 
be  entirely  withheld.    The  practice  in  Illinois  is  in  conformity 
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with  this  view.  In  the  light  of  these  authorities,  we  are  con- 
strained to  hold  that  the  decree  in  the  case  before  us  is  fatally 
defective."  ^ 

§  696.  Same  —  Money  decree  for  balance  above  proceeds 
of  sale. —  An  equity  rule  promulgated  April,  1864,  directs  that: 
"  In  suits  in  equity  for  the  foreclosure  of  mortgages  in  the  cir- 
cuit courts  of  the  United  States,  or  in  any  court  of  the  terri- 
tories having  jurisdiction  of  the  same,  a  decree  may  be  rendered 
for  any  balance  that  may  be  found  due  to  the  complainant  over 
and  above  the  proceeds  of  the  sale  or  sales,  and  execution  may 
issue  for  the  collection  of  the  same,  as  is  provided  in  the  eighth 
rule  of  this  court  regulating  the  equity  practice,  where  the 
decree  is  solely  for  the  payment  of  money."  ^  The  eighth  equity 
rule  directs  that  "  final  process  to  execute  any  decree  may,  if 
the  decree  be  solely  for  the,  payment  of  money,  be  by  a  writ 
of  execution,  in  the  form  used  in  the  circuit  court  in  suits  at 
common  law  in  actions  of  assumpsit." '  The  decree  in  such  a 
case  should  direct  that  for  the  balance  "  execution  may  issue, 
as  at  law."  But  to  authorize  a  deficiency  decree  a  foundation 
must  be  laid  for  it  in  the  pleadings  and  proofs;  the  equity  rule 
does  not  authorize  the  circuit  courts  to  find  a  balance  due  be- 
cause partial  extinguishment  has  been  effected  by  a  sale,  if,  as 
a  matter  of  fact,  the  balance  of  the  indebtedness  is  not  then 
due  and  payable.  And  where  a  foreclosure  decree  pro  con- 
fesso  was  entered  upon  an  order  ^to  confesso,  that  will  not  pre- 
vent the  defendant  from  insisting  on  appeal  that  the  averments 
of  the  bill  did  not  justify  the  deficiency  decree.* 

§  697.  Requisites  of  a  final  decree  of  foreclosure.  —  A 

final  decree  of  foreclosure  in  a  suit  in  federal  equity  should 
contain  the  following  requisites,  viz. :  (1)  It  should  ascertain, 
declare  and  establish  the  execution  of  the  bond  and  mortgage, 
their  date,  the  amount  of  the  debt  thereby  secured  and  when 
the  same  became  due  and  payable.  (2)  It  should  describe  with 
reasonable  certainty  the  mortgaged  premises,  and  ascertain,  de- 
clare and  establish  the  date  upon  which  the  lien  of  the  debt 
upon  them  arose,  showing  a  compliance  with  the  local  registra- 

1  Clark  v.Rayburn,  8  WalL  318-384       <  Central  R.  Co.  v.  Central.  Trust 

2  Equity  Rule  93.  Co.,  183  U.  S.  83,  89-91. 
3 Equity  Rules. 
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tion  laws.  (3)  It  should  ascertain,  declare  and  establish  the 
default  of  the  mortgagor,  and  the  manner  in  which  it  occurred; 
and  it  should  ascertain,  declare  and  decree  the  amount,  princi- 
,pal  and  interest,  due  on  the  mortgage  debt,  and  that  it  is  secured 
by  the  mortgage  on  the  described  premises,  and  that  the  lien  of 
the  mortgage  is  thereby  foreclosed,  and  the  defendant  decreed 
to  pay  the  debt  with  costs  of  suit.  (4)  The  decree  should  specify 
a  reasonable  time  within  which  the  defendant  is  allowed  to 
redeem,  by  the  payment  of  the  amount  found  due  in  the  de- 
cree, and  decree  that  in  default  thereof  he  shall  be  barred  of 
his  equity  of  redemption,  and  th^property  sold  to  pay  the  debt 
and  costs  of  suit ;  the  decree  should  appoint  a  master  to  make 
the  sale,  subject  to  confirmation  by  the  court,  direct  the  terms 
of  sale,  and  that  the  proceeds  of  the  sale  be  brought  into  court, 
to  be  applied  under  its  direction  to  the  mortgage  debt  and 
costs,  and  to  any  other  claims  upon  the  fund,  according  to  their 
priorities.  (5)  The  decree  should  direct  that  after  confirma- 
tion of  the  sale  by  the  court,  the  master  shall  execute  and  de- 
liver a  deed  to  the  purchaser,  and  that  he  be  let  into  possession 
of  the  mortgaged  premises ;  and  that  any  of  the  parties  to  the 
cause  who  may  be  in  possession  of  the  premises  or  any  part 
thereof,  and  any  person  who,  since  the  commencement  of  the 
suit,  has  come  into  possession  under  them,  or  either  of  them, 
shall  deliver  possession  thereof  to  the  purchaser,  on  production 
of  the  master's  deed,  and  a  certified  copy  of  the  order  absolute 
confirming  the  report  of  the  sale,  and  that  he  have  a  writ  of 
assistance  for  possession.  (6)  The  decree  should  also  direct 
that  if  the  mortgaged  premises  shall  not  sell  for  enough  to  pay 
and  satisfy  the  decree,  then  for  any  balance  the  plaintiff  shall 
have  his  execution  as  at  law  against  the  defendant.^ 

§  698.  Dependent  or  subsequent  final  decrees  in  a  cause. — 

There  may  be  more  than  one  final  decree  in  a  suit  in  equity. 
It  is  well  established  by  the  decisions  of  the  supreme  court  of 
the  United  States,  that,  after  a  final  decree  which  disposes  of 

1  Chicago  &  Vinoennes  R.  Co.  v.  Clark  v.  Rayburn,  8  WalL  318-334; 

Fosdick,  106  U.  S.  47,  70;  Howell  r  Central  E.  Co.  v.  Central  Trust  Co., 

Western  E.  Co.,  94  U.  S.  463.  464;  133  U.  S.  83,  89-91;  Equity  Rules  7, 

Shillaber  v.  Robinson.  97  U.  S.  68,  76;  8,  93. 
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a  principal  subject  of  litigation  and  settles  the  rights  of  the 
parties  in  regard  to  that  matter,  there  may  subsequently  arise 
important  matters  requiring  the  judicial  action  of  the  court  in 
relation  to  the  same  property  and  some  of  the  same  rights 
litigated  in  the  main  suit,  making  necessary  substantive  and 
important  orders  and  decrees,  in  which  the  most  material  rights 
of  the  parties  may  be  passed  upon  by  the  court,  and  which, 
when  they  partake  of  the  nature  of  final  decisions  of  those 
rights,  are  regarded  as  final  decrees  within  the  meaning  of  the 
acts  of  congress  defining  the  federal  appellate  jurisdiction.^ 
After  a  decree  adjudicating  the  rights  of  the  parties  litigated 
in  the  pleadings,  other  persons  having  no  previous  interest  in 
the  litigation  may  become  connected  with  the  case  in  the 
course  of  the  subsequent  proceedings,  in  such  manner  as  to  sub- 
ject them  to  the  jurisdiction  of  the  court;  and  they  may  in  like 
manner  acquire  rights  in  regard  to  the  subject-matter  of  the 
litigation,  which  the  court  is  bound  to  protect.  Sureties  sign- 
ing appeal  bonds,  stay  bonds,  delivery  bonds,  and  receipters  in 
writs  of  attachment,  become  jwas^-parties  to  the  proceedings, 
and  subject  themselves  to  the  jurisdiction  of  the  court,  so  that 
summary  judgments  may  be  rendered  upon  their  bonds  or  re- 
cognizances. And  in  the  case  of  a  creditor's  bill,  or  other  suit, 
by  which  a  fund  or  trust  assets  are  brought  into  the  custody  of 
the  court  for  distribution  to  creditors  and  others  having  an 
interest  in  it,  and  some  of  whom  are  not  brought  before  the 
court  as  parties  to  the  original  proceeding,  such  persons  are  at 
liberty  to  come  in  before  the  master  after  the  decree,  and  es- 
tablish their  claims  to  share  in  the  distiibution,  and  obtain  the 
decree  of  the  court  determining  their  rights.^  A  purchaser  or 
bidder  at  a  master's  sale  in  chancery  thereby  makes  himself  a 
party  to  the  proceedings  and  subjects  himself  to  the  jurisdic- 
tion of  the  court  for  all  orders  necessary  to  compel  the  comple- 
tion of  the  purchase,  and  he  can  be  compelled  to  perform  his 
agreement  specifically;  and  he  has  the  right  to  be  heard  on  all 
questions  thereafter  arising,  affecting  his  bid,  which  are  not 

1  Farmers'  Loan  &  Trust  C6.,  Peti-  Morgan,  111  IT.  S.  648;  Burnham  v. 

tioners,  139  U.  8.  206,  313;  Blossom  Bowen,  111  U.  S.  776. 

V.  Railroad  Ca,  1  Wall.  655;  Fosdlck  «  Blossom  v.  Railroad  Co.,  1  WalL 

V.  Schall,  99  U.  S.  235;  Williams  v.  665. 
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foreclosed  by  the  terms  of  the  decree  of  sale,  or  are  expressly 
reserved  to  him  by  the  decree,  and  to  appear  and  claim  at  the 
hands  of  the  court  such  relief  as  the  rules  of  equity  proceedings 
entitle  him  to  have;  he  has  the  right  to  be  heard  in  opposition 
to  any  and  all  claims  which  would  impose  an  additional  burden 
on  him  as  a  purchaser;  and  a  decree  of  the  court  confirming  or 
setting  aside  any  such  sale  is  a  final  decree,  from  which  an  ap- 
peal will  lie  in  behalf  of  any  one  having  an  appealable  interest 
in  the  question.^  And  in  consonance  with  this  doctrine,  where, 
in  a  suit  to  foreclose  a  mortgage  on  a  railroad,  and  the  road 
had  been  placed  in  the  hands  of  a  receiver,  after  a  final  decree 
of  foreclosure  had  been  rendered  and  an  appeal  had  been  taken 
and  prosecuted  therefrom,  the  lower  court,  pending  the  appeal, 
made  and  entered  an  order  authorizing  the  receiver  to  borrow 
money  for  the  purposes  of  the  receivership  and  to  secure  the 
loan  by  receiver's  certificates  which  were  made  a  paramount 
lien  on  the  mortgaged  property,  such  last  order  was  held  by 
the  supreme  court  to  be  a  final  decree,  from  which  an  appeal 
lay  by  any  party  to  the  proceeding  having  an  appealable  in- 
terest in  the  question.^ 

§  699.  Decrees  npon  intervening  petitions "When  a  suit 

in  equity  is  brought  in  a  circuit  court  of  the  United  States  to 
foreclose  a  mortgage  upon  a  railroad,  and  the  court  through 
its  receiver  takes  possession  and  control  of  the  railroad,  and 
an  intervening  creditor,  by  leave  of  the  court,  files  in  such  suit 
a  petition  of  intervention,  claiming  to  be  the  owner  of,  or  to 
have  an  interest  in,  or  a  lien  upon,  any  of  the  property  so  held 
by  the  court  by  its  receiver,  or  upon  its  income,  or  the  pro- 
ceeds of  the  sale  thereof,  and  the  court  enters  a  decree  fully 
deciding  upon  and  determining  the  claim  set  up  in  the  petition 
of  intervention,  such  decree  is  a  final  decree,  and  cannot  be 
vacated  or  set  aside  by  the  court  after  the  expiration  of  the 
term  when  it  was  made,  and,  where  the  amount  is  sufficient, 
an  appeal  will  lie  from  the  decree ;  such  a  decree  is  made  upon 
matters  distinct  from  the  general  subject  of  litigation  in  the 

1  Blossom  V.  Railroad  Co.,  1  Wall,    gan,  111  U.  S.  684;  Delaplaine  v.  Law- 
655;  Kneeland  V.  American  Loan  Co.,    rence,  10  Paige  Ch.  603. 
136  U.  S.  89,  94,  95;  Williams  v.  Mor-       «  Farmers'  Loan  &  Trust  Co.,  Peti- 
tioners, 139  U.  S.  306.  313. 
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suit,  which  is  the  foreclosure  of  the  mortgage.*  ,  Where  there 
is  no  fund  nor  trust  assets  in  court  undergoing  administration, 
an  order  of  court  refusing  to  permit  a  person  to  intervene  in  a 
suit  is  not  a  final  determination  of  any  right,  and  is,  therefore, 
not  a  final  decree.  It  is  well  settled  that  the  order  denying 
leave  to  intervene  in  such  cases  is  not  regarded  as  a  final  de- 
termination of  the  claim  on  which  the  intervention  is  based, 
but  leaves  the  petitioner  at  liberty  to  assert  his  rights  in  any 
other  appropriate  form  of  proceeding.  Such  orders  not  only 
lack  finality,  but  they  cannot  be  reviewed,  because  they  merely 
involve  an  exercise  of  the  discretionary  power  of  the  trial  court.* 
It  is  doubtless  true  that  cases  may  arise  where  the  denial  of  the 
right  of  a  third  party  to  intervene  therein  would  be  a  practical 
denial  of  certain  relief  to  which  the  intervenor  is  fairly  en- 
titled, and  can  only  obtain  by  an  intervention.  Cases  of  this 
sort  are  those  where  there  is  a  fund  in  court  undergoing  ad- 
ministration, to  which  a  third  party  asserts  some  right  which 
will  be  lost  in  the  event  that  he  is  not  allowed  to  intervene  be- 
fore the  fund  is  dissipated.  In  such  cases  an  order  denying 
leave  to  intervene  is  not  discretionary  with  the  chancellor  and 
will  generally  furnish  the  basis  of  an  appeal,  since  it  finally 
disposes  of  the  intervenor's  claim  by  denying  him  all  right  to 
relief.'  A  court  cannot  lawfully  refuse  to  permit  an  interven- 
ing petition  to  be  filed  when  the  petitioner  shows  a  title  to  or 
a  lien  upon  the  property  in  the  custody  of  a  receiver,  and  a 
present  right  to  its  possession,  which  is  superior  to  any  right 
or  title  that  is  or  may  be  asserted  by  the  parties  to  the  suit  in 
which  the  intervention  is  filed,  and  at  whose  instance  a  receiver 
was  appointed.* 

1  Trust  Co.  V.  Grant  Locomotive  Fed.  E.  664;  Jones  &  Laughlin  v. 
Works,  135  U,  S.  207,  221-337;  Fos-  Sands,  79  Fed.  R.  913;  In  re  StruU, 
dick  V.  Schall,  99  U.  S.  385;  Eouse  v.  Petitioner:  Credits  Commutation  Co. 
Letcher,  156  U.  S.  47,  48;  Sunflower  v.  United  States,  91  Fed.  R.  570;  S.  C, 
Oil Co.v.  Wilson,  143 U.S.  313;V.&A.  34  C.  C.  A.  13;  Sioux  City,  O.  &  W. 
Coal  Co.  V.  Central  Railroad,  etc.  Co.,  Ry.  Co.  v.  Manhattan  Trust  Co.,  93 
170  U.  S.  335;   Southern  Ry.  Co.  v.  Fed.  R.  430,  431. 

Carnegie  Steel  Co.,  176  U.  S.  257.  '  Credits     Commutation    Co.    v. 

2  Credits  Commutation  Co.  v.  United  States,  177  U.  S.  311,313;  S.O., 
United  States,  177  U.  S.  311,  313;  Ex  34  C.  C.  A.  12;  s.  0.,  91  Fed.  R.  570; 
parte  Cutting,  94  U.  S.  14;  Guion  v.  Minot  v.  Mastin,  95  Fed.  R.  734,  739. 
Liverpool,  London,  etc.  Ins.  Co.,  107  <  Minot  v.  Mastin,  95  Fed.  R  734, 
U.  S.  173;  Hamlin  v.  Trust  Co.,  78  737,  739. 
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§  700.  Decrees  for  or  against  receivers  on  their  accounts. 

Where  in.  a  suit  in.  equity  for  the  foreclosure  of  a  mortgage  a 
receiver  is  appointed,  and  in  the  progress  of  the  suit,  in  the  set- 
tlement of  his  accounts,  he  is  ordered  to  pay  money  into  court,' 
or  allowances  are  made  to  him  for  counsel  fees  or  other  ex- 
penses,^ such  orders  are  final  decrees  from  which  an  appeal  may 
be  prosecuted  by  the  receiver  or  any  party  to  the  suit  having 
an  appealable  interest. 

§  701.  Decrees  in  equity  either  in  personam  or  in  rem. — 

Decrees  in  equity  are  either  m  personam  or  im,  rem?  The 
distinction  between  the  classes  of  cases  where  the  court  acts 
in  personam,  and  in  rem,  is  pointed  out  in  previous  sections 
of  this  work,  where  the  authorities  are  cited.*  The  judiciary 
acts  now  in  force  authorize  the  circuit  courts  of  the  United  States 
to  render  decrees  in  rem,  where  the  defendants  are  absent,  for 
the  purpose  of  enforcing  "  any  legal  or  equitable  lien  upon,  or 
claim  to,  or  to  remove  any  incumbrance  or  lien  or  cloud  upon, 
the  title  to  real  or  personal  property  within  the  jurisdiction 
where  the  suit  is  brought."  * 

§  702.  Final  decree  pro  confesso. —  "When  the  defendant 
fails  to  appear  and  make  defense,  as  required  by  the  equity 
rules,  the  plaintiff  may  enter  an  order  as  of  course  upon  the 
order-book  in  the  clerk's  oiflce  taking  the  bill  pro  confesso; 
and  thereafter  the  cause  shall  proceed  ex  parte,  and  the  alle- 
gations of  the  bill  which  are  distinct  and  positive  are  taken  as 
true  without  proofs;  and  where  the  allegations  of  the  bill  are 
indefinite,  or  the  demand  of  the  plaintiff  is  in  its  nature  un- 
certain, the  certainty  requisite  to  a  proper  decree  must  be 
afforded  by  proof;  and,  at  any  time  after  the  expiration  of 
thirty  days  after  the  entry  of  the  order  taking  the  bill  j?yo  con- 
fesso, the  court  in  term  may  proceed  to  enter  a  final  decree 
upon  the  matter  of  the  bill,  if  the  same  can  be  done  without 
answer,  and  is  proper  to  be  decreed,  and  such  decree  shall  be 

1  Hinckley  V.  Gilman,  etc.  R  Co.,  94  ^Ante,  §§  75,  76,  and  authorities 
U.  S.  467.  cited. 

2  Stuart  V.  Boulware,  133  tJ.  S.  78.  ^Ante,  §  96,  and  statutes  and  au- 

3  Hart  V.  Sansom,  110  U.  S.  151, 154 ;  thorities  cited. 
ante,  §  545,  and  authorities  cited. 
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deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set 
aside  the  same.' 

§  703.  Decrees  against  infants. —  !N"o  proceeding  can  be  had 
in  a  cause  against  an  infant  defendant,  after  service  of  subpoena 
upon  him,  until  a  guardian  ad  litem  has  been  appointed  for  him, 
to  protect  his  interest;  and  it  is  judicial  error  for  the  court  to 
render  a  decree  for  the  plaintiff  against  an  infant  defendant 
upon  an  order  pro  ccmfesso,  or  upon  admissions  made  by  the 
guardian  ad  litem  in  the  answer  filed  by  him;  infant  defend- 
ants are  incapable  in  law  of  admitting  the  facts  upon  which 
the  plaintifif  rests  his  claim  to  relief,  and  their  guardian  ad  litem 
cannot  make  such  admissions  for  them.  No  decree  should  be 
rendered  against  an  infant  defendant  except  upon  strict  proof 
of  all  the  allegations  of  the  bill  upon  which  the  plaintiff  rests 
his  claim  to  relief  against  such  defendant.^  It  was  a  general 
rule  in  the  English  chancery,  in  a  decree  against  an  infant,  to 
give  him  a  day  to  show  cause  against  the  decree,  when  he 
should  become  of  age ; '  but  in  courts  of  the  United  States  the 
general  effect  of  decrees  against  infant  defendants  is  regulated 
by  the  law  of  the  state  in  whict  the  court  is  held.* 

§  704.  Liens  of  judgments  and  decrees  —  Federal  stat- 
utes.— A  federal  statute  provides :  "  (1)  That  judgments  and  de- 
crees rendered  in  a  circuit  or  district  court  of  the  United  States 
within  any  state  shall  be  liens  on  property  throughout  such 
state  in  the  same  manner  and  to  the  same  extent  and  under 
the  same  conditions  only  as  if  such  judgments  and  decrees 
had  been  rendered  by  a  court  of  general  jurisdiction  of  such 
state:  Provided,  that  whenever  the  laws  of  any  state  require 
a  judgment  or  decree  of  a  state  court  to  be  registered,  recorded, 
docketed,  indexed,  or  any  other  thing  to  be  done,  in  a  particu- 

^Ante,  §§  163, 164, 165,  166,  167,  and  Chester  v.  Beaver,  3  Ves.  317;  White 

the  statutes,  equity  rules  and  adju-  v.  Joyce,  158  U.S.  128;  Enos  v.  Capps, 

dicated  cases  there  cited.  13  III.  356,  258;  ChaflBn  v.  Kimball,  33 

2  Bank  of  U.  S.  v.  Ritchie,  8  Pet.  111.  36,  38;  Quigley  v.  Roberts,  44  111. 

138,  144;   O'Hara  v.  MoConnell,  93  503,  506;  Wright  v.  Miller,  1  Sandf. 

U.  S.  150,  155;  White  v.  Miller,  138  Ch.  109;  ante,  §§  169,  339. 
U.  S.  150;  Walton  v.  Coulson,  1  Mc-        'Mills  v.  Dennis,  5  Johns.  Ch.  367, 

Lean,  130,  Fed.  Cas.  17,132;  Mills  v.  370. 

Dennis,  5  Johns.  Ch.  367,  370;  Mai-        *  Kingsbury  v.  Buckner,  134  U.  S. 

look  V.  Galton,  3  P.  Wms.  352;  Win-  650. 
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lar  manner,  or  in  a  certain  olBce,  or  county  or  parish  in  the 
state  of  Louisiana  before  a  lien  shall  attach,  this  act  shall  be 
applicable  therein  whenever  and  only  whenever  the  laws  of 
such  state  shall  authorize  the  judgments  and  decrees  of  the 
United  States  courts  to  be  registered,  recorded,  docketed,  in- 
dexed, or  otherwise  conformed  to  the  rules  and  requirements 
irelating  to  the  judgments  and  decrees  of  the  courts  of  the 
state.  (2)  That  the  clerks  of  the  several  courts  of  the  United 
States  shall  prepare  and  keep  in  their  respective  offices  com- 
plete and  convenient  indices  and  cross-indices  of  the  judg- 
ment records  of  said  courts,  and  siJch  indices  and  records  shall 
rat  all  times  be  open  to  the  inspection  and  examination  of  the 
ipublic." ' 

§  705.  Same  —  Same — Limitations. —  "  Judgments  and  de- 
•crees  rendered  in  a  circuit  or  district  court  of  the  United  States, 
within  any  state,  shall  cease  to  be  liens  on  real  estate  or  chat- 
tels real,  in  the  same  manner  and  at  like  periods  as  judgments 
and  decrees  of  the  courts  of  such  state  cease,  by  law,  to  be  liens 
thereon."^ 

§  706.  Interest  on  judgments  and  decrees. —  "Interest 
.shall  be  allowed  on  all  judgments  in  civil  causes,  recovered  in 
a  circuit  or  district  court,  and  may  be  levied  by  the  marshal 
under  process  of  execution  issued  thereon,  in  all  cases  where, 
by  the  law  of  the  state  in  which  such  court  is  held,  interest 
may  be  levied  under  process  of  execution  on  judgments  recov- 
ered in  the  courts  of  such  state;  and  it  shall  be  calculated 
from  the  date  of  the  judgment,  at  such  rate  as  is  allowed  by 
law  on  judgments  recovered  in  the  courts  of  such  state." ' 
"This  statute  applies  to  decrees  in  equity  as  well  as  to  judg- 
ments at  law.*  The  question  of  interest  is  always  one  of  local 
law.* 

'  25  U.  S.  Stat,  at  L.,  ch.  729,  sees.  1,  v.  Fourniquet,  14  How.  328;  Supreme 

•3,  pp.  357,  358;   1  Sup.  U.  a  R.  S.,  Court  Kule  23. 

-ch.  729,  sees.  1,  2,  pi  602.  5  Massachusetts    Benefit    Ass'n  v. 

2U.  S.  R.  S.,  sec.  967.  Miles,  137  U.  S.  689,  691;  Holden  v. 

s  U.  S.  R.  a,  sec.  96a  Trust  Co.,  100  U.  S.  72;  Oliio  v.  Frank, 

*  Chicago,  Burlington  &  Quincy  R.  103  U.  S.  697. 
■Co.  V.  Turrill,  101  tJ.  S.  886;  Perkins 
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§  707.  Same  —  Ten  per  centum  damages  on  appeal  for 
delay  —  Enles  of  appellate  courts. —  One  of  the  rules  of  the 
supreme  court  provides  that:  "(1)  Iq  cases  where  a  writ  of 
error  is  prosecuted  to  this  court  and  the  judgment  of  the  in- 
ferior court  is  affirmed,  the  interest  shall  be  calculated  and 
levied  from  the  date  of  the  judgment  below  until  the  same  is 
paid,  at  the  same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  state  where  such  judgment  is  rendered.  (2)  In 
all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have 
been  sued  out  merely  for  delay,  damages  at  a  rate  not  exceed- 
ing ten  per  cent.,  in  addition  to  interest,  shall  be  awarded 
upon  the  amount  of  the  judgment.  (3)  The  same  rule  shall 
be  applied  to  decrees  for  the  payment  of  money  in  cases  in 
equity  unless  otherwise  ordered  by  this  court.  (4)  In  cases  in 
admiralty,  damages  and  interest  may  be  allowed  if  specially 
directed  by  the  court." '  The  same  rule  has  been  prescribed 
for  the  United  States  circuit  court  of  appeals.* 

(5)  Remedies  foe  the  Coeeectioii',  Alteeation  and  Eeveesal 

OP  Deceees. 

§  708.  Four  remedies  for  the  correction  of  decrees.—  If 

there  be  error  in  a  decree  or  decretal  order,  and  any  party  to  the 
suit  feels  himself  aggrieved  thereby,  there  are  four  remedies  for 
its  correction,  to  be  adopted  according  to  the  state  in  which 
the  proceedings  are  at  the  time  when  the  alleged  grievance  is 
sought  to  be  remedied,  viz. :  (1)  By  a  simple  petition  without 
the  form  or  expense  of  a  rehearing.  (2)  By  a  rehearing.  (3)  By 
bill  of  review.  (4)  By  appeal.'  The  remedy  by  rehearing  has 
been  discussed  in  a  former  chapter,*  and  the  remedy  by  appeal 
will  be  presented  in  a  subsequent  chapter;  and  here  will  be 

1  Supreme  Court  Rule  23;  Perkins  100;  Whitney  v.  Cook,  99  U.  S.  607; 

V.  Fourniquet,  14  How.  388;  Kilbourn  Schell  v.  Cochran,  3  Wall.  837;  Hem- 

T.  State  Savings  Institution,  23  How.  menway  v.  Fisher,  3  How.  255. 

503;   Sutton   v.   Bancroft,   33  How.  2  U.  S.  Cir.  Ct.  of  Appeals  Rule  30; 

330;  Jenkins  v.   Banning,  38  How.  Hagerman  v.  Moran,  75  Fed.  R  97; 

455;  Prentice  v.  Pickersgill,  6  Wall.  Pacific  Postal  Cable  Co.  v.  Fleischner, 

511;  Insurance  Co.  v.  Huchbergers,  66  Fed.  R.  899. 

13  Wall.  164;  Heussey  v.  Sheldon,  13  3  3  Smith's  Ch.  Pr.  14-66;  3 Daniell, 

Wall.  440;  Amory  v.  Amory,  91  U.  S.  686-689;  8  Daniell,  97-148. 

356;  Railway  Co.  v.  Foley,  94  U.  S.  *Ante,  §§  683-688. 
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presented  the  remedies  (1)  by  petition  without  the  form  or  ex- 
pense of  a  rehearing,  and  (2)  by  bill  of  review. 

§  709.  Correction  of  clerical  mistakes  in  decrees. —  An 

equity  rule  provides  that:  "  Clerical  mistakes  in  decrees  or  de- 
cretal orders,  or  errors  arising  from  any  accidental  slip  or  omis- 
sion, may,  at  any  time  before  an  actual  enrollment  thereof,  be 
corrected  by  order  of  the  court  or  a  judge  thereof,  upon  peti- 
tion, without  the  form  or  expense  of  a  rehearing."  ^  This  rule 
is  a  literal  copy  of  one  of  the  English  orders  in  chancery, 
which  order,  it  is  said  by  an  eminent  English  writer,  "  appears 
rather  declaratory  of  an  existing  practice  than  to  originate  a 
new  one."^  One  of  Lord  Bacon's  ordinances  provided  that 
"  in  case  of  miscasting  (being  a  matter  demonstrative),  a  decree 
might  be  explained  and  reconciled  by  an  order,  without  a  bill 
of  review ;  not  understanding,  by  miscasting,  any  pretended  mis- 
stating or  misvaluing,  but  only  error  in  the  auditing  or  num- 
bering."' Although  the  remedy  provided  by  the  forty-fifth 
order  above  quoted  was  in  terras  limited  to  corrections  made 
before  enrollment,  yet  the  English  practice,  both  before  and 
after  the  adoption  of  the  order,  was  to  make  such  corrections 
as  were  mentioned  in  Lord  Bacon's  ordinance,  upon  simple  peti- 
tion after  actual  enrollment.*  In  federal  equity  there  is  one 
class  of  cases  in  which  a  final  decree  may  be  set  aside  upon 
motion  and  affidavit  at  the  same  term  it  is  rendered,  and  that 
is  where  a  final  decree  ^to  confesso  is  entered." 

§  710.  Bill  of  review  —  Its  natnre  and  office  —  English 
chancery  procedure  stated  by  Lord  Bedesdale. —  "The  object 
of  a  bill  of  review  is  to  procure  an  examination  and  reversal  of 
a  decree  made  upon  a  former  bill,  and  signed  by  the  person 
holding  the  great  seal,  and  enrolled.  It  may  be  brought  upon 
error  of  law  appearing  in  the  body  of  the  decree  itself,  or  upon 
discovery  of  new  matter.  In  the  first  case  the  decree  can  only 
be  reversed  upon  the  ground  of  the  apparent  error ;  as  if  an 
absolute  decree  be  made  against  a  person,  who  upon  the  face 
of  it  appears  to  have  been  at  the  time  an  infant.     A  bill  of 

1  Equity  Eule  85.  '  Ord.  3;  2  Smith's  Ch.  Pr.  15. 

2  Chancery  Order  45,  of  1831;    3        <  3  Daniell,  687-690. 
Smith's  Ch.  Pr.  14  15, 16,  453.  »  Equity  Rule  19. 
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this  nature  may  be  brought  without  the  leave  pf  the  court  pre- 
viously given.  But  if  it  is  sought  to  reverse  a  decree  signed 
and  enrolled,  upon  discovery  of  some  new  matter,  the  leave  of 
the  court  must  be  first  obtained ;  and  this  will  not  be  granted 
but  upon  an  allegation  upon  oath  that  the  new  matter  could 
not  be  produced,  or  used  by  the  party  claiming  the  benefit  of 
it  at  the  time  when  the  decree  was  made.  If  the  court  is  satis- 
fied that  the  new  matter  is  relevant  and  material,  and  such  as 
might  probably  have  occasioned  a  different  determination,  it 
will  permit  a  bill  of  review  to  be  filed.  Error  in  matter  of 
form  only,  though  apparent  on  the  face  of  the  decree,  seems 
not  to  have  been  considered  as  a  sufficient  ground  for  revers" 
ing  the  decree ;  and  matter  of  abatement  has  also  been  treated 
as  not  capable  of  being  shown  for  error  to  reverse  a  decree. 

"  It  has  been  questioned  whether  the  discovery  of  new  matter 
not  in  issue  in  the  cause  in  which  a  decree  has  been  made  could 
be  the  ground  of  a  bill  of  review;  and  whether  the  new  matter 
on  which  bills  of  review  have  been  founded  tias  not  always  been 
new  matter  to  be  used  as  evidence  to  prove  matter  in  issue,  in 
some  manner,  in  the  original  bill.  A  case,  indeed,  can  rarely 
happen  in  which  new  matter  discovered  would  not  be,  in  some 
degree,  evidence  of  matter  in  issue  in  the  original  cause,  if  the 
pleadings  were  properly  framed.  Thus,  if  after  a  decree,, 
founded  on  a  revocable  deed,  a  deed  of  revocation  and  new 
limitation  were  discovered,  as  it  would  be  a  necessary  allega- 
tion of  title  under  the  revocable  deed  that  it  had  not  been  re- 
voked, the  question  of  revocation  would  have  been  in  issue  in 
the  original  cause,  if  the  pleadings  had  been  properly  framed. 
So  if,  after  a  decree  founded  on  a  supposed  title  of  a  person 
claiming  as  heir,  a  settlement  or  will  were  discovered  which 
destroyed  or  qualified  that  title,  it  would  be  a  necessary  alle- 
gation of  the  title  of  the  person  claiming  as  heir  that  the  an- 
cestor died  seized  in  fee-simple  and  intestate.  But  if  a  case 
were  to  arise  in  which  the  new  matter  discovered  could  not  be 
evidence  of  any  matter  in  issue  in  the  original  cause,  and  yet 
clearly  demonstrated  error  in  the  decree,  it  should  seem  that 
it  might  be  used  as  ground  for  a  bill  of  review,  if  relief  could 
not  otherwise  be  obtained.  It  is  scarcely  possible,  however, 
that  such  a  case  should  arise  which  might  not  be  deemed  in 
some  degree  a  case  of  fraud,  and  the  decree  impeachable  on 
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tlmt  ground.  In  the  case  where  the  doubt  before  mentioned 
appears  to  have  been  stated,  the  new  matter  discovered  and 
alleged  as  ground  for  a  bill  of  review  was  a  purchase  for  a 
valuable  consideration,  without  notice  of  the  plaintiff's  title ; 
this  could  only  be  used  as  a  defense ;  and  it  seems  to  have  been 
thought  that  although  it  might  have  been  proper,  under  the 
circumstances,  if  the  new  matter  had  been  discovered  before 
the  decree,  to  have  allowed  the  defendant  to  amend  his  answer 
and  put  it  in  issue,  yet  it  could  not  be  made  the  subject  of  a 
bill  of  review ;  because  it  created  no  title  paramount  to  the 
title  of  the  plaintiff,  but  merely  a  ground  to  induce  a  court  of 
equity  not  to  interfere.  And  where  a  settlement  had  been 
made  on  a  marriage  in  pursuance  of  articles,  and  the  settlement, 
following  the  words  of  the  articles,  had  made  the  husband  ten- 
ant for  life,  with  remainder  to  the  heirs  male  of  his  body,  and 
the  husband  claiming  as  tenant  in  tail  under  the  settlement 
had  levied  a  fine,  and  devised  to  trustees,  principally  for  the 
benefit  of  his  son,  and  the  trustees  had  obtained  a  decree  to 
carry  the  trusts  of  the  will  into  execution  against  the  son,  the 
son  afterwards,  on  discovery  of  the  articles,  brought  a  bill 
to  have  the  settlement  rectified  according  to  the  articles,  a 
decree  was  made  accordingly.  In  this  case  the  new  matter 
does  not  appear  to  have  been  evidence  of  matter  in  issue  in  the 
first  case,  but  created  a  title  adverse  to  that  on  which  the  first 
decree  was  made. 

"  A  bill  of  review  upon  new  matter  discovered  has  been  per- 
mitted even  after  an  affirmance  of  the  decree  in  parliament; 
but  it  may  be  doubted  whether  a  bill  of  review  upon  error  in 
the  decree  itself  can  be  brought  after  affirmance  in  parliament. 

"  If  upon  a  bill  of  review  a  decree  has  been  reversed,  an- 
other bill  of  review  may  be  brought  upon  the  decree  of  re- 
versal. But  when  twenty  years  have  elapsed  from  the  time 
of  pronouncing  a  decree,  which  has  been  signed  and  enrolled, 
a  bill  of  review  cannot  be  brought;  and  after  a  demurrer  to  a 
bill  of  review  has  been  allowed,  a  new  bill  of  review  on  the 
same  ground  cannot  be  brought.  It  is  a  rule  of  the  court  that 
the  bringing  a  bill  of  review  shall  not  prevent  the  execution 
of  the  decree  impeached ;  and  if  money  is  directed  to  be  paid, 
it  ought  regularly  to  be  paid  before  the  bill  of  review  is  filed, 
though  it  may  afterwards  be,  ordered  to  be  refunded. 

"  In  a  bill  of  this  nature  it  is  necessary  to  state  the  former 
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bill,  and  the  proceedings  thereon;  the  decree,  and  the  point 
in  which  the  party  exhibiting  the  bill  feels  himself  aggrieved 
by  it;  and  the  ground  of  law,  or  new  matter  discovered,  upon 
which  he  seeks  to  impeach  it;  and  if  the  decree  is  impeached 
on  the  latter  ground,  it  seems  necessary  to  state  in  the  bill  the 
leave  obtained  to  file  it,  and  the  fact  of  the  discovery.  It  has 
been  doubted  whether,  after  leave  given  to  file  the  bill,  that 
fact  is  traversable ;  but  this  doubt  may  be  questioned  if  the 
defendant  to  the  bill  of  review  can  offer  evidence  that  matter 
alleged  in  the  bill  of  review  was  within  the  knowledge  of  the 
party  who  might  have  taken  the  benefit  of  it  in  the  orig- 
inal cause.  The  bill  may  pray  simply  that  the  decree  may  be 
reviewed,  and  reversed  in  the  point  complained  of,  if  it  has 
not  been  carried  into  execution.  If  it  has  been  carried  into 
execution,  the  bill  may  also  pray  the  further  decree  of  the 
court,  to  put  the  party  complaining  of  the  former  decree  into 
the  situation  he  would  have  been  if  that  decree  had  not  been 
executed.  If  the  bill  is  brought  to  review  the  reversal  of  a 
former  decree,  it  may  pray  that  the  original  decree  may  stand. 
The  bill  may  also,  if  the  original  suit  has  become  abated,  be 
at  the  same  time  a  bill  of  revivor.  A  supplemental  bill  may 
likewise  be  added  if  any  event  has  happened  which  requires 
it ;  and  particularly  if  any  person  not  a  party  to  the  original 
suit  becomes  interested  in  the  subject,  he  must  be  made  a  party 
to  the  bill  of  review  by  way  of  supplement. 

"  To  render  a  bill  of  review  necessary  the  decree  sought  to 
be  impeached  must  have  been  signed  and  enrolled.  If,  there- 
fore, this  has  not  been  done,  a  decree  may  be  examined  and 
reversed  upon  a  species  of  supplemental  bill,  in  the  nature  of 
a  bill  of  review,  where  any  new  matter  has  been  discovered 
since  the  decree.  As  a  decree  not  signed  and  enrolled  may  be 
altered  upon  a  rehearing  without  the  assistance  of  a  bill  of 
review,  if  there  is  suificient  matter  to  reverse  it  appearing  upon 
the  former  proceedings,  the  investigation  of  the  decree  must 
be  brought  on  by  a  petition  of  rehearing ;  and  the  office  of  the 
supplemental  bill  in  the  nature  of  a  bill  of  review  is  to  supply 
the  defect  which  occasioned  the  decree  upon  the  former  bill. 
It  is  necessary  to  obtain  the  leave  of  the  court  to  bring  a  sup- 
plemental bill  of  this  nature,  and  the  same  affidavit  is  required 
for  this  purpose  as  is  necessary  to  obtain  leave  to  file  a  bill  of 
review  on  discovery  of  nevsr  matter.    The  bill  in  its  frame  re- 
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sembles  a  bill  of  review,  except  that  instead  of  praying  that 
the  former  decree  may  be  reviewed  and  reversed,  it  pra3's  that 
the  cause  may  be  heard  with  respect  to  the  new  matter  made 
the  subject  of  the  supplemental  bill,  at  the  same  time  that  it 
is  reheard  upon  the  original  bill,  and  that  plaintiff  may  have 
such  relief  as  the  nature  of  the  case  made  by  the  supplemental 
bill  requires. 

"  If  a  decree  is  made  against  a  person  who  had  no  interest 
at  all  in  the  matter  in  dispute,  or  had  not  such  an  interest  as 
was  sufficient  to  render  the  deicree  against  him  binding  upon 
some  person  claiming  the  same  oi»a  similar  interest,  relief  may 
be  obtained  against  error  in  the  decree  by  a  bill  in  the  nature 
of  a  bill  of  review.  Thus,  if  a  decree  is  made  against  a  tenant 
for  life  only,  a  remainderman  in  tail  or  in  fee  cannot  defeat  the 
proceedings  against  the  tenant  for  life  but  by  a  bill  showing 
the  error  in  the  decree,  the  incompetency  in  the  tenant  for  life 
to  sustain  the  suit,  and  the  accrual  of  his  own  interest,  and 
thereupon  praying  that  the  proceedings  in  the  original  cause 
may  be  reviewed,  and  for  that  purpose  that  the  other  party 
may  appear  to  and  answer  the  new  bill,  and  that  the  rights  of 
the  parties  may  be  properly  ascertained.  A  bill  of  this  nature, 
as  it  does  not  seek  to  alter  a  decree  made  against  the  plaintiff 
himself,  or  against  any  person  under  whom  he  claims,  may  be 
filed  without  leave  of  the  court."  ^ 

§  711.  Same  —  Same  —  Further  statement  of  the  English 
chancery  procedure. —  Smith,  in  his  work  on  Chancery  Prac- 
tice, states  the  English  chancery  procedure  on  bills  of  review 
substantially  as  follows :  After  a  decree  has  been  made  in  a 
cause,  a  new  original  bill  cannot  be  brought  between  the  same 
parties,  for  the  same  matter,  unless  the  decree  has  been  ob- 
tained by  fraud.  If  a  party  seeks  to  reverse  a  decree  which 
has  been  signed  cmd  enrolled,  upon  error  apparent,  or  on  new 
facts,  or  facts  discovered  since  publication  passed  in  the  origi- 
nal cause,  he  must  file  a  bill  of  review.  If  the  decree  has  not 
been  signed  and  enrolled,  and  a  party  seeks  to  reverse  it  for 
error  apparent,  he  is  at  liberty  to  present  a  petition  for  rehear- 
ing; and  if  he  seeks  to  reverse  it  on  new  facts,  or  facts  discov- 
ered since  publication  passed,  the  remedy  is  by  a  supplemental 

1  Eedesdale  (6th  Am.  ed.),  100-113,  and  authorities  there  cited. 
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bill  in  the  nature  of  a  bill  of  review.  A  devisee  is  not  entitled 
to  bring  a  bill  of  review  of  a  decree  against  his  testator,  not 
being  in  privity  with  him;  neither  can  an  assignee  in  any  case 
maintain  a  bill  of  review.  If  a  decree  is  made  against  a  per- 
son who  had  no  interest  at  all  in  the  matter  in  dispute,  or  had 
not  such  an  interest  as  was  sufficient  to  render  the  decree 
against  him  binding  upon  some  person  claiming  the  same  or  a 
similar  interest,  relief  may  be  obtained  against  error  in  the  de- 
cree by  a  bill  in  the  nature  of  a  bill  of  review,  which  bill,  as  it 
does  not  seek  to  alter  a  decree  made  against  the  plaintiff  him- 
self, nor  against  any  person  under  whom  he  claims  by  privity 
of  representation,  may  be  filed  without  leave  of  court.  A  party 
cannot  bring  a  bill  of  review  after  a  demurrer  has  been  alfowed 
to  a  former  bill  of  review  for  the  same  cause  brought  by  him. 
If,  upon  a  bill  of  review,  a  decree  has  been  reversed,  another 
bill  of  review  may  be  brought,  upon  the  decree  of  reversal,  to  re- 
establish the  former  decree.  After  two  trials  and  a  decree  es- 
tablishing a  will,  a  bill  of  review  was  brought  upon  discovery  of 
new  matter,  another  trial  ordered,  and,  a  verdict  being  found  for 
the  heir-at-law,  the  former  decree  was  reversed.  If  a  decree  has 
been  taken  by  consent,  a  bill  of  review  will  not  lie  against  it,  for 
consensus  tollit  errorem;  the  remedy  in  such  case  is  by  original 
bill  to  impeach  the  decree  for  fraud.  As  early  as  Lord  Bacon's 
ordinances,  it  was  provided  that  no  decree  should  be  reversed, 
altered  or  explained,  being  once  under  the  great  seal,  which 
was  being  signed  and  enrolled,  but  upon  bill  of  review.  The 
twenty  years  within  which  a  bill  of  review  should  be  brought 
were  to  be  computed  from  the  date  of  the  decree,  and  not 
from  the  time  of  its  enrollment;  and  such  limitation  did  not 
apply  to  persons  having  contingent  interests,  or  under  disabil- 
ities, or  not  in  esse  when  the  decree  was  pronounced. 

There  are  two  grounds  for  a  bill  of  review  to  reverse  a  de- 
cree, viz. :  (1)  Error  in  law,  apparent  on  the  face  of  the  decree, 
without  further  examination  of  matters  of  fact ;  and  (2)  New 
facts,  or  facts  discovered  since  the  decree,  or  at  least  since  pub- 
lication passed  in  the  original  cause,  and  materially  pressing 
upon  the  decree,  and  which  could  not  possibly  have  been  used 
at  the  time  the  decree  was  passed.  And  it  is  said  that  "a  third 
sort  of  bill  of  review  is  mentioned,  namely,  such  as  seeks  to 
reverse  a  decree  as  being  partly  for  the  plaintiff  and  partly 
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against  hirn,  and  so  not  large  enough  for  him;  it  being  the 
course  of  the  court  to  allow  a  party  to  review  a  decree  made 
for  himself,  if  it  be  less  beneficial  to  him  than  in  truth  it  ought 
to  have  been."  And  this  is  in  analogy  to  the  rule  at  law,  which 
allows  a  plaintiff  to  bring  a  writ  of  error  to  reverse  his  own 
judgment,  when  it  does  not  give  him  as  much  as  he  is  entitled 
to  recover. 

When  a  bill  of  review  is  brought  for  errors  apparent,  the 
errors  assigned  must  be  apparent  on  the  body  of  the  decree, 
and  it  is  no  ground  of  review  that  the  matters  decreed  are  con- 
trary to  the  proofs  in  the  caase ;  they  must  also  be  errors  in 
matters  of  law,  appearing  upon  the  face  of  the  decree,  or  be- 
cause the  court  exceeded  its  jurisdiction.  There  is  a  clear  and 
fundamen,tal  distinction  between  error  in  the  decree  and  error 
apparent ;  error  apparent  does  not  apply  to  a  merely  erroneous 
judgment;  "the  question  is  not  whether  the  cause  is  well  de- 
cided, but  whether  the  decree  is  right  or  wrong  on  the  face 
of  it." 

The  bill  of  review  is  drawn,  settled  and  signed  by  counsel, 
and  it  is  necessary  to  state  in  it  the  former  bill  and  the  pro- 
ceedings thereon,  the  decree  and  the  point  in  which  the  plaintiff 
conceives  himself  aggrieved ;  the  ground  of  law,  or  new  matter 
discovered,  upon  which  he  seeks  to  impeach  it;  and,  if  upon 
the  latter  ground,  leave  of  court  to  file  the  bill,  and  the  dis- 
covery, supported  by  the  oath  of  the  party.  The  bill  may 
pray,  simply,  that  the  decree  be  reviewed  and  reversed,  in  the 
point  complained  of,  if  it  has  not  been  carried  into  execution; 
if  it  has  been  carried  into  execution  the  bill  may  also  pray  the 
further  decree  of  the  court  to  put  the  party  complaining  of  the 
former  decree  into  the  situation  he  would  have  been  if  that 
decree  had' not  been  executed;  if  the  bill  is  brought  to  review 
the  reversal  of  a  former  decree,  it  may  pray  that  the  original 
decree  may  stand ;  if  the  original  suit  has  become  abated,  it 
may  be  at  the  same  time  a  bill  of  revivor,  and  pray  that  the 
original  suit  may  be  revived.  A  supplemental  bill  may  like- 
wise be  added,  if  any  event  has  happened  which  requires  it; 
and  particularly  if  any  person  not  a  party  to  the  original  suit 
has  become  interested  in  the  subject,  he  must  be  made  a  party 
to  the  bill  of  review  by  way  of  supplement.    The  bill  is  filed, 
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process  issued  and  served,  and  the  appearance  of  defendant  en- 
forced in  the  same  manner  as  in  the  case  of  original  bills. 

To  entitle  a  person  to  bring  a  bill  of  review  it  is  necessary, 
as  a  general  rule,  and  to  which  there  are  important  exceptions, 
that  he  should  have  obeyed  and  performed  the  decree  sought 
to  be  reversed;  as  if  it  be  for  the  possession  of  land,  that 
the  possession  be  yielded;  if  it  be  for  money,  that  the  money 
be  paid.  If  any  act  be  decreed  to  be  done  which  is  an  extin- 
guishment of  the  common-law  right  of  the  plaintiff  in  the  bill 
of  review,  such  as  the  making  an  assurance  or  release,  ac- 
knowledging satisfaction,  canceling  bonds  or  evidences,  and 
the  like,  those  parts  of  the  decree  are  not  to  be  performed  until 
the  bill  of  review  shall  be  determined;  but  to  relieve  the  party 
from  their  performance  he  must  obtain  an  order  of  the  court. 
If  the  decree  sought  to  be  impeached  directs  an  act  to  be  done 
by  the  defendant  after  the  plaintiff  has  done  a  certain  other 
act,  and  the  plaintiff  has  not  performed  his  part  of  the  decree, 
the  defendant  may  file  his  bill  of  review  without  performing 
the  decree.  If  the  plaintiff  in  the  bill  of  review  is  unable  to 
perform  the  decree,  he  should  apply  to  the  court  for  an  order 
to  permit  the  bill  of  review  to  be  filed  without  performing  the 
decree,  and  support  his  application  with  an  afllidavit  of  his  in- 
ability to  perform  the  decree. 

The  application  for  leave  to  file  a  bill  of  review  for  new 
facts,  or  facts  discovered  too  late  to  be  used  when  the  decree 
was  passed,  is  made  by  petition  supported  by  the  oath  of  the 
party,  showing  that  the  new  matter  has  come  materially  and 
substantially  to  the  knowledge  of  the  party,  or  his  agents, 
after  the  decree,  or  at  least  after  the  time  when  it  could  have 
been  advantageously  introduced  in  the  former  cause,  and  that 
the  party  could  -not  with  reasonable  diligence  have  acquired  a 
knowledge  of  it  before  the  time  when  publication  passed  in  the 
original  suit.  Upon  such  an  application  the  question  always 
is,  not  what  the  plaintiff  knew,  but  what,  using  reasonable  dili- 
gence, he  might  have  known.  It  must  appear  from  the  appli- 
cation that  the  matter  is  not  only  new,  but  material,  and  ^uch 
as,  if  unanswered,  in  point  of  fact  would  clearly  entitle  the 
plaintiff  in  the  bill  of  review  to  a  decree,  or  would  raise  a  ques- 
tion of  so  much  nicety  and  diflftculty  as  to  be  a  fit  subject  of 
judgment  in  a  cause.   And  the  matter,  if  known  to  the  adverse 
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party  at  the  time  the  decree  was  passed,  must  be  of  such  a  nat- 
ure that  he  was  not  in  conscience  obliged  to  have  discovered 
it  to  the  court;  for  if  the  matter  was  known  to  the  adverse 
party,  and  such  as  in  conscience  he  ought  to  have  discov- 
ered, then  he  obtained  the  decree  by  fraud,  and  it  ought  to  be 
set  aside  by  original  bill.  Both  Lord  Hardwicke  and  Lord 
Eldon  held  the  rule  to  be  that  the  new  matter  must  be  ma- 
terial and  relevant  to  prove  the  issues  made  by  the  proceedings 
in  the  original  cause ;  but  this  rule  does  not  apply  to  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  the  verj''  object 
and  purpose  of  such  a  bill  being  to  bring  forward  and  put  in 
issue  something  which  was  not  put  in  issue  in  the  original  suit. 
A  bill  of  review  upon  the  discovery  of  new  matter,  and  a 
supplemental  bill  in  the  nature  of  a  bill  of  review,  being  exhib- 
ited only  by  leave  of  the  court,  the  ground  and  propriety  of 
the  bill  is  generally  well  considered  before  it  is  filed,  and  is 
therefore  rarely  liable  to  demurrer;  but  if  the  defendant's 
counsel  should  think  the  new  matter  is  not  relevant  he  may 
demur,  though  the  relevancy  of  the  matter  ought  to  be  con- 
sidered at  the  time  leave  is  given  to  file  the  bill.  If  such  de- 
murrer be  interposed  and  overruled,  then  the  defendant  must 
answer.  In  the  English  chancery  there  was  this  difference 
between  a  bill  of  review  and  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  namely:  the  first  was  always  filed  after  the 
decree  had  been  signed  and  enrolled,  and  prayed  that  the  decree 
might  be  reviewed  and  reversed ;  the  second  was  always  filed 
in  connection  with  a  petition  for  rehearing,  and  before  the  de- 
cree was  signed  and  enrolled,  and  prayed  that  the  original  cause 
might  be  reheard,  and  that  the  cause  might  come  on  to  be  heard 
on  the  new  facts  discovered  together  with  a  rehearing  of  the 
original  cause.^ 

§  712.  Remedy  by  bill  of  review  in  the  federal  courts. — 

The  remedy  for  the  reversal  of  a  decree  by  bill  of  review,  and 
the  principles  and  rules  of  procedure  governing  and  regulating 
its  application  and  use,  as  they  existed  in  the  English  chan- 
cery, have,  in  all  their  essential  features,  been  adopted  as  a  part 
of  the  equity  procedure  in  the  circuit  courts  of  the  United 
States;  and  in  those  courts  a  bill  of  review  will  lie  to  review 

1 2  Smith's  Ch,  Pr.  48-66,  and  authorities  there  cited. 
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and  reverse  a  decree  (1)  for  errors  of  law  apparent  on  the  face 
of  the  record  without  further  examination  of  matters  of  fact, 
and  (2)  for  new  facts,  or  facts  discovered  since  the  decree,  or 
at  least  since  publication  passed  in  the  original  cause,  and 
materially  pressing  upon  the  decree,  and  which  could  not 
with  reasonable  diligence  have  been  used  at  the  time  the  de- 
cree was  passed.'  Upon  a  bill  of  review  for  errors  of  law 
apparent  upon  the  face  of  the  record,  the  proofs  cannot  be 
considered ;  but  the  court  is  not  confined  to  an  examination 
of  the  decree  merely;  in  such  cases  the  rule  in  the  federal 
court  is  to  examine  the  decree,  and  also  to  look  back  of  the 
decree  into  the  whole  record  of  the  pleadings  and  proceed- 
ings, including  orders  and  the  master's  report,  together  con- 
stituting what  is  generally  regarded  as  the  record  in  the 
cause,  and  necessary  to  be  examined  in  order  to  a  proper  un- 
derstanding of  the  decree  itself.''  No  party  to  a  decree  can 
claim  a  reversal  of  it  upon  a  bill  of  review,  unless  he  has  been 
aggrieved  by  it.' 

§  713.  Same  —  Bill  of  review  for  errors  apparent  must  be 
brought  in  time  allowed  for  appeal. — A  bill  of  review  brought 
to  reverse  a  decree  for  errors  of  law  apparent  on  the  face  of 
the  record  must  ordinarily  be  brought  within  the  time  limited 
by  statute  for  taking  an  appeal  from  the  decree  sought  to  be 
reviewed.* 

1  Clark  V.  Killiam,  103  U.  S.  766;  100  U.  S.  336;  McMicken  v.  Perin,  3 

Purcell  V.  Miner,  4  Wall.  519;  Beard  How.  382;  Thomas  v.  Harvey's  Heirs, 

V.   Burts,  95    U.  S.   434;    Nickle   v  10  Wheat  146. 

Stuart,   111  U.   S.   776;   Whiting  v.  2  Putnam  v.  Day,  33  Wall.  60,  64; 

Bank  of  United  States,  13   Pet.  6;  Whiting   v.    Bank   of   the   United 

Bank  of  United  States  v.  White,  8  States,  13  Pet.  6. 

Pet.  262;  Providence  Rubber  Co.  v.  3  whiting  v.  Bank  of  the  United 

Goodyear.  9  Wall.  805;  Southard  v.  States,  13  Pet.  6. 

Eussell,  16  How.  574;  Easley  v.  Kel-  *  Central  Trust  Co.  v.  Grant  Loco- 

lom,  14  Wall.  279;  Shelton  v.  Van  motive  Works,   135    U.   S.  209-227; 

Kleeck,  106  U.  S.  533;  Ensminger  v.  Ensminger  v.  Poweris,  108  U.  S.  292; 

Powers,  108  U.  S.  293;  Kennedy  v.  Thomasv.Brockenbrough,  10  Wheat. 

Bankof  Georgia,  8  How.  586;  Recker  146;    Whiting  v.    Bank   of  United 

V.  Powell,  100  U.  S.  104;  Thomas  v.  States,  13  Pet.  6;  Kennedy  v.  Bank 

Brookenborough,    10    Wheat.    146;  of  Georgia,  8  How.  586;   Reoker  v.  , 

Davis  V.  Speiden,  104  U.  S.  58-3;  Put-  Powell,  100  U.  S.  104;  Clark  v.  Killian, 

nam  v.  Day,  32  Wall.  60;  Buffington  107  U.  S.  766;    Thomas  v.  Harvey's 

V.  Harvey,  95  U.  S.  99;  Thompson  v.  Heirs,  10  Wheat.  146;  ante,  %  201. 
Maxwell,  95  U.  S.  391;  Craig  v.  Smith, 
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§  714.  Same  —  Parties  to  bills  of  review. —  The  principle 
is  unquestioned  that  all  the  parties  to  the  decree  sought  to  be 
reviewed  ought  to  be  made  parties  to  the  bill  of  review.*  None 
but  parties  and  their  privies  in  representation  can  have  a  bill  of 
review ;  it  does  not  lie  for  assignees,  nor  devisees.^ 

§  715,  Same — Leave  to  file  a  bill  of  review  —  When  nec- 
essary.— Leave  of  the  court  is  not  necessary  in  order  to  file  a 
bill  of  review  to  reverse  a  decree  for  errors  of  law  upon  the  face 
of  the  record,  without  further  investigation  of  matter  of  fact.' 
Such  leave  is  necessary  only  when  it  is  sought  to  reverse  the 
decree  on  the  ground  of  new  facts,  or  facts  discovered  since 
the  decree,  or  at  least  since  publication  passed  in  the  original 
cause.* 

§  716.  Same  —  Same — Performance  of  the  decree. —  The 

supreme  court  of  the  United  States  follows  the  general  rule 
requiring  a  performance  of  the  decree  sought  to  be  reviewed 
upon  new  facts,  or  facts  discovered  since  the  decree  or  since 
publication  passed  in  the  original  cause,  as  a  condition  prece- 
dent to  the  granting  of  leave  to  file  the  bill,  especially  where 
the  decree  is  for  money,  or  for  the  payment  of  costs;  but  the 
performance  of  the  decree  may  be  dispensed  with  by  the  court 
upon  the  ground  of  poverty  or  other  good  cause  shown.* 

§  717.  No  bill  of  review  after  decision  on  appeal^  unless 
by  leave  of  the  appellate  court. —  The  supreme  court  of  the 
United  States  has,  by  a  line  of  decisions,  following  the  practice 
of  the  court  of  chancery  and  House  of  Lords  in  England,  firmly 
established  the  rule  that  no  bill  of  review  will  lie  in  the  case 
of  newly-discovered  evidence  after  publication  or  decree  below, 
where  a  decision  has  taken  place  on  appeal,  unless  the  right  is 
reserved  in  the  decree  of  the  appellate  court,  or  permission  be 
given  on  application  to  that  court  directly  for  that  purpose. 

1  Bank  of  United  States  v.  White,  *  Recker  v.  Powell,  100  U.  S.  104; 
8  Pet.  262.  Thomas  v.  Brookenbrough,  10  Wheat. 

2  Whiting  V.  Bank  of  United  States,  146;  Purcell  v.  Miner,  4  Wall  519; 
13  Pet.  6;  Thompson  v.  Maxwell,  95  Providence  Rubber  Co.  v.  Goodyear, 
U.  S.  391;  For.  Rom.  183;  3  Smith's  9  Wall.  805. 

Ch.  Pr.  48.  49.  5  Recker  v.  Powell,  100  U.  S.  104; 

3  Recker  v.  Powell,  100  U.  S.  104;    Davis  v.  Speiden,  104  U.  S.  83. 
Davis  V.  Speiden,  104  U.  S.  83. 
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The  rule,  it  is  declared  by  the  supreme  court,  is  founded  in 
principles  essential  to  the  proper  administration  of  the  law, 
and  to  a  reasonable  termination  of  litigation  between  the  par- 
ties in  chancery  suits.  The  defeated  party,  upon  the  discovery 
of  new  evidence,  may,  after  a  final  decree  in  the  appellate  ■ 
court,  obtain  leave  from  that  court  to  file  a  bill  of  review  in 
the  court  below  to  review  the  judgment  which  the  appellate 
court  has  rendered.^ 

(o)  Enfoeoing  the  Execution  of  Deceees. 

§  718.  Execution  of  decrees  in  equity  —  Originally  in  per- 
sonam  only  —  History  of  the  English  chancery  procedure. 

The  original  and  primary  jurisdiction  of  the  High  Court  of  Chan- 
cery of  England,  as  a  court  of  equity,  was  in  personam  merely; 
and  for  several  centuries  the  jurisdiction  of  that  court  was  exer- 
cised by  the  process  of  contempt  against  the  person  of  the  parties 
\o  compel  obedience  to  the  orders  and  decrees  of  the  court. 
And,  although  the  property  which  was  the  subject  of  the  suit 
was  beyond  the  jurisdiction  of  the  court,  yet,  if  the  court  had 
jurisdiction  of  the  defendant,  it  could,  by  process  of  contempt 
■m personam,  compel  him  to  bring  the  property  within  the  juris- 
diction of  the  court,  or  to  execute  such  a  conveyance  and  trans- 
fer of  it  as  was  necessary  and  sufficient  to  vest  the  legal  title 
as  well  as  the  possession  in  the  plaintiff,  according  to  the  lex 
loci  rei  sitce.  The  writ  of  assistance  to  deliver  possession,  and 
even  the  writ  of  sequestration  to  compel  the  performance  of  a 
decree,  are  of  comparatively  recent  origin.  Whether  the  de- 
cree was  for  the  possession  of  property  or  the  payment  of 
money,  it  was  enforced  by  process  of  contempt  in  personam 
against  the  defendant.  The  writ  of  assistance,  or  other  process 
to  put  a  party  in  possession,  did  not  come  into  use  in  the  Eng- 
lish chancery  until  in  the  time  of  James  I.'* 

iln  re  Potts,  166  U.  S.  263,  367;  Ex  444;  Toller  v.  Carteret,  2  Vern.  494; 

parte  Story,  13  Pet.  339;  Southard  v-  Cranstown  v.  Johnson,  8  Ves.  170; 

Russell,  16  How.  545;  Ex  parte  Du-  Earl  of  Kildare  v.  Eustace,  1  Vern. 

buque  &  Pacific  R.  Co.,  1  Wall.  69;  419;  Earl  of  Derby  v.  Duke  of  Athol, 

Stewart  v.   Solomon,   97  TJ.  8.  361;  1  Ves.  Sen.  303;  Massie  v.  Watts,  6 

Gaines  v.  Rugg,  148  U.  S.  338;  United  Cranch,  148;  Kershaw  v.  Thompson, 

States  V.  Knight,  1  Black,  488,  489;  4  Johns.   Ch.    609-617;  Mitchell   v. 

ante,  §  685.  Bunch,  3  Paige  Ch.  606-631. 

2Penn  v.  Baltimore,  1  Ves.  Sen. 


§§  719,  720.]'  DECEEES  —  COEEEOTION  AND  ENFOECEMENT.    769 

§719.  Same  —  Same  —  Same  —  Reform  of  the  English 
chancery  procedure  hy  the  orders  of  1839.— "Until  the  re- 
forms in  the  English  chancery  procedure  of  1839,  a  decree  for 
the  payment  of  money  was  in  personam  only,  and  the  only 
method  of  enforcing  it  was  by  process  of  contempt  against  the 
party  disobeying  it.  But  if  the  defendant  could  not  be  arrested, 
or,  being  arrested,  remained  in  prison  without  obeying  the  de- 
cree, the  party  claiming  the  benefit  of  the  decree  might  obtain 
a  writ  of  sequestration  directing  the  sequestrators  named 
therein  to  sequester  the  personal  property  of  the  defendant, 
and  the  rents  and  profits  of  his  ?eal  estate,  and  keep  him  from 
the  enjoyment  of  them  until  he  should  clear  his  contempt  and 
obey  the  decree.  Originally  the  writ  of  sequestration  was  used 
as  a  means  of  coercing  the  defendant  into  obedience  of  the  de- 
cree, by  keeping  him  out  of  the  possession  of  his  property ;  but 
a  rule  of  recent  origin  was  adopted  applying  the  money  re- 
ceived by  the  sequestrators  to  the  payment  and  satisfaction  of 
the  sum  decreed  to  be  paid.^  But,  pursuant  to  an  act  of  parlia- 
ment,'' the  chancery  orders  of  May  10,  1839,  directed  that  any 
person  claiming  the  benefit  of  a  decree  or  order  in  chancery  for 
the  payment  of  any  sum  of  money,  or  auy  costs,  might,^after 
the  lapse  of  one  month  from  the  time  when  such  order  was  duly 
passed  and  entered,  sue  out  of  the  court  of  chancery  writs  of 
elegit  or  fieri  facias,  as  in  the  courts  of  common  law,  and  that 
upon  the  return  of  any  writ  fieri  faoias  showing  a  seizure,  but 
no  sale,  of  goods  thereunder,  the  party  might  sue  out  a  writ  of 
venditioni  exponas,  for  the  sale  of  such  goods  for  the  satisfaction 
of  the  decree.' 

§  720.  Executionof  decrees  in  equity  in  the  federal  courts — 
Writ  of  assistance  for  possession. — An  equity  rule  provides 
that:  "When  any  decree  or  order  is  for  the  delivery  of  posses- 
sion, upon  proof  made  by  afiidavit  of  a  demand  and  refusal  to 
obey  the  decree  or  order,  the  party  prosecuting  the  same  shall 
be  entitled  to  a  writ  of  assistance  from  the  clerk  of  the  court."  * 
A  writ  of  assistance  should  not  issue  against  one  who  is  not  a 

1 3  Daniell,  689,  690.  i  5,  6,  of  May  10,  1839;  3  Daniell, 

2 1  and  2  Vict,  ch.  110,  sec.  20.  698-703. 
s  1  Beav.  XII-XZX,  orders  1,  2,  3,       *  Equity  Rule  9. 
49 
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party  to  the  suit,  or  his  privies,  or  one  coming  into  possession 
pendente  lite,  under  a  party  to  the  suit.^ 

§721.  Same  — Writ  of  fieri  facias  for  tlie  collection  of 
money  decreed  to  be  paid. —  An  equity  rule  provides  that: 
"  Final  process  to  execute  any  decree  may,  if  the  decree  be 
solely  for  the  payment  of  money,  be  by. a  writ  of  execution, 
in  the  form  used  in  the  circuit  court  in  suits  at  common  law  in 
actions  of  assumpsit."  *  As  shown  in  a  previous  section,'  under 
the  English  chancery  procedure,  as  it  existed  at  the  time  our 
equity  rules  were  adopted,  writs  of  fieri  facias  and  venditioni 
exponas  might  be  issued  out  of  chancery  upon  decrees  for  the 
payment  of  money,  or  for  costs,  as  the  same  were  issued  by 
the  courts  of  common  law  upon  judgments  therein  rendered ; 
and  the  circuit  courts  of  the  United  States,  sitting  in  equity,  no 
doubt  have  the  power  to  issue  snch  writs,  and  also  writs  of 
distringas,  independently  of  any  express  equity  rule  on  the 
subject.* 

§  732.  Same — Writs  of  attachment  and  sequestration  to 
enforce  the  execution  of  decrees  for  the  performance  of  a 
specific  act. —  An  equity  rule  provides  that:  "If  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for 
the  execution  of  a  conveyance  for  land  or  the  delivering  up  of 
deeds  or  other  documents,  the  decree  shall,  in  all  cases,  pre- 
scribe the  time  within  which  the  act  shall  be  done,  of  which 
the  defendant  shall  be  bound,  without  further  service,  to  take 
notice ;  and  upon  affidavit  of  the  plaintiflf,  filed  in  the  clerk's 
office,  that  the  same  has  not  been  complied  with  within  the 
prescribed  time,  the  clerk  shall  issue  a  writ  of  attachment 
against  the  delinquent  party,  from  which,  if  attached  thereon, 
he  shall  not  be  discharged,  unless  upon  a  full  compliance  with 
the  decree  and  the  payment  of  all  costs,  or  upon  a  special  order 
of  the  court,  or  of  a  judge  thereof,  upon  motion  and  affidavit 
enlarging  the  time  for  the  performance  thereof.  If  the  delin- 
quent party  cannot  be  found,  a  writ  of  sequestration  shall  issue 

1  Terrell  v.  Allison,  21  "WalL  289;       « Equity  Rules  8,  93. 
Howard  v.  Railway  Co.,  101 U.  S.  849;       '  Ante,  %  719. 
Comer  v,  Felton,  10  O.  O.   A.  28;       *  Equity  Rule  9a 
Thompson  v.  Smith,  1  DDL  458,  Fed. 
Cas.  13,977. 
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against  his  estate  upon  the  return  of  non  est  inventus  to  compel 
obedience  to  the  decree."  ^ 

A  circuit  court  of  the  United  States,  sitting  as  a  court  of 
■equity  in  a  state,  and  having  jurisdiction  of  the  person  of  the 
defendant,  may  decree  a  conveyance  by  him  of  land  in  another 
state,  and  may  enforce  the  performance  of  the  decree  by  pro- 
cess in  personam  against  the  defendant;  but,  in  such  case, 
neither  the  decree  itself  nor  any  conveyance  under  it,  except 
by  the  person  in  whom  the  legal  title  is  vested,  can  operate 
beyond  the  jurisdiction  of  the  court.^ 

§  723.  Same  —  Orders  aflPecting  persons  not  parties  to  the 
suit. —  An  equity  rule  provides  that:  "  Every  person,  not  being 
a  party  in  any  cause,  who  has  obtained  an  order,  or  in  whose 
favor  an  order  shall  have  been  made,  shall  be  enabled  to  en- 
force obedience  to  such  order  by  the  same  process  as  if  he  were 
a  party  to  the  cause ;  and  every  person,  not  being  a  party  to 
any  cause,  against  whom  obedience  to  any  order  of  the  court 
may  be  enforced,  shall  be  liable  to  the  same  process  for  enforc- 
ing obedience  to  such  orders  as  if  he  were  a  party  in  the 
cause."'  This  rule  applies  to  the  purchaser  of  lands  under  a 
decree  in  equity  whose  purchase  has  been  confirmed ;  he  is  en- 
titled to  a  writ  of  assistance.* 

§  724.  Execution  of  decrees  ordering  sales  of  property  — 
I'ederal  statute, —  An  act  of  congress  entitled  "An  act  to  reg- 
ulate the  manner  in  which  property  shall  be  sold  under  orders 
and  decrees  of  any  of  the  United  States  courts  "  provides: 

"  Sec.  1.  That  all  real  estate  or  any  interest  in  land  sold 
under  any  order  or  decree  of  any  United  States  court  shall  be 
sold  at  public  sale  at.  the  court-house  door  of  the  county,  par- 
ish, or  city  in  which  the  property,  or  the  greater  part  thereof, 

1  Equity  Eules  7,  8.  Ml  XT.  S.  87;  Penn  v.  Baltimore,  1 

SMassie  v.  Watts,  6  Cranoh,  148;  Ves.  Sr.  444;  Mitchell  v.  Bunch,  3 

HoUingsworth  v.  Barbour,  14  Pet.  Paige  Ch.  603. 

475;  Boswell's  Lessees  v.  Otis,  9  How.  » Equity  Rule  10. 

336;  MuUer  v.  Dows,  94  U.  S.  444;  « Terrell  v.  Allison,  21  Wall  289; 

Lynde  v.  Columbus,  C.  &  L  G  Ry.  Thompson  v.  Smith,  1  Dili  458,  Fed. 

Co.,  57  Fed.  R  993;  Phelps  v.  Mo-  Cas.  13,977;  Kershaw  v.  Thompson,  4 

Donald,  99  IT.  S.  298;  Hart  v.  Sanson,  Johns.  Ch.  607-61& 

110  n.  S.  151 ;  Carpenter  y.  Strange^ 
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is  located,  or  upon  the  premises,  as  the  court  rendsring  such 
order  or  decree  of  sale  may  direct. 

"  Sec.  2.  That  all  personal  property  sold  under  any  order  or 
decree  of  any  court  of  the  United  States  shall  be  sold  as  pro- 
vided in  the  first  section  of  this  act,  unless,  in  the  opinion  of 
the  court  rendering  such  order  or  decree,  it  would  be  best  to- 
sell  it  in  some  other  manner. 

"  Sec.  3.  That  hereafter  no  sale  of  real  estate  under  any 
order,  judgment,  or  decree  of  any  United  States  court  shall  be 
had  without  previous  publication  of  notices  of  such  proposed  sale 
being  ordered  and  had  once  a  week  for  at  least  four  weeks 
prior  to  such  sale  in  at  least  one  newspaper  printed,  regularly 
issued  and  having  a  general  circulation  in  the  county  and  state 
where  the  real  estate  proposed  to  be  sold  is  situated,  if  such 
there  be.  If  said  property  shall  be  situated  in  more  than  one 
county  or  state,  such  notice  shall  be  published  in  such  of  the 
counties  where  said  property  is  situated  as  the  court  may  di- 
rect. Said  notice  shall,  among  other  things,  describe  the  real 
estate  to  be  sold.  The  court  may,  in  its  discretion,  direct  the 
publication  of  the  notice  of  sale  herein  provided  for  to  be 
made  in  such  other  papers  as  may  seem  proper."  ^ 

The  usual  mode  of  selling  property  under  an  order  or  decree 
in  a  suit  in  equity  in  the  circuit  courts  of  the  United  States  is  a 
direction  in  the  decree  that  it  shall  be  sold  by  a  master,  and 
with  his  approbation,  in  accordance  with  the  act  of  congress, 
and  the  decree  of  the  court;  the  master  makes  a  report  of 
the  sale,  which  becomes  the  basis  of  a  motion  to  the  court  by 
the  purchaser,  praying  that  his  purchase  may  be  confirmed. 
Notice  of  the  motion  is  given  to  the  counsel  in  the  cause,  and 
confirmation  nisi  is  ordered  by  the  court,  to  become  absolute 
in  a  time  stated,  unless  cause  is  shown  against  it.  Then,  unless, 
the  purchaser  calls  for  an  investigation  of  the  title  by  the 
master,  it  is  the  master's  privilege  and  duty  to  draw  the  deed 
for  the  purchaser,  reciting  in  it  the  decree  of  sale,  his  approval 
of  it,  and  the  confirmation  of  the  sale  by  the  court.^  Equity 
rule  83,  allowing  one  month  for  filing  exceptions  to  a  master's 
report,  applies  only  to  matters  heard  and  determined  by  the 

137  U.  S.  Stat,  at  L.,  ch.  335,  sees.  1,    Pewabio  Min.  Co.  v.  Mason,  145  U.  S.. 
2,  3,  p.  751,  approved  March  3, 1893.        439. 
2  Williamson  v.  Berry,  8  How.  546; 
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master,  and  has  no  application,  whatever,  to  a  report  of  a  sale 
made  by  a  master  under  the  direction  of  the  court.^   When  the 
order  of  confirmation  has  been  made  absolute,  the  purchaser 
is  entitled  to  be  let  into  possession,  and  if  possession  be  with- 
held he  is  entitled  to  a  writ  of  assistance  against  the  parties  to 
the  suit,  their  privies,  and  any  one  coming  into  possession  under 
them,  or  either  of  them,  since  the  commencement  of  the  suit.^ 
A  writ  of  assistance  is  undoubtedly  an  appropriate  process  to 
issue  from  a  court  of  equity  to  place  a  purchaser  df  mortgaged 
premises  under  its  decree  in  possession  after  he  has  received 
the  master's  deed,  as  against  parties  who  are  bound  by  the  de- 
cree and  who  refuse  to  surrender  possession  pursuant  to  its 
■direction  or  other  order  of  the  court.     The  power  to  issue  the 
writ  results  from  the  principle  that  the  jurisdiction  of  the 
court  to  enforce  its  decree  is  co-extensive  with  its  jurisdiction 
to  determine  the  rights  of  the  parties,  and  to  subject  to  sale 
the  property  mortgaged.    It  is  a  rule  of  courts  of  equity  to  do 
complete  justice  when  that  is  practicable,  not  merely  by  de- 
claring the  right,  but  by  affording  a  remedy  for  its  enjoyment. 
A  court  of  equity  does  not  turn  a  party  to  another  forum  to 
enforce  a  right  which  it  has  itself  established.     When,  there- 
fore, it  decrees  the  sale  of  property,  it  perfects  the  transaction 
by  giving  with  the  deed  possession  to  the  purchaser.     If,  after 
a  decree  and  sale  of  mortgaged  premises,  the  mortgagor  or 
other  party  to  the  suit,  or  those  who  have  been  let  into  pos- 
session by  the  movtgagov pend^ente  lite,  could  withhold  the  posses- 
sion in  defiance  of  the  authority  of  the  court  which  ordered 
the  sale,  and  compel  the  purchaser  to  resort  to  a  court  of  law 
to  obtain  possession,  the  delay  and  expense  and  inconvenience 
would  greatly  impair  the  value  and  diminish  the  results  of 
sales  under  decrees.     But  the  writ  of  assistance  can  only  issue 
against  parties  bound  by  the  decree,  which  is  only  saying  that 
the  execution  cannot  exceed  the  decree  which  it  enforces.     It 
is  a  well  settled  rule,  founded  in  reason  and  justice,  that  the 
power  of  a  court  of  chancery  to  put  a  purchaser  of  mortgaged 
premises  into  possession  extends  only  to  the  parties  to  the 
suit,  their  privies,  and  those  coming  into  possession  under  the  par- 

1  Pewabic  Mln.  Co.  v.  Mason,  145    Thompson  v.  Smith,  1  Dill.  458,  Fed. 
U.  S.  439.  Cas.  13,977;  Equity  Rules  9, 10. 

2  Terrell  v.  Allison,  31  Wall.  289; 
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ties  to  the  suit,  subsequent  to  the  commencement  of  the  same.' 
It  is  also  well  settled  in  regard  to  land,  that,  when  a  suit  is  pend- 
ing in  regard  to  it,  a  purchaser  who  purchases  under  the  de- 
fendant pendente  lite  is  subject  to  the  operation  of  a  writ  of 
possession,  if  one  is  finally  issued  on  a  judgment  or  decree  in 
the  suit.*  It  is  undoubtedly  true  that  the  bid  of  a  purchaser 
at  a  sale  by  a  master  under  a  decree  of  a  court  of  equity  is,  in 
legal  effect,  only  an  offer  to  take  the  property  at  that  price; 
and  the  acceptance  or  rejection  of  that  offer  is  within  the  sound 
equitable  discretion  of  the  court,  to  be  exercised  with  due  re- 
gard to  the  special  circumstances  of  the  case  and  to  the  sta- 
bility of  judicial  sales.'  Where  the  purchaser  refuses  to  pay 
his  bid  and  complete  the  sale,  he  can  be  compelled  by  rule  or 
attachment  to  do  so,  or  the  court  may,  without  confirming  the 
sale,  order  a  resale  of  the  property,  and,  by  rule  or  attach- 
ment against  the  first  purchaser,  compel  him  to  pay  all  the 
expenses  of  the  second  sale,  and  also  any  deficiency  in  the  price 
arising  from  the  second  sale.*  All  moneys  received  by  mas- 
ters on  account  of  sales  made  by  them  should  be  forthwith 
paid  by  them  into  the  registry  of  the  court,  to  be  disbursed 
only  upon  the  order  of  the  judge  or  judges  of  the  court  in  term 
time  or  in  vacation,  such  order  to  be  signed  by  the  judge  or 
judges,  and  entered  and  certified  of  record  by  the  clerk.* 

§  725.  Execution  of  decrees  for  partition  of  real  estate.— 

In  suits  in  equity  for  the  partition  of  real  estate,  the  decree  as- 
certains the  rights  and  interests  of  the  several  parties  to  the 

1  Terrell  v.  Allison,  21  Wall.  289;  Johna  Ch.  290, 292;  Kable  v.  Mitchell, 
Thompson  v.  Smith,  1  DHL  548,  Fed.  9  W.  Va.  492,  509;  Core  v.  Strickler, 
Cas.  13,977;  Kershaw  v.  Thompson,  4  24  W.  Va.  689,  696;  Duncan  v.  Dodd, 
Johns.  Ch.  607-6ia  2  Paige  Ch.  99-101. 

2  Laoassangue  v.  Chanpis,  144  U.  S.  *  Camden  v.  'Mayhew,  129  U.  S.  7?, 
119,  125;  Walden  v.  Bodley,  9  How.  82;  Blossom  v.  Railroad  Co.,  1  Wall. 
34, 39 ;  Terrell  v.  Allison,  31  Wall.  289 ;  655 ;  Landsdown  v.  Elderton,  14  Ves. 
Tiltonv.Cofield,  93 U.S.  163;  County  612;  Brasher  v.  Van  Cortland,  2: 
of  Warren  v.  Maroy,  97  IT.  S.  96, 105;  Johns.  Ch.  505,  506;  Requa  v.  Rea,  2 
Union  Trust  Co.  v.  Southern  Naviga-  Paige  Ch.  839-341 ;  Harding  v.  Hard- 
tion  Co.,  130  U.  S.  565,  570,  571;  Mel-  ing,  4  Mylne  &  Cr.  514;  Saunders  v. 
lin  V.  Moline  Iron  Works,  131  U.  S.  Gray,  4  Mylne  &  Cr.  515;  Tanner  v. 
852,  371.  Radford,  4  Mylne  &  Cr.  519. 

3  Camden  v.  Mayhew,  129  U.  S.  73,  »  U.  S.  R.  S.,  sec.  995 ;  29  U.  S.  Stat. 
82;  Milwaukee  R.  Co.  v.  Soutter,  5  at  L.,  ch.  265,  sec.  3,  p.  578,  amending 
Wall  662;   Williamson  v.  Dale,  3  sec.  996  of  U.  S.  R.  8. 
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suit  iu  the  land,  and  decrees  a  partition;  and  orders  a  commis- 
sion of  partition  to  issue  to  three  commissioners  to  execute  the 
decree  by  making  partition  of  the  property,  and  to  report  to  the 
court,  and  that,  after  confirmation  of  the  report,  the  parties 
shall  make  mutual  conveyances.  The  commission  authorizes 
any  two  of  the  commissioners  to  execute  the  decree.' 

§  726.  Execution  of  decrees  to  settle  boundaries. —  In  a 

suit  to  ascertain  boundaries  the  decree  generally  directs  a  com- 
mission to  issue  for  that  purpose,  which  partakes  very  much 
of  the  nature  of  a  commission  in  partition,  is  nearly  in  the 
same  form,  and  sued  out,  executed  and  returned  in  the  same 
manner.* 

§  727.  Service  of  orders  and  decrees  —  "  Writ  of  execu- 
tion." —  When,  under  the  procedure  in  equity,  it  is  necessary 
to  serve  an  order  or  decree  of  the  court  upon  a  party  to  the 
suit,  or  a  person  not  a  party,  the  clerk  issues  under  the  seal  of 
the  court  to  the  marshal  a  "  writ  of  execution,"  commanding 
him  to  serve  the  order  or  decree  upon  the  party  or  person 
therein  named,  and  to  make  due  return.  A  copy  of  the  decree 
or  order  should  be  atltached  to  the  "  writ  of  execution,"  and  the 
marshal  should  be  furnished  with  another  copy  to  be  delivered 
to  the  person  upon  whom  the  service  is  made.  The  service 
of  a  copy  of  a  decree  or  order  is  often  necessary  as  a  founda- 
tion for  proceedings  in  contempt.* 

§  728.  Final  record  in  equity  and  admiralty  cases. — "  In 

equity  and  admiralty  cases,  only  the  process,  pleadings  and  de- 
cree, and  such  orders  and  memoranda  as  may  be  necessary  to 
show  the  jurisdiction  of  the  court  and  regularity  of  the  pro- 
ceedings shall  be  entered  upon  the  final  record."  * 

iRedesdale  (6th  Am.  ed.),  141-144;  3  2  Daniell,  703-709;   Kershaw  v. 

1  Smith's  Ch.  Pr.  476-482;  2  Daniell,  Thompson,  4  Johns.  Ch.  607-61i 

769-785.  <  U.  a  R  a,  sec.  760. 

«3  Daniell,  785. 
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§  729.  Inquiries  directed  at  the  hearing. —  It  frequently 
happens  that  upon  a  hearing  in  equity  the  court  cannot  make  a 
complete  decree  until  certain  inquiries  have  been  made  and  the 
answer  returned ;  and  in  such  cases  the  court  may,  upon  the 
hearing,  direct  the  inquiries  to  be  made.  (1)  It  may  direct  an 
issue  to  a  court  of  common  law  to  try  a  fact  or  facts  before  a 
jury.  This  is  called  a  '■'■  feigned  issue"  on  account  of  the  man- 
ner and  form  in  which  it  was  presented  in  the  old  English 
procedure.  In  order  to  bring  the  issue  of  fact  before  the  court 
of  common  law,  and  to  have  the  point  in  dispute,  and  that  only, 
put  in  issue,  an  action  was  feigned  to  be  brought,  in  which 
the  pretended  plaintiff  declared  that  he  had  laid  a  wager  of  £5 
with  the  defendant  that  a  particular  thing  was  true,  as,  for 
an  instance,  namely,  that'  A.  was  the  heir-at-law  of  B.,  and 
averred  that  it  was  so,  and  brought  his  action  for  the  £5.  The 
defendant  admitted  the  wager,  but  averred  that  A.  was  not 
the  heir-at-law  of  B.,  and  thereupon  that  issue  was  joined  (it 
being  the  issue  directed  out  of  chancery  to  be  tried),  and  was 
submitted  to  the  jury.  (2)  The  chancellor  sometimes  directed 
a  case  at  law  to  be  stated  and  sent  to  a  court  of  common  law 
to  obtain  its  opinion  upon  a  question  of  law  arising  in  the 
cause  in  chancery.  (3)  "Where  the  plaintiff's  right  to  relief 
rests  upon  a  legal  title,  the  chancellor  directs  the  bill  to  be  re- 
tained, with  liberty  to  the  party  to  bring  an  action  at  law  to 
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establish  his  title.  (4)  But  it  more  frequently  happens  that 
the  court  upon  the  hearing  enters  an  interlocutory  decree  set- 
tling the  rights  of  the  parties,  but  referring  the  cause  to  a 
master  to  take  an  account  or  to  make  other  inquiries  and  re- 
porj  to  the  court.^  The  first,  second  and  third  of  these  inquiries 
are  the  subject  of  this  chapter,  whilst  the  fourth  is  made  the 
subject  of  a  subsequent  chapter. 

§  730.  Feigned  issues  —  When  directed. —  Although  a  court 
of  equity,  in  the  exercise  of  a  sound  discretion,  has  the  right 
and  the  power  to  decide  every  question  of  fact  which  may  arise 
in  any  cause  before  it,  without  1?he  intervention  of  a  jury,  yet 
in  cases  of  real  difficulty,  growing  out  of  contradictory  testi- 
mony and  opposing  facts  and  circumstances,  which  it  is  impos- 
sible for  the  court  to  reconcile,  or  where  the  evidence  is  so 
nearly  balanced  as  to  render  an  open  and  rigid  cross-examina- 
tion of  the  witnesses  before  a  jury  necessary,  and  only  in  such 
case,  the  practice  is  to  order  a  feigned  issue,  and  send  it  to  a 
court  of  law.^  In  the  English  chanceiy  it  was  usual  to  order 
an  issue  to  try  a  fact  averred  in  the  bill  and  positively  denied 
by  the  answer,  but  the  answer  was  contradicted  by  one  wit- 
ness only  with  corroborating  circumstances.'  And  where  a 
will  was  set  up  against  the  heir-at-law,  it  was  also  usual  to 
direct  an  issue  devisavit  vel  non* 

§  731.  Issue  cannot  be  directed  before  a  hearing. —  Inas- 
much as  the  chancellor  cannot  be  advised  of  the  propriety  of 

1 2  Smith's  Ch.  Pr.  73-95;  3  Daniell,  Murray,  1  Bland,  484;  Lee  v.  Beatty, 

406,  631-638,  737-769.  8  Dana,  307;  Nice  v.  Pnroell,  1  Hen. 

2  3  Daniell,   406,    737,    738,   739;  3  &  Munf.  373;  Earl  ofWinchelsea  v. 

Smith's  Ch.  Pr.  74;  O'Conner  v.  Cook,  Garrety,  5  Eng.  Ch.  R.  285;  Hare  v. 

6  Ves.  671;  Blackburn  v.  Jepson,  17  Collins,  3  Moll.  491;  Bowman  v.  Mid- 

Ves.  479;  Stokes  v.  McKerrall,3  Bro.  dleton,  1  Desau.  159;  Smith  v.  Mar- 

C  C.  338;  Mason  v.  Mason,  1  Mer.  tin,  4  Desau.  149;  Vaigneur  v.  Kirk, 

808;  Whalley  V.  Whalley,  3  Bligh,  16;  3  Desau.  640;  Delancy  v.  Seymour,  5 

Townsend  v.  Graves,  3  Paige,   453;  Cowen,  714;  s.  c,  1  Hopk.  Ch.  436; 

Smith  V.  Naugle,  4  Lond.  Jurist,  476;  Douglass  v.  MoChesney,  3  Eand.  109; 

Marshall  v.  Thompson,  3  Munf.  412;  Banks  v.  Booth,  6  Munf.  385;  Cocke 

Bullock  V.  Gordon,  4  Munf.  450;  Gait  v.  Upshaw,  6  Munf.  464;  Ringgold  v. 

V.  Carter,  6  Munf.  345;  Le  Guen  v.  Jones,  1  Bland,  89;  Colton  v.  Ross, 

Gouverneur,  1  Johns.  Cas.  436;  S.  C,  3  Paige  Ch.  396;  McLaughlin  v.  Bank 

1  Am.  Deo.  131;  Dale  v.  Roosevelt,  of  Potomac,  7  How.  330. 

6  Johns.  Ch.  355;  Apthorp  v.  Com-  3  3  Daniell,  406,  337. 

stock,  2  Paige  Ch.  484;  Fornshill  v.  *  2  Daniell,  738;  2  Smith's  Ch.  Pr.  75. 
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directing  an  issue  until  he  has  heard  the  evidence,  such  issue  is 
never  directed  until  a  hearing  has  been  had ;  the  issue  may  he 
directed  by  interlocutory  decree  upon  the  hearing,  or  on  the 
hearing  on  further  directions,  or  on  the  hearing  of  exceptions 
to  the  master's  report.^  If  a  party  is  dissatisfied  with  a  decree 
directing  an  issue,  he  should  seek  to  have  it  reversed  by  an  ap- 
plication for  a  rehearing ;  and  if  the  petition  for  rehearing  is 
filed  before  the  trial  of  the  issue,  an  application  should  be  made 
by  motion  to  stay  the  trial  until  the  petition  for  rehearing  is 
disposed  of;  and  if  the  petition  for  rehearing  is  filed  after  the 
trial,  it  is  too  late.* 

§  732.  Order  for  an  issu3  —  Other  procedure. —  In  the  Eng- 
lish chancery  the  order  for  an  issue  was,  substantially,  that 
the  plaintiff  and  the  defendant  do  proceed  to  a  trial  at  law  in 

the  court  of in  the  sitting  after term,  at  Westminster 

Hall,  in  the  county  of  Middlesex,  on  the  following  issue, 

whether,  etc.; and  the  said is  to  be  plaintiff  at 

law,  and  the  said to  be  defendant  at  law,  who  is 

forthwith  to  name  an  attorney,  accept  a  declaration,  appear 
and  plead  to  the  issue ;  and  the  order  referred  it  to  the  master 
to  settle  the  issue,  in  the  event  the  parties  differed  about  it,  and 
directed  the  parties  to  produce  books,  papers  and  documents 
before  the  master  on  or  before  a  day  named,  and  gave  either 
side  liberty  to  inspect  the  same  and  take  copies  thereof,  as  ad- 
vised, at  his  own  expense,  and  such  of  them  as  either  side 
should  give  notice  to  have  produced  at  the  trial  were  or- 
dered to  be  produced  accordingly;  and  the  further  directions 
in  the  cause  were  ordered  to  stand  over  until  after  the  trial 
of  the  said  issue.  If  one  of  the  parties  was  an  infant  the 
order  directed  that  he,  "  by  his  guardian, ,  do  pro- 
ceed to  a  trial  at  law."  The  parties  filed  regular  pleadings 
at  common  law,  and  went  to  trial,  as  in  other  cases.*  The 
order  directed  that  the  depositions  of  the  witnesses  taken 
in  the  cause  should  be  read  on  the  trial  of  the  issue  at  law,  in 
case  such  witnesses  or  either  of  them  should  be  dead  at  the 
time  of  the  trial,  or  proved  at  the  trial  to  be  in  such  state  of 

13  Smith's  Ch.  Pr.  75;  Clapper  v.       '2  Smith's  Ch.  Pr.  76,77;  8  Hoffi 
House,  6  Paige  Ch.  149, 153.  Ch.  Pr.  17&-179. 

2  a  Smith's  Ch.  Pr.  81. 
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health  as  not  to  be  able  to  attend.    It  was  also  usually  di- 
rected that  the  parties  themselves  should  be  examined,  not  as 
witnesses  for  themselves,  but  as  witnesses  for  the  court.    If 
the  issue  was  devisavit  vel  non,  the  order  directed  that  all  the 
subscribing  witnesses  to  the  will  should  be  examined  on  the 
trial  of  the  issue,  except  when  the  circumstances  were  such 
that,  by  the  common  rules  of  evidence,  proof  of  the  witness*^ 
handwriting  might  be  substituted  for  the  testimony  of  the 
witness  himself,  as  where  the  witness  is  dead,  or  abroad,  or 
insane,  or  where,  after  diligent  search,  he  cannot  be  found.' 
Where  an  issue  was  directed  at  law  to  try  the  question  whether 
a  deed  was  forged,  Chancellor  Walworth,  after  stating  the 
questions  to  be  tried,  gave  the  following  directions,  namely: 
"Either  party  is  to  be  at  liberty,  on  the  trial,  to  examine  any 
witness  whose  testimony  was  read  upon  the  hearing  of  the 
cause,  or  to  read  the  depositions  heretofore  taken,  if  they  are 
dead  or  out  of  the  jurisdiction  of  the  court;  and  either  party 
is  also  to  be  at  liberty  to  read  the  deposition  of  any  witness 
of  the  opposite  party  which  was  read  on  the  hearing  of  this 
cause.    And  to  prevent  any  surprise  by  the  introduction  of 
new  witnesses,  notice  of  trial  must  be  given  at  least  thirty 
days  before  the  day  appointed  for  such  trial ;  and  no  witnesses, 
not  heretofore  examined,  are  to  be  introduced  on  the  trial,  un- 
less the  party  producing  such  new  witness  shall,  at  least  fifteen 
days  before  such  trial,  give  to  the  opposite  party,  or  to  his 
attorney  or  solicitor,  notice  of  his  intention  to  produce  such 
witnesses,  with  their  names  and  additions,  and  their  usual 
place  of  abode  or  residence,  with  such  particularity  as  will 
enable  such  party  to  find  out  the  witnesses  and  ascertain  their 
character.    But  this  prohibition  as  to  new  witnesses  is  not  to 
extend  to  those  who  are  called  merely  for  the  purpose  of  im- 
peaching other  witnesses;  or  where  the  judge  who  tries  the 
cause  shall  be  satisfied  there  is  reasonable  excuse  for  not  giving 
such  notice,  or  for  giving  a  notic6  for  a  shorter  period  of  time. 
The  proof  of  the  execution  of  the  deed,  taken  before  the  com- 
missioner, is  not  to  be  received  on  the  trial  as  any  evidence  of 
the  execution  thereof,  or  of  the  genuineness  of  the  signatures 
of  the  grantor  or  of  the  subscribing  witnesses  to  the  deed. 

1 3  DanieU,  742-747;  2  Smith's  Ch.  Pr.  77-80;  Apthorp  v.  Comstook,  2  Paige 
Cb.  48S. 
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The  issues  are  to  be  so  framed  that  the  defendants  in  this  cause 
may  hold  the  affirmative  of  the  several  questions  above  stated ; 
and  they  are  at  liberty  to  Open  the  case  and  to  close  the  argu- 
ment on  the  trial.  Either  party  is  to  be  at  liberty  to  notice 
the  cause  for  trial ;  and  neither  party  is  to  be  permitted  to  put 
it  oflF,  without  sufficient  cause  shown,  and  on  the  usual  terms. 
The  trial  must  also  be  by  a  struck  jury,  if  requested  by  either 
party."  ^  It  is  not  the  practice  in  the  circuit  courts  of  the 
United  States  to  refer  the  cause  to  a  master  to  settle  the  issue; 
but  the  issue  is  framed  and  settled  by  the  decree  of  the  court 
which  directs  it.^  It  has  been  held  on  the  circuit,  that,  upon  a 
feigned  issue,  no  pleadings  are  necessary  in  the  law  court  to 
which  the  issue  is  sent,  but  that  the  case  may  be  put  on  the 
trial  list  at  once,  and  the  jury  sworn  to  try  in  the  form  and 
the  words  of  the  issue,  as  framed  and  set  forth  in  tbe  decree 
of  the  court  directing  it.'  This  practice,  it  seems,  is  followed ; 
but  the  decree  of  the  court  fully  and  clearly  defines  all  the 
questions  or  issues  to  be  submitted  to  the  jury,  and  separates 
and  numbers  them,  in  such  manner  as  to  obviate  the  necessity 
of  any  pleadings  or  allegation  at  law.* 

§  733.  In  equity  cases,  federal  courts  not  bound  to  submit 
any  issue  of  fact  to  a  jury.—  In  a  cause  of  equitable  jurisdic- 
tion only,  a  circuit  court  of  the  United  States  is  not  bound  to 
submit  any  issue  of  fact  to  a  jury;  and,  if  it  should  do  so,  it  is 
at  liberty  to  disregard  the  verdict  and  findings  of  the  jury, 
either  by  setting  them  or  any  of  them  aside,  or  by  letting  them 
stand,  and  allowing  them  more  or  less  weight  in  its  final  hear- 
ing and  decree,  according  to  its  own  view  of  the  evidence  in 
the  cause ;  and  by  the  settled  course  of  decisions  of  the  supreme 
court,  it  is  not  necessary  that  the  circuit  court  should  formally 
set  aside  the  verdict  or  finding  of  a  jury  before  proceeding  to 
enter  a  decree  which  does  not  conform  to  it.*    Equity  courts 

% 

1  Apthorp  V.  Comstook,  3  Paige  Ch.  See  this  case  for  a  full  and  learned 
^5-  discussion    of   the    practice    upon 

2  "Watt  V.  Starke,  101  U.  S.  347,356;  feigned  issues,  by  Mr.  Justice  Brad- 
Wilson  Y.  Barnum,  1  Wall.  Jr.  343,  ley,  and  also  for  the  form  of  the  issue 
Fed.  Cas.  17,786.  made  by  the  decree  of  the  circuit 

3  Wilson   V.  Barnum,  1  Wall.   Jr.  court. 

343,  Fed.  Cas.  17,786.  s  Idaho  &  Oregon  Land  Co.  v.  Brad- 

4  Watt  V.  Starke,  101  U.  S.  347, 356.  bury,  133  U.  S.  510,  515,  516;  Prout  v. 
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may  decide  both  fact  and  law,  but  they  may,  if  they  see  fit, 
refer  doubtful  questions  of  fact  to  a  jury.  Findings  of  this 
kind,  however,  are  not  conclusive,  and,  if  not  satisfactory,  they 
may  be  set  aside  or  overruled ;  but  if  the  finding  is  satisfactory 
to  the  chancellor,  the  practice  is  to  regard  it  as  the  proper 
foundation  for  a  decree.  Such  findings  are  regarded  as  influ- 
ential in  an  appellate  court,  but  they  are  not  conclusive.'  It 
rests  in  the  sound  discretion  of  the  chancellor  to  direct  an  issue 
or  not;  and  where  the  truth  of  the  facts  can  be  satisfactorily 
ascertained  bj'^  him  without  the  aid  of  a  jury,  it  is  his  duty  to 
decide  as  to  the  facts,  and  not*ubject  the  parties  to  the  ex- 
pense and  delay  of  a  trial  at  law ;  when  he  directs  such  an 
issue,  he  does  it  upon  the  ground  that  the  evidence  produced 
before  him  is  not  sufficient  to  enable  him  to  arrive  at  a  satis- 
factory conclusion,  and  directs  the  facts  to  be  tried  by  a  jury 
for  the  purpose  of  collecting  additional  evidence,  which  evi- 
dence v;hen  so  collected  the  chancellor  considers  in  connection 
with  that  already  existing  in  the  records  of  the  chancery  court; 
the  verdict  of  the  jury  upon  such  issue  is  not  conclusive  upon 
the  chancellor,  and  he  may  have  it  tried  again  if  the  first  ver- 
dict is  not  agreeable  to  his  sense  of  justice,  or  he  may  decree 
contrary  to  the  verdict  if  he  thinks  proper  to  do  so.^  The  rule 
upon  this  subject  was  stated  by  Chancellor  Kent  as  follows: 
"It  is  the  undoubted  jurisdiction  of  the  court  of  chancery  to 
decide  both  on  the  law  and  on  the  fact.  This  power  it  has 
always  possessed  and  exercised.  But  in  cases  of  doubt  and  diffi- 
culty, that  court  is  in  the  habit  of  calling  for  aid  and  informa- 
tion from  abroad.  If  an  important  question  of  law  arises  in 
the  course  of  the  cause  before  the  court  of  chancery  of  England, 
it  is  the  practice  of  that  court  to  ask  for  assistance  from  the 
courts  of  law,  either  by  associating  one  or  more  of  the  judges 
with  the  chancellor  in  the  hearing  of  the  cause,  or,  what  is  more 
usual,  by  stating  a  case  and  directing  it  to  be  argued  in  one  of 
the  courts  of  law,  and  to  be  returned  with  a  certificate  of  the 

Eoby,  15  Wall.  471,  475;  Basey  v.  Gal-  i  Garsed  v.  Beall,  92  U.  S.  684,  695. 

lagher,  20  Wall.  670;  Garsedv.  Beall,  2  United     States    v.     Samperyao, 

92  U.  S.  684,695;  Johnson  v.  Harmon,  Hempst.  118,  Fed.  Gas.  16,216a;  Dale 

94  U.  S.  371,  373;  Watt  v.  Starke,  101  v.  Roosevelt,  6  Johns.  Ch.  255;  Bootle 

U.  S.  247,  252;  Qulnby  v.  Conlan,  104  v.  Blundell,  19  Ves.  500. 
U.  S.  420,  434;  Wilson  v.  Riddle,  123 
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opinion  of  the  court  on  the  question  submitted.    This  opinion, 
when  received,  is  merely  for  information,  and  the  chancellor 
may  or  may  not  follow  it,  as  he,  upon  consideration,  shall  deem 
meet.    It  is  in  like  manner  the  practice  of  that  court,  and  of 
■our  court  of  chancery  also,  to  apply  for  aid  to  the  courts  of 
common  law  when  the  truth  of  the  fact  litigated  is  doubtful 
and  attended  with  difficulties.    This  the  court  does,  not  by 
asking  the  opir  ion  of  the  court  of  law,  but  by  directing  a  feigned 
issue  to  be  tried  by  a  jury.    And  the  verdict  of  a  jury  upon  the 
fact,  like  the  opinion  of  the  judges  upon  the  law,  is  merely  to 
inform,  and  not  to  control  the  judgment  of  the  court  of  equity 
upon  the  question  before  it.    It  will  be  easy,  therefore,  to  per- 
ceive that  ordering  an  issue  must  always  depend  upon  sound 
discretion,  to  be  cautiously  and  diligently  exercised,  according 
to  the  circumstances  of  each  particular  case.    Instances  are 
common  in  which  the  court  of  chancery  has  decided  for  itself 
in  the  first  instance,  although  there  was  evidence  of  weight  on 
both  sides.    And  where  an  issue  has  been  ordered,  the  House 
of  Lords,  in  equity,  have  frequently,  on  appeal,  reversed  the 
order,  because  the  truth  of  the  fact  was  sufficiently  ascertained 
without  it ;  and  sometimes  when  one  or  more  verdicts  have  been 
actually  taken,  it  has  decided  the  cause  in  opposition  to  them. 
If  the  testimony  be  so  contradictory  as  that  the  truth  cannot 
be  discovered  with  certainty,  and  it  becomes  requisite  to  judge 
merely  on  the  credibility  of  witnesses,  such  an  instance  pre- 
sents a  case  very  proper  and  necessary  for  an  issue  at  law.'" 
In  the  same  case,  the  rule  is  stated  by  another  judge  as  fol- 
lows: "It  is  true  that,  in  some  specific  cases,  it  is  the  common 
course  of  chancery  to  direct  an  issue  at  law ;  but  even  in  those 
cases  it  depends  upon  the  practice  of  the  court  merely,  and  the 
chancellor  has  still  the  power  of  deciding  for  himself  without 
an  issue.    In  general,  the  ordering  of  issues  depends  on  the 
application  of  sound  legal  discretion  to  the  circumstances  of 
the  case.    It  is  a  power  in  its  nature  indefinite,  and  incapable 
of  being  reduced  to  fixed  rules.    The  chancellor  is,  constitu- 
tionally, the  judge  both  of  law  and  fact.    "Whether  the  institu- 
tion of  such  a  court  be  expedient  or  wise  is  not  now  the  subject 
of  inquiry.    Its  power  is  established,  and  the  trial  by  jury  there 

iLe  Guen  v.  Gouvemeur,  1  Johns.  Cases,  486;  a  a,  1  Am.  Dea  131, 137,  I38k 


§§  Y34, 735.]  FEIGNED  ISSUES.  783 

is  unknown.  However  excellent  that  mode  of  trial  may  be,  it 
is  not  the  right  of  any  party  seeking  his  remedy  in  that  court 
to  demand  it.  It  ought  regularly  to  proceed  from  the  chan- 
cellor himself,  to  inform  his  own  conscience  where  the  evidence 
is  insufficient  for  that  purpose;  and  even  with  respect  to  him, 
it  is  not  a  power  to  be  exercised  at  pleasure,  and  depending  on 
arbitrary  discretion.  In  a  government  of  laws  no  such  discre- 
tion can  exist;  and  although  no  precise  rules  can  be  given,  it 
is  sufficiently  certain  that  if  the  evidence  be  doubtful,  and  from 
the  nature  of  the  question,  or  from  the  testimony  already  given, 
it  appears  that  further  lights  maiy  be  obtained,  it  would  then 
be  proper  to  require  farther  proof;  and  the  chancellor  may  di- 
rect it  to  be  taken,  either  in  his  own  court  by  new  examina- 
tions, or  send  the  question  for  trial  at  law.  But  on  the  other 
hand,  if  the  evidence  be  satisfactory,  or  decisive  in  favor  of 
either  party,  the  rights  of  such  party  ought  not  again  to  be 
hazarded  before  another  tribunal,  and  the  chancellor  ought  to 
decide.  Possessing  the  power,  it  would  become  his  duty,  for 
the  power  and  the  duty  of  a  court  are  concurrent  and  insepa- 
rable." ^  The  court  will  not  order  an  issue  quantum  dcmmificatus 
when  it  can  lay  hold  of  a  simple,  equitable  and  precise  rule  to 
ascertain  the  amount  it  ought  to  decree.' 

§  734.  Feigned  issues  in  patent  cases  —  Federal  statute. — 

A  federal  statute  provides  that  the  circuit  courts  of  the  United 
States,  "  when  sitting  in  equity  for  the  trial  of  patent  causes, 
may  impanel  a  jury  of  not  less  than  five  and  not  more  than 
twelve  persons,  subject  to  such  general  rules  in  the  premises 
as  may  from  time  to  time  be  made  by  the  supreme  court,  and 
submit  to  them  such  questions  of  fact  arising  in  such  cause  as 
such  circuit  court  shall  deem  expedient;  and  the  verdict  of 
such  jury  shall  be  treated  and  proceeded  upon  in  the  same  man- 
ner and  with  the  same  effect  as  in  the  case  of  issues  sent  from 
chancery  to  a  court  of  law  and  returned  with  such  findings." ' 

§  735.  Feigned  issues  upon  interventions  in  railroad  fore- 
closure suits. —  A  petition  of  intervention  filed  in  a  railroad 

lEadcliff,  Justice,  in  Le  Guen  v.       ^  ig  U.  S.  Stat  at  L.,  ch.  77,  sec.  2, 

Gouverneur,  1  Johns.  Oases,  436;  s.  0.,  p.  316;  1  Sup.  U.  S.  R  S.,  p.  63,  sec.  3; 

1  Am.  Dec.  131,  133, 133.  Watt  v.  Starke,  101  U.  a  847,  256. 
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foreclosure  suit,  and  in  which  the  road  has  been  placed  in  the 
hands  of  a  receiver,  by  a  person  claiming  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
receiver  in  operating  the  road,  is  a  proceeding  in  equity;  and 
the  court  may  direct  a  verdict  by  a  jury  upon  any  single  fact, 
or  upon  all  the  matters  in  dispute ;  but  such  verdict  is  not 
binding  upon  the  judgment  of  the  court.  It  is  advisory  sim- 
ply, and  the  court  may  disregard  it  entirely,  or  adopt  it  either 
partially  or  m  toto} 

§  736.  Verdict  is  advisory  only.— The  verdict  of  a  jury 
upon  an  issue  out  of  chancery  is  advisory  only.  It  is  intended 
to  inform  the  conscience  of  the  chancellor  only.  It  may  be 
disregarded,  and  a  decree  entered  contrary  to  it.^ 

§  737.  New  trials. — Erroneous  rulings  of  the  judge  presiding 
in  the  trial  of  a  feigned  issue  directed  out  of  a  court  of  chancery 
^re  the  proper  subject  of  a  motion  for  a  new  trial  before  the 
chancellor  who  formed  the  issue  and  sent  it  to  the  law  court 
to  be  tried ;  and  where  exceptions  are  taken  on  the  trial  of 
such  issue  in  chancery,  and  made  part  of  the  record,  the  certifi- 
cate to  the  verdict  by  the  court  of  law  is  a  certificate  to  the 
whole  record,  and  the  exceptions,  though  not  expressly  certi- 
fied, become  a  part  of  the  chancery  record.  Issues  of  the  kind 
are  directed  to  be  tried  at  law,  to  inform  the  conscience  of  the 
chancellor  as  to  -doubtful  facts  in  controversy.  Power  to  grant 
a  new  trial  of  the  issue  is  unquestionably  vested  in  the  chan- 
cellor; but  in  determining  the  matter  the  practice  is  to  con- 
sider the  whole  of  the  evidence  given  at  or  before  the  trial  and 
what  has  since  become  known  to  the  court;  and  the  rule  is 
that  if  the  court  is  satisfied  that  full  and  complete  justice  has 
been  done  between  the  parties,  the  motion  for  new  trial  will 
be  denied.  Applications  for  new  trial  in  an  issue  sent  out  of 
chancery  must  be  made  to  the  court  of  chancery,  after  the  pro- 
ceedings are  certified  back  from  the  court  of  law.  The  chan- 
cellor will  not  grant  a  new  trial  for  every  error  of  the  judge 
presiding  at  the  trial  of  the  issue,  if,  on  the  whole  facts,  he  is 

iKohn  V.  McNulta,  147  U.  S.  238,  356;  Basey  v.  Gallagher,  30  "Wall. 

240;  Barton  v.  Barboiir,  104  U.  S.  670;  Clyde  v.  Richmond  &  D.  R.  Co;, 

136,  133,  134  73  Fed.  R.  121,  18  C.  C.  A.  467;  Allen 

2  Watt  V.  Starke,  101  U.  S.  247,  v.  Blount,  8  Story,  743,  Fed:  Cas.  316. 
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satisfied  that  the  result  is  correct.^  To  bring  the  fact  or  facts 
ia  issue  before  the  jury  at  law  a  feigned  issue  is  made  by  plead- 
ings as  at  law ;  and  if  the  finding  of  the  jury  be  unsatisfactory 
to  the  court  of  chancery,  either  on  account  of  the  admission  of 
incompetent  evidence,  the  exclusion  of  evidence  which  is  com- 
petent, or  by  a  mistake  of  facts  by  the  jury,  the  court  of  chan- 
cery will  order  another  trial  of  the  issue.  "When,  upon  the  trial 
of  the  issue  in  the  court  of  law,  exceptions  are  taken,  they  must 
he  certified  back  to  and  brought  to  the  notice  of  the  court  of 
chancery  which  directed  the  issue,  and  its  decision  invoked 
thereon,  and  if  this  is  not  done  the  exceptions  reserved  on  the 
trial  at  law  cannot  be  considered  on  appeal ;  and  this  rule  of 
practice  must  be  observed,  although  both  the  court  of  law  and 
the  court  of  chancery  are  presided  over  by  the  same  judge  or 
judges,  as  in  the  United  States  circuit  courts.^  Upon  the  trial 
of  a  feigned  issue  it  is  not  proper  practice  to  take  bills  of  ex- 
ceptions, but  the  evidence  should  be  written  down,  and  notes 
made  of  the  rulings  of  the  court  and  exception^  thereto,  and 
of  the  admission  and  exclusion  of  evidence;  all  which  should 
be  sent  to  the  court  of  chancery  with  the  verdict  duly  certi- 
fied; and  upon  the  motion  for  a  new  trial  the  moving  party 
should  have  such  evidence  stated  and  made  a  part  of  the  record 
in  the  chancery  cause,  so  that  the  evidence  may  be  considered 
on  appeal.  Where  a  court  of  chancery  suspends  proceedings  in 
a  cause,  in  order  to  allow  the  parties  to  bring  an  action  at  law 
to  try  the  legal  right,  it  does  not  assume  to  interfere  with  the 
course  of  proceedings  in  the  court  of  law,  and  a  motion  for  a 
new  trial  must  be  made  to  that  court ;  but  when  it  directs  an 
issue  to  be  tried  at  law,  a  motion  for  a  new  trial  must  be  made 
to  the  court  of  chancery;  and  for  that  purpose  the  party  apply- 
ing for  a  new  trial  must  procure  the  notes  of  the  proceedings 
and  the  evidence  given  at  the  trial  for  the  use  of  the  chancellor. 
This  is  done  either  by  having  the  proceedings  and  evidence  re- 
ported with  the  verdict,  or  by  moving  the  chancellor  to  send 
to  the  judge  who  tried  the  issue  for  his  notes  of  the  trial ;  or 

1  Johnson  v.  Harmon,  94  U.  S.  373,  stock,  3  Paige  Ch.  486,  488;  Silsby  v. 

378,   379;    Watkins   v.    Carlton,   10  Foot,  30  How.  385. 

Leigh,  560;  Patterson  v.  Ackerson,  1  2Brookett  v.  Brockett,  3  How.  691, 
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procuring  a  statement  of  the  same  in  some  other  proper  way. 
The  chancellor  then  has  before  him  the  evidence  given  to  the 
jury  and  the  proceedings  at  the  trial,  and  may  be  satisfied  by 
an  examination  thereof  that  the  verdict  ought  not  to  be  dis- 
turbed. The  evidence  and  proceedings  then  become  a  part  of 
the  record,  and  go  up  to  the  court  of  appeal  if  an  appeal  is 
taken.i  It  is  a  well  settled  rule  of  law  that  the  verdict  of  a  jury 
which  contradicts  a  fact  admitted  by  the  answer  of  the  defend- 
ant is  to  be  disregarded.^ 

§  738.  Retaining  the  bill  with  liberty  to  bring  an  action 
at  law. —  Where,  upon  a  hearing  in  equity,  it  appears  to  the 
court  that  the  plaintiff's  right  to  equitable  relief  depends  upon 
a  legal  title,  and  that  it  is  necessary  to  establish  the  legal  right 
before  the  relief  can  be  granted,  the  court  will  retain  the  bill 
and  give  the  plaintiff  liberty  to  bring  an  action  at  law  to  es- 
tablish his  legal  right  in  order  to  found  the  equitable  relief.' 
This  practice  is  well  illustrated  in  suits  for  partition.  The 
jurisdiction  in  equity  to  decree  partition  is  not  only  well  es- 
tablished by  a  long  line  of  decisions,  but  it  has  been  found  by 
experience  to  be  a  jurisdiction  of  great  public  convenience.* 
The  court,  however,  does  not  sustain  a  bill  for  partition  unless 
the  title  be  clear.  If,  in  a  suit  for  partition,  the  title  be  put 
in  issue,  and  that  title  be  legal,  the  rule  is  to  give  the  plaintiff 
a  reasonable  opportunity  to  try  his  title  at  law,  and,  in  the 
meantime,  to  preserve  the  bill;  but  when  the  question  is  upon 
an  equitable  title  it  must  be  tried  by  the  chancellor,  for  a  court 
of  law  is  not  competent  to  determine  it.'  The  decree  giving  the 
plaintiff  liberty  to  bring  an  «,ction  at  law,  and  preserving  the 
bill  in  the  meantime,  is  always  obtained  upon  the  hearing  of 

1  Watt  V.  Starke,  101  U.  S.  347, 256:  *  Calmady  v.  Calmady,  2  Ves.  570. 

Harrison  V.  Eowan,  .S  Wash.  580,  Ted.  5  Wilkin  v.  Wilkin,  1  Johns.  Ch. 

Cias.  6,141;  3  Smith's  Ch.  Pr.  84-88;  111;  Boone  v.  Boone,  3  Md.  Ch.  Dec. 

Kerr  v.  South  Park  Com'rs,  117  U.  S.  479;  Campbell  v.  Lowe,  9  Md.  500; 

379;  Clyde  Y.  Richmond  &  D.  R.  Co.,  s.  C,  66  Am.  Deo.  339;  Blyman  v. 

72  Fed.  R.  121,  18  C.  C.  A.  467.  Brown,  2  Vern.  332;  Coxe  v.  Smith, 

2McFerran   v.   Taylor,   3  Cranch,  4  Johns.  Ch.  271,275;  Cartwright  v. 

370,  280.  Pultney,  3  Atk.  380;  Hassam  v.  Day, 

'Walton  V.  Low,  6  Ves.  150;  Pem-  39  Miss.  393;  -s.  C,  77  Am.  Dec.  684; 

berton  v.  Pemberton,  13  Ves.  298;  2  Garrett   v.  White,  3   Iredell's  Eq. 
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the  cause  in  equity,  because  the  court  cannot  be  advised  of  the 
propriety  of  such  a  course  until  he  has  heard  the  cause,  ex- 
.amined  the  evidence  and  looked  into  the  condition  of  the 
plaintiff's  title ;  all  of  the  decrees  for  liberty  to  bring  such  ac- 
tion seem,  from  the  decided  oases,  to  have  been  made  upon  a 
full  hearing  of  the  cause.'  In  such  case  the  decree  directs  the 
plaintiff's  bill  to  be  retained  for  a  limited  time,  usually  one 
jear,  with  liberty  for  the  plaintiff  in  the  meantime  to  proceed 
^t  law  touching  the  matters  in  question  in  the  cause,  as  he  shall 
be  advised;  but  if  he  shall  not  proceed  at  law  and  to  trial 
-within  the  time  limited,  his  bill  i%  from  thenceforth  to  stand 
•dismissed  out  of  the  court,  with  costs  to  be  taxed.  But  if  the 
plaintiff  shall  proceed  at  law  and  to  trial  within  the  time  lim- 
ited, the  consideration  of  further  directions  and  costs  is  re- 
served and  liberty  given  to  the  parties  to  apply  to  the  court 
for  further  orders.  In  an  action  brought  under  the  direction 
and  decree  of  the  court  the  like,  order  is  made,  as  to  the  read- 
ing of  depositions  and  the  production  of  books  and  papers,  as 
in  the  case  of  a  feigned  issue  directed  by  the  court.  The  ac- 
tion at  law  is  tried  in  the  usual  manner,  and,  after  verdict,  the 
oause  in  equity  is  set  down  for  further  directions,  in  the  same 
manner  as  after  the  trial  of  a  feigned  issue,  or  after  the  report 
•of  the  master  to  whom  the  cause  has  been  referred.  If  either 
party  is  dissatisfied  with  the  verdict  of  the  jury  in  an  action 
at  law  brought  by  direction  of  the  chancellor,  he  may  move  for 
a  new  trial ;  but  in  that  case  the  application  must  be  made  to 
the  court  of  law  which  tried  the  action,  and  not  to  the  chan- 
-cellor,  as  in  the  case  of  a  feigned  issue  directed.'' 

§  739.  A  case  at  law. —  In  the  English  chancery,  if  a  ques- 
tion of  law  required  to  be  decided  before  the  court  was  in  a 
situation  to  pronounce  a  decree,  it  was  competent  for  the 

1  Walton  V.  Low,  6  Ves.  150;  Pem-  Hassam  v.  Day,  39  Miss.  393;  s.  C, 
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chancellor,  the  vice-chancellor,  or  the  master  of  the  rolls,  to 
state  and  send  a  case  to  a  court  of  common  law  for  its  opinion ; 
an  order  was  entered  directing  that  a  case  be  made  for  the 
opinion  of  the  judges  of  the  common  pleas,  stating  all  the 
necessary  facts,  and  that  "the  question  for  th^  said  court 
should  be  what  or  whether,"  etc.  The  case  was  drawn  up  and 
settled  by  the  solicitors  or  counsel  of  the  parties,  and  signed 
by  them,  or,  if  they  could  not  agree,  it  was  settled  by  one  of 
the  masters;  the  case  was  argued  before  the  common-law 
judges,  who  gave  their  opinion  on  it  in  the  form  of  a  certifi- 
cate, upon  the  return  of  which  the  cause  was,  upon  petition, 
set  down  for  further  directions ;  and,  when  the  cause  came  on 
to  be  heard  on  further  directions,  it  was  competent  for  the 
counsel  of  any  party  who  was  dissatisfied  with  the  opinion  of 
the  judges  to  contend  against  the  certificate,  and  to  ask  that 
another  case  be  sent  to  the  same  or  another  court  of  law.  If 
the  chancellor  was  not  satisfied  with  the  certificate,  he  might 
direct  another  case,  which  was  usually  sent  to  another  court 
of  law ;  if  he  was  satisfied  with  the  certificate,  the  cause  was 
heard  on  further  directions  in  the  usual  manner.^ 

12  Smith's  Ch.  Pr.  92-95;  2  Daniell,  766-769. 
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PROCEEDINGS  IN  THE  MASTER'S  OFFICE. 


Xa)  General  Rules  and  Pkinciplbs. 
§  740.  Appointment   of    masters  — 
■  Equity   Rule  83  — Federal 
statutes. 
741.  Oath  of  ofiSce  of  master. 
743.  Compensation  of  masters. 
743.  Masters  and  their  general  pow- 
ers defined  by  the  United 
States  supreme  court. 
744  Same  —  Report   of  a  master 
advisory  only. 

745.  Same — Weight  of  the  master's 

finding. 

746.  The  master  cannot  exceed  the 

decree  of  reference. 

747.  Pleading  in  the  master's  office. 

748.  Discovery   in     the    master's 

office. 

749.  Evidence     in    the    master's 

office. 

750.  Parties  entitled  to  attend  be- 

fore the  master  on  a  refer- 
ence. 
75L  Same  —  Right  of  defendant  to 
attend  after  decree  jpro  con- 
fesso. 

(6)  The  Method   op  Taking  and 
Stating  an  Account. 

752.  The  successive  steps  in  taking 

and  stating  an  account. 

753.  The  preliminary  hearing  and 

interlocutory  decree. 

754.  Same  —  Decree  must  be  inter- 

locutory only — Correct  pro- 
cedure stated  by  Chief  Jus- 
tice Taney. 

755.  The  directions  which  should 

be  contained  in  the  order  of 
reference. 

756.  Presenting  the   reference  to 

the  master. 


§  757.  "Warrant  to  consider  de- 
cree "  —  English  chancery 
procedure. 

758.  Same — United  States  equity 
•         rules  —  Notice. 

759.  Bringing  in  debtor  and  cred- 

itor account  —  First  step  in 
taking  the  account. 

760.  Examination  of  the  account- 

ing party  for  discovery  — 
Second  step  in  taking  the 
account. 

761.  Same  —  Same  —  Examination 

upon  interrogatories  —  Pro- 
cedux-e. 
763.  Production  of  documents  by 
the  accounting  party  — 
Third  step  in  taking  the  ac- 
count. 

763.  Filing  the  charge  and  proceed- 

ings thereon  —  Fourth  step 
in  taking  the  account. 

764.  Filing  the  discharge  and  pro- 

ceedings thereon  —  Fifth 
step  in  taking  the  account. 

765.  Warrant  to  show  cause  why 

the  master  should  not  pro- 
ceed to  prepare  his  report  — 
Sixth  step  in  taking  the  ac- 
count. 

766.  Warrant  on  preparing  the  re- 

port—  Seventh  step  in  tak- 
ing the  account. 

767.  Preparing    the    master's    re- 

port— Eighth  step  in  taking 
the  account  —  What  report 
to  contain. 

768.  Same  —  Stating  the  account 

by  the  master. 

769.  Same  —  Same —  Rule  for  com- 

putation of  interest  —  Chan- 
cellor Kent's  rule. 
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§  770.  Same— Same— Compounding 
interest  against  trustees. 

771.  Same  —  Same  — Same  —  Date 

to  which  interest  should  be 
computed  — Master's  report 
liquidates  the  debt. 

772.  Warrant  that  the  master  has 

prepared  the  draft  of  his 
report  —  Ninth  step  in  tak- 
ing the  account. 

773.  Filing  objections  to  the  mas- 

ter's draft  report  —  Tenth 
step  in  taking  the  account. 
774  Warrant  to  settle  and  sign  the 
master's  report  —  Eleventh 
step  in  taking  the  account. 

775.  Filing  the  master's  report  — 

Twelfth  step  in  taking  the 
account. 

776.  Exceptions  to  the  master's  re- 

port—  Time  for  filing  — 
Thirteenth  step  in  taking 
the  account. 

777.  Same — Same — Same  —  Office 

and  requisites  of  exceptions. 

778.  Same  —  Irregularities  in  the 

proceedings  before  the  mas- 
ter. 


§  779.  Hearing  the  exceptions  by  the 
court  —  Fourteenth  step  in 
taking  the  account. 

780.  Costs  of  exceptions. 

781.  Further  directions. 

(c)  Other  Peoceedings  in  the  Mas- 
ter's Office. 

783.  Administration  of  assets — 
Equity  rule. 

78i  References  in  the  administra- 
tion of  assets. 

784  Same  —  Creditor's  charge. 

785.  Same  —  Examination  of  cred- 

itor by  the  master  for  dis- 
covery. 

786.  Exceptions  for  scandal  and 

impertinence    referred    to 
the  master. 

787.  Exceptions  to  an  answer  for 

insufficiency  not  referred  to 
the  master. 

788.  Petition  to  review  master's  re- 

port 

789.  Masters  should  keep  register 

of  the  proceedings  in  causes 
referred  to  them. 


(a)  General  Rules  and  Peinciples. 

§  740.  Appointment  of  masters  —  Equity  rule  82  — Fed- 
eral statutes. —  A  United  States  equity  rule  provides  that: 
"  The  circuit  courts  may  appoint  standing  masters  in  chancery 
in  their  respective  districts,  both  the  judges  concurring  in  the 
appointment;  and  they  may  alsp  appoint  a  master  jjra  hoc  viae 
in  any  particular  case." '  And  a  federal  statute  provides  that: 
"  No  clerk  of  the  district  or  circuit  courts  of  the  United  States 
or  their  deputies  shall  be  appointed  a  receiver  or  a  master  in 
any  case  except  where  the  Judge  of  said  court  shall  determine 
that  special  reasons  exist  therefor  to  be  assigned  in  the  order 
of  appointment."^  And  another  federal  statute  provides: 
"  that  no  person  related  to  any  justice  or  judge  of  any  court  of 
the  United  States  by  affinity  or  consanguinity,  within  the  de- 
gree of  first  cousins,  shall  hereafter  be  appointed  by  such  court 


'Equity  Rule  83. 


2  30  U.  S.  Stat  at  L.,  eh.  183,  sec.  1,  p.  415. 
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or  judge  to  or  employed  by  such  court  or  judge  in  any  ofKce 
or  duty  in  any  court  of  which  such  justice  or  judge  may  be  a 
member."  ^  There  is  no  provision  of  law  or  rule  of  court  which 
makes  the  recording  of  the  appointment  of  a  master  in  any 
book  of  the  court  requisite  to  its  validity ;  the  appointment  is 
complete  and  effective  when  it  is  made  and  signed  by  the  judges 
and  filed  with  the  clerk.^  The  master  is  an  officer  of  the  court, 
and  is  to  be  selected  and  appointed  by  the  court,  and  not  by 
the  parties  to  the  suit  in  which  he  is  to  execute  the  decree ;  it 
is  not  to  be  tolerated  that  the  employment  of  a  master  is  to  be, 
by  the  parties,  hawked  about  the»street  to  the  lowest  bidder. 
"When  the  services  of  the  master  have  been  performed,  it  would, 
of  course,  be  agreeable  to  the  court,  and  relieve  it  of  responsi- 
bilities, if  the  parties  interested  could  agree  with  the  master 
upon  an  amount  of  compensation  satisfactory  to  both.  But  in 
advance  of  the  appointment  such  agreements  are  improper,  and 
in  disrespect  of  the  court.'  Where  the  court,  upon  a  hearing 
and  the  entry  of  an  interlocutory  decree,  appoints  the  deputy 
clerk  of  the  court  as  a  master  jjt-o  Img  vice,  to  take  and  state  an 
account,  but  fails  to  state  in  the  order  the  "  special  reason  "  for 
appointing  the  deputy  clerk,  it  is  competent  for  the  court  at  a 
subsequent  term  to  insert  in  the  order,  nunojpro  tunCj  the  words, 
"  the  solicitors  for  the  respective  parties  having  in  open  court 
consented  to  the  appointment  of  the  master,  although  he  is  the 
chief  deputy  clerk  of  this  court,  and  the  court  now  determin- 
ing that  such  consent  is  a  sufficient  special  reason  for  the 
appointment."  * 

§  741.  Oath  of  office  of  master. —  There  is  no  statute  of  the 
United  States,  nor  any  rule  of  court,  requiring  a  master's  re- 
port to  be  under  oath.  The  court  may,  in  the  order  of  refer- 
ence, require  the  master  to  be  sworn,  or  to  make  his  report 
under  oath ;  but  if  the  order  does  not  require  an  oath,  the  want 
of  it  does  not  invalidate  the  report.^    The  order  appointing  a 

1 24  U.  S.  Stat,  at  L.,  ch.  373,  sec.  7,  '  Finance  Committee  v.  Warren,  83 

p.  555.  Fed.  R.  535,  27  C.  C.  A.  473. 

2  Seaman  v. Northwestern  Mut,Life  <  Fischer  v.  Hayes,  32  Fed.  R  93-94 

Ins.  Co.,  86  Fed.  E.  493,  30  C.  C.  A.  5  Thompson  v.  Smith,  3  Bond,  330, 

212.  Fed.  Cas.  13,976. 
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standing  master  may  require  him  to  take  and  subscribe  the 
oath  of  ofiBce  and  file  the  same  with  the  clerk  of  the  court.' 

§  742.  Compensation  of  master. —  An  equity  rule  provides 
that:  "The  compensation  to  be  allowed  every  master  in  chan- 
cery for  his  services  in  any  particular  case  shall  be  fixed  by  the 
circuit  court,  in  its  discretion,  having  regard  to  all  the  circum- 
stances thereof,  and  the  compensation  shall  be  charged  upon 
and  borne  by  such  of  the  parties  in  the  cause  as  the  court  shall 
direct.  The  master  shall  not  retain  his  report  as  security  for 
his  compensation,  but,  when  the  compensation  is  allowed  by 
the  court,  he  shall  be  entitled  to  an  attachment  for  the  amount, 
against  the  party  who  is  ordered  to  pay  the  same,  if,  upon  no- 
tice thereof,  he  does  not  pay  it  within  the  time  prescribed  by 
the  court."  ^ 

§  743.  Masters  and  their  general  powers  defined  by  the 
United  States  supreme  court. —  A  master  in  chancery  is  an 
officer  appointed  by  the  court  to  assist  it  in  various  proceedings 
incidental  to  the  progress  of  a  cause  before  it,  and  is  usually 
employed  to  take  and  state  accounts,  to  take  and  report  testi- 
mony, and  to  perform  such  duties  as  require  computation  of 
interest,  the  value  of  annuities,  the  amount  of  damages  in  par- 
ticular oases,  the  auditing  and  ascertaining  of  liens  upon  prop- 
erty involved,  and  similar  services.  The  information  which  he 
may  communicate  by  his  findings  in  such  cases,  upon  the  evi- 
dence presented  to  him,  is  merely  advisory  to  the  court,  which 
it  may  accept  and  act  upon  or  disregard  in  whole  or  in  part, 
according  to  its  own  judgment  as  to  the  weight  of  the  evi- 
dence. In  practice  it  is  not  usual  for  the  court  to  reject  the 
report  of  a  master,  with  his  findings  upon  the  matter  referred 
to  him,  unless  exceptions  are  taken  to  them  and  brought  to  its 
attention,  and,  upon  examination,  the  findings  are  found  un- 
supported or  defective  in  some  essential  particular.    It  is  not 

1  Seaman  v.  Northwestern  Mut.  473;  Pleasants  v.  Southern  Ry.  Co., 
Life  Ins.  Co.,  86  Fed.  K.  493,  496,  30  93  Fed.  R.  93,  35  C.  C,  A.  326;  Briok- 
C.  C.  A.  313.  ell  V.  City  of  New  York,  55  Fed.  B. 

2  Equity  Rule  8^;  Brown  v.  King,  565;  Jesup  v.  Wabash,  St.  L.  &  P.  Ey. 
63  Fed.  R.  539,  10  C.  C.  A.  541;  Ed-  Co.,  94  Fed.  R.  20;  Middleton  v.  Bank- 
gell  V.  Felder,  99  Fed.  R.  334,  39  C.  ers'  &  Merchants'  Tel.  Co.,  33  Fed.  R. 
C.  A.  540;   Finance    Committee  v.  534. 

Warren,  83  Fed.  R.  535,  37  C.  C.  A. 
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within  the  general  province  of  a  master  to  pass  upon  all  the 
issues  in  an  equity  case,  nor  is  it  competent  for  the  court  to 
refer  the  entire  decision  of  a  case  to  him  without  the  consent 
of  the  parties.    It  cannot,  of  its  own  motion,  or  upon  the  re- 
quest of  one, party,  abdicate  its  duty  to  determine  by  its  own 
judgment  the  controversy  presented,  and  devolve  that  duty 
upon  any  of  its  oificers.    But  when  the  parties  consent  to  the 
reference  of  a  case  to  a  master  or  other  oflB.cer  to  hear  and  de- 
cide all  the  issues  therein,  and  report  his  findings,  both  of  fact 
and  of  law,  and  such  reference  is  entered  as  a  rule  of  the  court, 
the  master  is  clothed  with  very*dififerent  powers  from  those 
which  he  exercises  upon  ordinary  references,  without  such  con- 
sent; and  his  determinations  are  not  subject  to  be  set  aside  and 
disregarded  at  the  mere  discretion  of  the  court.     A  reference, 
by  consent  of  parties,  of  an  entire  case  for  the  determination 
of  all  its  issues,  though  not  strictly  a  submission  of  the  contro- 
versy to  arbitration  —  a  proceeding  which  is  governed  by  spe- 
cial rules, —  is  a  submission  of  the  controversy  to  a  tribunal  of 
the  parties'  own  selection,  to  be  governed  in  its  conduct  by  the 
ordinary  rules  applicable  to  the  administration  of  justice  in 
tribunals  established  by  law.     Its  findings,  like  those  of  an  in- 
dependent tribunal,  are  to  be  taken  as  presumptively  correct, 
subject,  indeed,  to  be  reviewed  under  the  reservation  contained 
in  the  consent  and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given  to  the  evidence,  or 
in  the  application  of  the  law.^    There  are,  in  the  adjudicated 
cases,  two  distinct  classes  of  references,  viz. :  1.  Ordinary  ref- 
erences.   That  is,  where  the  court,  upon  a  hearing  of  "the  plead- 
ings and  proofs  in  the  cause,  pronounces  an  interlocutory  de- 
cree deciding  upon  the  issues  in  the  cause,  and  referring  it  to  a 
master  to  take  and  state  an  account,  or  to  make  some  other  in- 
quiry incidental  to  the  progress  of  the  cause,  and  to  report  to 
the  court.^    %  A  reference  of  the  entire  cause.    That  is  (1)  where 
the  court,  upon  consent  of  the  parties,  enters  an  order  refer- 
ring the  cause  to  a  master  to  take  testimony  and  to  hear  and 
determine  all  the  issues  in  the  cause  and  to  report  to  the  court 

■    iKimberly  v.  Arms,  129  U.  S.  513,  666;  Boesch  v.  Groflf,  133  U.  S.  697, 

533.  705;  Camden  v.  Stewart,  144  U.  S. 

•   2Tilghmaii  v.  Proctor,  185  U.  S.  118. 
136;  Callaghan  V.  Myers,  138  U.  S.  617, 
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his  findings  of  fact  and  conclusions  of  law;'  and  (2)  where- 
there  is  an  intervention  pro  mteresse  suo,  that  is  an  interven- 
tion claiming  ownership  of,  or  an  interest  in,  or  a  lien  upon 
property  in  the  custody  of  the  court,  the  court  under  the  law 
enters  an  order  referring  the  intervention  to  the  master  to 
take  testimony  and  to  hear  and  determine  all  the  issues  therein 
and  to  report  his  findings  of  fact  and  conclusions  of  law  to  the 
court.^  It  is  a  common  practice  to  permit  inquiries  by  a  mas- 
ter, incidental  to  the  principal  duties  which  rest  on  the  court.* 

§  744.  Same  —  Report  of  a  master  advisory  only.— The 

report  of  a  master  made  upon  an  order  directing  him  to  take 
and  state  an  account,  or  to  make  any  other  inquiry  incidental 
to  the  progress  of  the  cause,  is  advisory  to  the  court  only,, 
which  it  may  accept  and  act  upon  in  whole  or  in  part,  accord- 
ing to  its  own  judgment  as  to  the  weight  of  the  evidence.*  In 
practice  it  is  not  usual  for  the  court  to  reject  the  report  of  a 
master,  with  his  findings  upon  the  matter  referred  to  him,  un- 
less exceptions  are  taken  to  them  and  brought  to  its  attention, 
and,  upon  examination,  the  findings  are  found  unsupported  or 
defective  in  some  essential  particular.* 

§  745.  Same  —  Weight  of  the  master's  finding. — "When  a 
case  is  referred  to  a  master  to  state  an  account,  and  excep- 
tions are  filed  to  his  report,  "  in  dealing  with  such  exceptions, 
the  conclusions  of  the  master,  depending  upon  the  weighing 
of  conflicting  testimony,  have  every  reasonable  presumptioD 
in  their  favor,  and  are  not  to  be  set  aside  or  modified  unless. 

iKimberly  V.  Arms,  129  U.  S.  512,  Co.,   149  U.  S.    93;   Finance  Co.  v. 

528;  Crawford  v.  Neal,  147  U.  S.  585,  Charleston,  C.  &  C.  R  Co.,  62  Fed.  E. 

598;  Davis  v.  Schwartz,  155  U.  S.  631,;  205;  M'Leod  v.  City  of  New  Albany, 

636.  18  C.  C.  A.  528;  Thomas  v.  Western 

^Furber  v.  Ferris,  145  U.  S.  132;  Car  Co.,  86  Fed.  R  808;  Empire  Dis- 

Fosdick  V.  Sohall,  99  U.  S.  235;  Hale  tilling  Ca  v.  McNiUta,  23  C.  C.  A. 

V.  Frost,  99  U.  S.  389;  Burnham  v.  415,  418;  Williams  v.  Morgan,  111 

Bowen,    112    U.    S.   776;   Rouse    v.  U.  S.  684;  ante,  §  630. 

Letcher,  156  U.  S.  47;  A.  &  V.  Coal  3  Field  v.  Holland,  6  Cranch,  8,  22. 

Co.  V.  Central  R.  Co.,  170  U.  S.  355,  *  Boesch  v.  Groflf,  133  U.  S.  697, 705; 

362;  Laokawana  Co.  v.  Farmers'  Loan  Kimberly  v.  Arms,  129  U.  S.  512, 523. 

&  Trust  Co.,  176  U.  S.  298;  Southern  6  Kimberly  v.  Arms.  129  U.  S.  512, 

Ry.  Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  523 ;  Medsker  v.  Bonebrake,  108  U.  S. 

257,  273;  Thompson  v.  Western  Car  66;  Story  v.  Livingston,  13  Pet  359. 
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there  clearly  appears  to  have  been  error  or  mistake  on  his  part."  * 
When  a  cause  is,  by  consent  of  the  parties,  referred  by  an 
order  of  a  court  to  a  master,  to  hear  and  decide  all  the  issues 
therein,  and  report  his  findings,  both  of  fact  and  of  law,  the 
master  is  clothed  with  very  different  powers  from  those  which 
he  exercises  upon  ordinary  references  without  such  consent; 
and  his  findings  and  conclusions,  while  subject  to  review,  like 
those  of  an  independent  tribunal,  are  to  be  taken  as  presump- 
tively correct,  and  are  not  to  beset  aside,  unless  there  has  been 
manifest  error  in  the  consideration  given  to  the  evidence,  or 
in  the  application  of  the  law.^    • 

§  746.  The  master  cannot  exceed  the  decree  of  reference. 

It  is  a  principle  of  the  chancery  law  of  universal  applica- 
tion, that  a  master  in  chancery  cannot,  in  his  investigation,  nor 
in  his  report,  exceed  the  decree  of  reference ;  that  decree  is  his 
chart;  it  is  his  commission;  he  must  confine  himself  within  it; 
and  when  he  goes  beyond  it,  his  action  is,  to  that  extent, 
coram  non  judioe,  and  void,  and  will  be  wholly  disregarded.* 
Masters  have  no  right  to  review,  reject  or  disregard  the  de- 
cision, order  or  directions  of  the  court  contained  in  the  decree 
under  which  they  are  appointed.  Instead  of  that,  they  are 
bound  to  obey,  follow  and  carry  into  efifect  all  such  decisions, 
orders  and  directions.*  The  authority  of  the  master  is  con- 
ferred by  the  decree  of  the  court  in  the  cause,  and  in  the  per- 
formance of  his  duty  he  is  bound  by  its  terms.'  One  of  Lord 
Bacon's  ordinances  declares  that  "  no  report  shall  be  respected 
in  court  which  exceedeth  the  warrant  of  the  order  of  refer- 
ence."^ If  a  master  reports  as  to  matter  which  is  not  referred 
to  him,  his  report,  so  far  as  it  relates  to  that  matter,  is  a  nul- 

1  Boesch  V.  Groflf,  133  U.  S.  697,  705;  Loan  &  Trust  Ca  v.  Central  E.  Co., 

Camdenv.  Stewart,  14417.8.104118;  2  Fed.  R.   656;  Stonington  Savings 

Callaghan  v.  Myers,  128  U.  S.  617,  666;  Sank  v.  Davis,  15  N.  J.  Eq.  31;  Morris 

Tilghman  v.  Proctor,  125  U.  S.  136,  v.  Taylor,  23  N.  J.  Eq.  181;  2  Daniell 

149;  Mason  v.  Crosby.  8  Woodb.  &  M.  (1  Lond.  ed.),  938;  2  Smith's  Ch.  Pr. 

268,  Fed.  Cas.  9,236.  (Ist  ed.),    872;  Ordinances  of  Lord 

2Kimberly  v.  Arms,  129  U.  S.  512;  Bacon,  No.  48. 
Crawford  v.  Neal,  144  U.  S.  585,  596;        <  Felch  v.  Hooker,  4  Cliff.  489,  Fed. 

Davis  V.  Schwartz,  155  U.  S.  631, 636.  Cas.  4,718. 

'  Gordon  v.  Hobart,  2  Story,  243,       s  Lonsdale  Co.  v.  Moise,  2  Cliff.  538, 

Fed.  Cas.  5,608;  Lonsdale  Co.  v.  Moise,  Fed.  Cas.  8,497. 
2  Cliff.  538  Fed.  Cas.  8,497:  Farmers'       «  Ordinance  Na  4a 
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lity;^  and  where  a  master  reports  as  to  matter  not  referred,  to 
him,  his  report  ought  not  to  be  excepted  to,  but  the  unwarrant- 
able finding  will  be  disregarded.^ 

§  747.  Pleading  in  the  master's  office. —  A  reference  of  a 
cause  to  a  master,  directing  an  inquiry  into  facts,  is  in  the  nat- 
ure of  a  new  issue  joined  involving  allegations  of  fact,  dis- 
covery and  the  production  of  evidence,  and  calling  for  the 
judicial  action  and  determination  of  the  master.'  The  object 
of  the  proceeding  is  to  make  a  scrutiny  and  examination  of, 
and  a  sifting  inquiry  by  the  master  into,  the  minor  details  of 
the  facts  and  circumstances  involved  in  the  cause,  and  a  report 
thereon  to  the  court  to  enable  it  to  make  a  complete  decree 
-and  grant  full  relief.^  The  prosecution  of  the  inquiry  is  gov- 
erned and  controlled  by  the  fundamental  principles  of  equity 
pleading,  procedure,  discovery  and  evidence,  hearing  and  ju- 
dicial determination.  If,  upon  such  a  reference,  a  party  in- 
tends to  examine  Avitnesses,  or  produce  other  evidence,  he 
should,  finfst,  carry  into  the  master's  office  and  file  with  him  a 
"  state  of  facts  "  detailing  the  facts  and  circumstances  which 
he  intends  to  prove ;  this  is  necessary  in  order  to  give  the  op- 
posite party  notice  of  the  case  in  the  master's  office  he  is  re- 
quired to  meet,  to  enable  him  to  cross-examine  the  witnesses 
and  to  know  what  evidence  it  will  be  necessary  for  him  to  ad- 
duce to  support  his  own  case.  "  A  state  of  facts,  as  its  name 
imports,  is  a  statement  in  writing,  made  by  a  party  who  desires 
to  prosecute  or  resist  any  inquiry  before  a  master  of  the  facts 
and  circumstances  upon  which  he  relies,  either  in  support  of 
his  own  cause  or  in  contradiction  or  defeasance  of  that  of  his 
adversary.  It  is,  in  effect,  the  pleading  of  the  party  before  the 
master,  and  is  governed  by  the  same  rules  and  principles  as 
pleadings  in  the  court.  ...  A  state  of  facts  is  entitled  in 
the  cause,  and  contains  a  detail  of  the  facts  and  circumstances 
intended  to  be  relied  upon  by  the  party;  when  the  party 
carrying  in  the  state  of  facts  makes  any  claim  upon  the 
fund  in  court,  it  is  usual  to  conclude  the  statement  with  the 
particulars  of  the  claim,"  and  then  it  is  called  "  a  state  of 

i2Daniell(lLond.  ed.),  938.  604;    Eubank    v.  Wright,    3   Tenn. 

2  3  Smith's  Ch.  Pr.  (1st  ed.)  373.  Ch.  538;   Hart  v.  Ten  Eyok,  2  Johns. 

«  Smith  V.  Althus,  11  Ves.  564  Ch.  513,  516. 
*Cobb  V.   Jameson,    1  Tenn.    Ch, 
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facts  and  claim."  And  when  the  object  of  the  party  is  to 
charge  another  with  the  receipt  of  money,  the  state  of  facts 
concludes  with  the  charge,  and  it  is  then  called  "  a  state  of 
facts  and  charge."  In  aU  cases  where  the  purpose  of  the  party 
is  to  charge  his  adversary  with  the  receipt  of  money  or  other 
indebtedness,  the  "  state  of  facts  and  charge  "  should  state  the 
items  of  the  indebtedness  in  detail,  with  the  date  of  each  item 
respectively,  the  account  upon  which  the  money  or  other  thing 
was  received,  the  person  or  persons  from  whom  received,  and 
the  circumstances  showing  how  the  indebtedness  arose.  If  the 
items  of  indebtedness  all  appea^from  admissions  made  by  the 
accounting  party  in  any  account  filed  by  him,  or  in  any  sched- 
ule attached  to  his  answer,  or  in  his  examination,  and  requir- 
ing no  further  proof  to  establish  them,  then  a  "  charge  "  only 
is  required,  and  no  state  of  facts  is  necessary.' 

§  748.  Discovery  in  the  master's  office. —  The  plaintiff's 
right  to  compel  discovery  of  the  defendant  does  not  cease  when 
defendant  makes  his  answer  to  the  bill;  but,  if  the  cause  is  re- 
ferred to  the  master  for  a  further  inquiry  into  facts,  the  plaintiff 
may  go  into  the  master's  office  and  compel  from  defendant  a 
discovery  of  all  the  minute  details  of  all  the  facts  and  trans- 
actions embraced  in  the  reference ;  and  this  is  specially  so  where 
the  bill  is  filed  for  an  accounting  and  the  defendant  has  failed 
to  give  a  full  account  in  his  answer,  or  in  a  schedule  attached 
to  it.  There  are,  in  the  master's  office,  three  methods  of  com- 
pelling discovery  from  the  defendant,  viz. :  1.  By  requiring  him 
to  produce  on  oath,  before  the  master,  deeds,  writings,  books 
of  account,  vouchers  and  other  documents.  2.  By  requiring 
him  to  make  and  file  a  sworn  debit  and  credit  account,  setting 
forth  all  the  items  of  the  accounts  embraced  within  the  refer- 
ence. 3.  By  the  examination  of  the  defendant  upon  oath,  either 
(1)  orally  before  the  master,  or  (2)  upon  written  interrogatories 
settled  by  the  master.     This  procedure  in  the  master's  office, 

1  Willow  V.  Willow,  19  Ves.  950;  2  nioally  called  a  state  of  facts)  before 
Daniell,  842,  843,  850;  2  Smith's  Ch.  the  master.  This  state  of  facts  is 
Pr.  115,  116,  138,  139.  "To  enable  the  the  groundwork  of  the  master's  re- 
master to  answer  the  inquiries  di-  port,  and  the  basis  upon  which  the 
rectedbythedecree,  the  party  whose  evidence  is  founded."  8  Smith's 
province  it  is  to  satisfy  the  inquiries  Ch.  Pr.  137. 
lays  a  statement  of  his  case  (tech- 
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against  a  party  to  obtain  discovery  and  information,  is  in  the 
nature  of  a  bill  of  discovery,  and  is  regulated  and  controlled 
by  the  fundamental  principles  of  the  law  of  discovery.  The  ad- 
missions made  by  a  party  in  such  proceeding  are  conclusive  evi- 
dence against  him.  Upon  his  examination  he  cannot  be  cross- 
examined  by  his  own  counsel ;  and  his  statements  are  evidence 
for  him  only  under  the  same  rules  and  conditions  that  the 
technical  answer  of  a  defendant  in  chancery  is  evidence  in  his 
favor.  This  procedure  for  discovery  in  the  master's  oflfioe  is, 
itself,  according  to  the  constitution  of  the  court  of  chancery, 
which  appeals  to  the  conscience  of  the  party;  it  is  along  es- 
tablished procedure,  and  is  considered  in  the  books  and  the 
adjudicated  cases  as  a  thing  of  course ;  and  in  the  English  chan- 
cery it  was  a  part  of  every  decree  of  reference  that  the  parties 
should,  for  the  purpose  of  discovery,  produce  before  the  master 
upon  oath  all  deeds,  books,  papers  and  writings  in  their  cus- 
tody or  power,  and  that  the  parties  be  examined  upon  oath 
touching  the  matters  embraced  in  the  reference ;  it  was  a  part 
of  the  English  chancery  procedure  in  1842,  when  the  United 
States  equity  rules  were  promulgated,  and  it  was  fully  adopted, 
regulated  and  rendered  more  effectual  by  those  rules,  as  a  part 
of  the  equity  procedure  of  the  circuit  courts  of  the  United 
States.^ 

§  749.  Evidence  in  the  master's  offlce. —  In  an  inquiry 
upon  a  reference  before  a  master,  the  parties  may  introduce 

12  Smith's  Ch.  Pr.  96-153;  3  Dan-  the  first  instance,  under  oath,  to  the 
iell,  807-830;  Purcell  v.  MoNamara,  charges  in  the  bilL  .  .  .  But  when 
17  Ves.  439;  Cowslade  v.  Cornish,  3  a  reference  is  ordered  upon  hearing,  ^ 
Ves.  730;  Kilpatrick  v.  Love,  AmbL  then  the  inquiry  becomes  necessarily 
589;  Peddock  v.  Brown,  3  P.  Wms.  minute,  and  a  new  and  more  detailed 
388;  Bromley  v.  Child,  Dickens,  138;  investigation  is  opened,  to  which  the 
Cornish  v.  Acton,  Dickens,  149;  general  inquiries  in  the  bill  were  not 
Punderson  v.  Dixon,  5  Mad.  131 ;  adapted.  Here  the  same  policy  and 
Remsen  V.  Remsen,  3  Johns.  Ch.  494;  principles  of  the  court,  which  re- 
Hart  V.  Ten  Eyck,  3  Johns.  Ch.  513;  quired  an  answer  to  the  bill,  apply, 
Benson  v.  Leroy,  I  Paige  Ch.  133;  and  call  again  upon  the  conscience 
Power  V.  Reader,  9  Dana,  10;  Temple-  of  the  party,  as  party,  for  a  further 
man  v.  Fauntleroy,  8  Rand.  434;  disclosure,  adapted  to  the  minutiae 
Foote  V.  Silsby,  3  Blatchf.  507,  Fed.  of  the  inquiry.  The  same  reasons 
Cas.  4,930;  Equity  Rules  77,  79,  81;  which  required  an  answer  in  the  first 
PuUian  v.  PuUian,  10  Fed.  R.  83.  instance,  require  an  examination  in 
"  Every  defendant,  notwithstanding  the  second."  Chancellor  Kent  in 
his  interest,  is  bound  to  answer  in  Hart  v.  Ten  Eyck,  3  Johns.  Ch.  513. 
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and  use  in  evidence  all  of  the  pleadings,  proceedings,  deposi- 
tions and  other  evidence  which  are  of  record,  and  have  been 
filed  and  used  before  the  court  in  the  cause,  and  may  introduce 
new  evidence,  and  examine  witnesses  orally  or  by  deposition.^ 
A  United  States  equity  rule  provides  that:  "All  aflBdavits, 
depositions  and  documents  which  have  been  previously  made, 
read  or  used  in  the  court,  upon  any  proceeding  in  any  cause  or 
matter,  may  be  used  before  the  master."  ^  And  another  equity 
rule  directs  that  the  master  shall  have  full  authority  upon 
every  reference  to  examine  orally  all  witnesses  produced  by  the 
parties  before  him,  and  to  order  ^e  examination  of  other  wit- 
nesses under  commission  to  be  issued  upon  his  certificate  from 
the  clerk's  oifice.'  But  witnesses  who  have  already  been  ex- 
amined in  a  cause  cannot  be  again  examined  before  a  master 
in  the  same  cause  upon  a  reference  directing  an  inquiry  into 
facts,  without  a  special  order  of  the  court,  and  then  only  in  re- 
spect to  facts  not  before  testified  to  by  them,  and  not  then  in 
issue.*  The  reason  of  the  rule  just  stated  is  "  the  danger  of 
perjury  which  would  be  incurred  by  a  witness  deposing  a  sec- 
ond time  to  the  same  fact,  after, having  seen  where  the  cause 
pinches,  and  how  his  testimony  bore  upon  it,  and  the  anxiety 
which  the  court  therefore  feels  to  prevent  improper  tampering 
with  witnesses,  and  inducing  them  to  detract,  or  contradict,  or 
explain  away  what  they  have  stated  in  their  former  examina- 
tion upon  a  second." ' 

§  750.  Parties  entitled  to  attend  before  tlie  master  on  a 
reference. —  It  is  a  general  rule  that  "  all  parties  beneficially 
interested,  either  in  the  estate  or  in  the  fund  in  question,  are 
entitled  to  attend  before  the  master  on  all  those  proceedings 

12  Smith's  Ch.  Pr.  137-153;  2  Dan-  Ev.,  sec.  336;  2  Smith's  Ch.  Pr.  141- 

ieU,  834,  838;   Smith  v.   Althus,  11  146;  Smith  v.  Althus,  11  Ves.  564; 

Ves.  564;  Hough  v.  Williams,  3  Bro.  Willan  v.  Willan,  Cooper,  391;  Smith 

€.  C.  190;  O'Neil  v.  Hamill,  1  Hogan,  v.    Graham,  3    Swanst.    264;    Lord 

183;  Remsen  v.  Bemsen,  3  Johns.  Ch.  Abergavenny  v.  Powell,  1  Mere.  130; 

494.    "  3  Daniell,  835;  Jones  v.  Thomas,  3 

2  Equity  Rule  80.  You.   &  Coll.   227;    Purcell    v.   Ma- 

3  Equity  Rule  78.  Namara,  17  Ves.  434;   Sandford  v. 
*  Jenkins  v.  Eldredge,  3  Story,  399,  Paul,l  Ves.  398;  Greenaway  v.  Adams, 

Fed  Cas.  7,367;   Gass  v.  Stinson,  3    13  Ves.  360. 

Sumn.  605,  Fed.  Cas.  5,261;  Remsen       5  Lord  Abergavenny  v.  Powell,  1 

V.  Remsen,  2  Johns.  Ch.  496 ;  3  GreenL    Mere.  130 ;  2  DanieU,  835,  836. 
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which  may  affect  their  interests,  or  iacrease  or  diminish  their 
proportion  in  the  fund ;  thus,  all  parties  entitled  to  a  distribu- 
tive share  of  a  residue  are  entitled  to  attend  on  those  proceed- 
ings which  tend  to  increase  or  diminish  the  residuary  fund. 
...  If  the  fund  is  sufficient,  general  legatees  are  only  al- 
lowed to  attend  on  those  proceedings  which  strictly  affect  or 
relate  to  their  legacies,  and  not  on  the  general  proceedings; 
but  if  the  fund  is  not  sufficient  to  pay  the  legatees  in  full,  they 
are  entitled  to  attend  on  all  those  proceedings  which  relate  to 
or  may  affect  the  fund  out  of  which  they  are  to  be  paid.  Par- 
ties entitled  only  to  the  personal  estate  are  not  allowed  to  at- 
tend proceedings  only  affecting  the  real  estate ;  and  the  converse 
of  the  rule  prevents  those  interested  solely  in  the  real  estate 
from  interfering  with  proceedings  relating  exclusively  to  the 
personal;  supposing  always  that  these  proceedings  have  no 
collateral  bearing  on  each  other;  for  if  either  fund  may  be  af- 
fected by  the  deficiency  of  the  other,  each  party  may  be  indi- 
rectly interested  in  both,  and  is  then  entitled  to  attend.  The 
executor,  as  the  legal  representative  of  the  testator,  is  entitled 
to  take  copies  and  to  attend  on  all  the  proceedings  relating  to 
creditors'  charges  seeking  payment  out  of  the  personal  estate ; 
but  after  there  has  been  a  report  of  debt,  if  all  the  parties  inter- 
ested in  the  personal  estate  are  before  the  court,  he  is  only  en- 
titled to  attend  on  those  proceedings  in  which  he  is  personally 
interested  as  an  accounting  party.  Trustees  are  not  allowed 
to  take  copies  or  attend  before  the  master  (except  on  proceed- 
ings carried  on  by  themselves),  if  all  the  cestui  que  trusts  are 
before  the  court;  but  if  there  are  parties  in  being,  or  who  may 
come  in  being,  and  who  are  only  represented  by  the  trustee, 
and  their  interest  is  not  too  remote,  the  trustee  will  be  entitled 
to  attend  the  proceedings  affecting  that  interest.  Parties  hav- 
ing charges  on  an  estate  or  on  a  fund  are,  if  the  estate  or  fund 
is  sufficient,  only  entitled  to  attend  on  the  proceedings  brought 
by  themselves ;  but  if  there  is  a  deficient  fund,  each  incum- 
brancer is  entitled  to  attend  on  the  charges  of  those  incumbran- 
cers who  claim  a  priority  over  him,  but  not  on  those  who  do  not 
charge  to  be  of  prior  date  to  his  security."  ^  The  purchaser  of 
a  railroad  at  a  foreclosure  sale  is  entitled  to  attend  a  reference 
in  which  it  is  sought  to  fix  liens  upon  the  railroad  property, 

12  Smith's  Ch.  Pr.  100-103. 
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and  which  would  increase  his  burdens  as  a  purchaser.^  A  re- 
ceiver is  entitled  to  attend  the  hearing  of  an  intervention  re- 
ferred to  a  master,  the  object  of  which  is  to  establish  a  claim 
to,  or  an  interest  in,  or  a  charge  or  lien  upon  the  property  in 
his  hands.^ 

§751.  Same  —  Right  of  defendant  to  attend  after  decree 
pro  confesso. —  After  a  decree  ^ro  confesso  has  been  entered 
against  the  defendant,  and  the  cause  has  been  referred  to  a 
master  to  take  an  account,  the  defendant  is  entitled  to  have 
notice  of,  and  to  attend  and  take  part  in,  the  proceedings  be- 
fore the  master,  provided  he  shall  obtain  from  the  court  an 
order  for  that  purpose ;  but  it  is  only  a  defendant  who  has  duly 
entered  his  appearance,  and  against  whom  the  bill  has  been 
taken  as  confessed  for  want  of  an  answer,  who  is  so  entitled 
to  attend  before  the  master.' 

(5)  The  Method  of  Takiit&  and  Stating-  an  Account. 

§  753.  The  successive  steps  in  taking  and  stating  an  ac- 
count.—  It  is  designed,  in  this  subdivision  of  this  chapter,  to 
state  in  due  and  regular  order  the  successive  steps  to  be  ob- 
served in  taking  and  stating  an  account  in  the  master's  office, 
the  report  thereon,  exceptions  to  the  report,  and  the  hearing 
of  the  exceptions  by  the  court.  For  the  purpose  of  eliciting 
the  truth  in  the  detailed  investigation  and  the  minutiae  of  in- 
quiry which  are  requisite  in  taking  and  stating  a  complicated 
and  litigated  account,  no  agency  could  be  more  effective  and 
simple  than  the  English  chancery  procedure  as  finally  matured, 
and  perfected  by  the  English  chancery  orders,  and  which  has 
been,  by  the  United  States  equity  rules,  fully  adopted  and  its 

1  Williams  V.  Morgan,  111  U.  S.  684  v.  Western  Car  Co.,  149  U.  S.  95; 

^Bosworth  V.   Terminal  Railroad  Finance  Co.  v.  Charleston,  C.  &  C.  R. 

Ass'n,  174  IT.  S.  183-190;  Fosdick  v.  R.  Co.,  63  Fed.  R.  205;  M'Leod  v.  City 

Schall,  99U.  S.  335;  Hale  v.  Frost,  99  of  New   Albany,   13  C.   C.   A.   528; 

U.  S.  389;  Burnham  v.  Bowen,  113  Thomas  v.  Western  Car  Co.,  36  Fed. 

U.  S.  776;  Rouse  v.  Letcher,  156  U.  S.  R.  808;  Empire  Distilling  Co.  v.  Mc- 

47;  A.  &  V.  Coal  Co.  v.  Central  R.  R.  Nulta,  33  C.  C.  A.  415, 418. 
Co.,  170  U.  S.  355;  Lackawana  Co.  v.        » King  v.  Bryant,  3  Mylne  &  C.  191; 

Farmers'  Loan  &  Trust  Co.,  176  U.  S.  Heyn  v.  Heyn,  Jao.  49;  Thomson  v. 

398;  Southern  Ry.  Co.  v.  Carnegie  Wooster,  114  U.S.  104-120;  SDaniell, 

Steel  Co.,  176  U.  S.  357,  373;  Thomas  804-806. 
SI 
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efficiency  increased.^  But  the  efficiency  of  the  remedy  de- 
pends, to  a  great  extent,  as  a  matter  of  course,  upon  intelligent 
administration,  and  this  cannot  be  attained  unless  the  princi- 
ples upon  which  the  account  is  to  be  taken  are  first  settled  by 
the  court.^ 

§  753.  The  preliminary  hearing  and  interlocutory  decree. 

Before  a  cause  is  referred  to  a  master  to  take  and  state  an  ac- 
count between  the  parties,  the  following  preliminary  Steps 
should  be  taken,  as  conditions  precedent  to  the  reference,  viz: 
(1)  The  pleadings  should  be  perfected  and  the  cause  put  at 
issue;  (2)  the  parties  should  take  the  proofs  upon  the  issues 
made  by  the  pleadings,  as  fully  as  the  nature  of  the  case  will 
allow;  (3)  the  cause  should  be  regularly  set  down  for  hearing; 
(4)  the  cause  should  be  regularly  heard  upon  the  pleadings  and 
the  evidence  by  the  court;  (5)  upon  such  hearing  the  court 
should  pass  upon  all  the  issues  made  by  the  pleadings,  and 
should  enter  an  interlocutory  decree  declaring  the  rights  of 
the  parties,  and  also  settling  and  declaring  the  principles  upon 
which  the  account  is  to  be  taken ;  (6)  the  decree  should  refer 
the  cause  to  a  master  to  take  and  state  the  account  in  accord- 
ance therewith  and  report  to  the  court,  and  all  other  matters 
should  be  reserved  until  the  coming  in  of  the  report ; '  (7)  the 
order  of  reference  must  be  founded  upon,  and  cannot  be  more 
extensive  than,  the  pleadings  and  the  proofs.* 

§  754.  Same  — Decree  must  be  interlocutory  only  —  Correct 
procedure  stated  by  Chief  Justice  Taney. —  Where,  in  a  suit 
in  equity  in  the  circuit  courts  of  the  United  States,  a  cause  is, 
upon  the  hearings  referred  to  a  master  to  take  and  state  an  ac- 
count, care  should  be  observed"  in  framing  the  decree  of  the 

'2  Smith's  Ch.  Pr.  96-153;  48,49,  Tenn.  Ch.  357;  Wessells  v.  Wessells, 

50,  51,  60,  61,  69,  73  of  the  orders  of  1  Tenn.  Ch.  58;  Campbell  v.  Camp- 

1838,  as  amended  in  1831;   Equity  bell,  8  N.  J.  Eq.  738;  Franklin  v. 

Eules  73, 74,  75, 76,  77,  78,  79,  80,  81.  Meyer,  36  Ark.  96;  Hicks  v.  Hogan, 

2  Cobb  V.  Jameson,  1  Tenn.  Ch.  604;  86  Ark.  398;  Johnson  v.  Everett,  9 

Eubank  v.  Wright,  3  Tenn.  Ch.  538.  Paige  Ch.  636,  638;  Craighead  v.  Wil- 

sPorgay  v.  Conrad,  6  How.  301;  son,  18  How.  199,  201;  ante,  §§693, 

Ward  V.  Paducah  &  M.  R  Co.,  4  Fed.  695;  Mosier  v.   Norton,  83  III  519; 

R.  863;  Cobb  v.  Jameson,  1  Tenn.  Ch.  Dunlap  v.  O'Dena,  1  Rich.  Eq.  (S.  C.) 

«04;  Eubank  v.  Wright,  3  Tenn.  Ch.  273. 

538;  Remsen  v.  Remsen,  2  Johns.  Ch,       *  ConsetLua  v.  Fanning,  3  Johns.  Ch. 

496,  498-503;   Jones  v.   Douglass,  1  587. 
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court,  so  as  to  make  it  interlocutory  only;,  for,  if  the  decree  ba 
final,  the  defendant  may  appeal  at  once,  rendering  a  second 
appeal  necessary  upon  the  coming  in  of  the  master's  report, 
thereby  contravening  the  policy  of  federal  legislation  upon 
the  subject,  the  intent  of  which  is,  that  the  decrees  and  pro- 
cedure of  the  circuit  courts  shall  be  so  framed  that  every  mat- 
ter in  controversy  in  a  cause  may  be  carried  up  and  decided  in 
one  single  appeal. 

In  an  early  case.  Chief  Justice  Taney  pointed  out  the  great 
inconvenience  and  impropriety  of  referring  a  cause  upon  a  final 
■decree.  In  that  case  the  object  of  tte  bill  was  to  set  aside  certain 
deeds  to  real  and  personal  estate  made  by  one  of  the  defend- 
ants, which  the  plaintiffs  charged  to  be  fraudulent,  and  for  an 
account  of  rents  and  profits,  and  other  sums  of  money.  Upon 
the  hearing  the  court  passed  a  decree  declaring  the  deeds 
void,  and  directing  the  property  conveyed  to  be  delivered  to 
the  plaintiff,  and  that  one  of  the  defendants  should  pay  plaint- 
iff eleven  thousand  dollars,  that  the  decree  be  immediately 
-executed,  referring  the  cause  to  a  master  to  take  an  account  of 
the  rents  and  profits  of  the  property,  adjudging  costs  against 
the  defendant,  and  reserving  other  matters  for  decree  upon  the 
■coming  in  of  the  master's  report.  An  appeal  from  the  decree 
was  taken  by  the  defendant  to  the  supreme  court,  where  a 
motion  was  made  to  dismiss  the  appeal  upon  the  ground  that 
the  decree  appealed  from  was  not  a  final  decree ;  the  supreme 
<jourt  overruled  the  motion,  holding  that  the  decree  was  final, 
notwithstanding  the  reference,  but  strongly  condemning  the 
practice  of  referring  a  cause  for  an  accounting  upon  the  ren- 
dition of  a  final  decree.  In  disposing  of  the  motion  to  dismiss, 
<]!hief  Justice  Taney,  speaking  for  the  supreme  court,  said : 

"And  when  the  decree  decides  the  right  to  the  property  in 
•contest,  and  directs  it  to  be  delivered  up  by  the  defendant  to 
the  complainant,  or  directs  it  to  be  sold,  or  directs  the  defend- 
ant to  pay  a  certain  sum  of  money  to  the  complainant,  and  the 
-complainant  is  entitled  to  have  such  decree  immediately  car- 
ried into  execution,  the  decree  must  be  regarded  as  a  final  one 
to  that  extent,  and  authorizes  an  appeal  to  this  court,  although 
so  much  of  the  bill  is  retained  in  the  circuit  court  as  is  neces- 
sary for  the  purpose  of  adjusting  by  a  further  decree  the  ac- 
counts between  the  parties  pursuant  to  the  decree  passed.  This 
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rule,  of  course,  doeg  not  extend  to  cases  where  money  is  di- 
rected to  be  paid  into  court,  or  property  to  be  delivered  to  a  re- 
ceiver, or  property  held  in  trust  to  be  delivered  to  a  new  trustee 
appointed  by  the  court,  or  to  cases  of  a  like  description.  Or- 
ders of  that  kind  are  frequently  and  necessarily  made  in  the 
progress  of  a  cause.  But  they  are  interlocutory  only,  and  in- 
tended to  preserve  the  subject-matter  in  dispute  from  waste  or 
dilapidation,  and  to  keep  it  within  the  control  of  the  court  until 
the  rights  of  the  parties  concerned  can  be  adjudicated  by  a  final 
decree.  The  case  before  us,  however,  comes  within  the  rule 
above  stated,  and  the  motion  to  dismiss  is  therefore  overruled. 
"We,  however,  feel  it  our  duty  to  say  that  we  cannot  approve 
of  the  manner  in  which  this  case  has  been  disposed  of  by  the 
decree.  In  limiting  the  right  of  appeal  to  final  decrees,  it  was 
obviously  the  object  of  the  law  to  save  the  unnecessary  expense 
and  delay  of  repeated  appeals  in  the  same  suit,  and  to  have  the 
whole  case  and  every  matter  in  controversy  in  it  decided  in  a 
single  appeal.  In  this  respect  the  practice  of  the  United  States 
chancery  courts  differs  from  the  English  practice.  For  appeals 
to  the  House  of  Lords  may  be  taken  from  an  interlocutory 
order  of  the  chancellor,  which  decides  a  right  of  property  in 
dispute;  and  therefore  there  is  no  irreparable  injury  to  the 
party  by  ordering  his  deed  to  be  canceled,  or  the  property 
he  holds  to  be  delivered  up,  because  he  may  immediately  ap- 
peal ;  and  the  execution  of  the  order  is  suspended  until  the 
decision  of  the  appellate  court.  But  the  case  is  otherwise  in 
the  courts  of  the  United  States,  where  the  right  to  appeal  is 
by  law  limited  to  final  decrees.  And  if,  by  an  interlocutory 
order  or  decree,  he  is  required  to  deliver  up  property  which  he 
claims,  or  to  pay  money  which  he  denies  to  be  due,  and  the  order 
immediately  carried  into  execution  by  the  circuit  court,  his  right 
of  appeal  is  of  very  little  value  to  him,  and  he  may  be  ruined 
before  he  is  permitted  to  avail  himself  of  the  right.  It  is  ex- 
ceedingly important,  therefore,  that  the  circuit  courts  of  the 
United  States,  in  framing  their  interlocutory  orders  and  in 
carrying  them  into  execution,  should  keep  in  view  the  differ- 
ence between  the  right  of  appeal  as  practiced  in  the  English 
chancery  jurisdiction,  and  as  restricted  by  the  act  of  congress, 
and  abstain  from  changing  unnecessarily  the  possession  of  prop- 
erty, or  compelling  the  payment  of  money  by  an  interlocutory 
order. 
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"  Cases,  no  doubt,  sometimes  arise  where  the  purposes  of  jus- 
tice require  that  the  property  in  controversy  should  be  placed 
in  the  hands  of  a  receiver,  or  a  trustee  be  changed,  or  money  be 
paid  into  court.  But  orders  of  this  description  stand  upon 
very  different  principles  from  the  interlocutory  orders  of  which 
we  are  speaking.  In  the  case  before  us,  for  example,  it  would 
certainly  have  been  proper,  and  entirely  consistent  with  chan- 
cery practice,  for  the  circuit  court  to  have  announced  in  an 
interlocutory  order  or  decree  the  opinion  it  had  formed  as  to 
the  rights  of  the  parties,  and  the  decree  it  would  finally  pro- 
nounce upon  the  titles  and  conveycttices  in  contest.  But  there 
could  be  no  necessity  for  passing  immediately  a  final  decree 
annulling  the  conveyances,  and  ordering  the  property  to  be 
delivered  up  to  the  assignee  of  the  bankrupt.  The  decree  upon 
these  matters  might  and  ought  to  have  awaited  the  master's 
report;  and  when  the  accounts  were  before  the  court,  then 
■every  matter  in  dispute  might  have  been  adjudicated  in  one 
final  decree ;  and  if  either  party  thought  himself  aggrieved, 
the  whole  matter  would  be  brought  here  and  decided  in  one 
appeal,  and  the  object  and  policy  of  the  acts  of  congress  upon 
this  subject  carried  into  effect. 

"  These  remarks  are  not  made  for  the  purpose  of  censuring 
the  learned  judge  by  whom  this  decree  was  pronounced^  but 
in  order  to  call  the  attention  of  the  circuit  courts  to  an  incon- 
venient practice  into  which  some  of  them  have  sometimes 
fallen,  and  which  is  regarded  by  this  court  as  altogether  in- 
consistent with  the  object  and  policy  of  the  acts  of  congress 
in  relation  to  appeals,  and  at  the  same  time  needlessly  burden- 
some and  expensive  to  the  parties  concerned,  and  calculated, 
by  successive  appeals,  to  produce  great  and  unreasonable  de- 
lays in  suits  in  chancery.  For  it  may  well  happen  that,  when 
the  accounts  are  taken  and  reported  by  the  master,  this  case 
may  again  come  here  upon  exceptions  to  his  report,  allowed  or 
disallowed  by  the  circuit  court,  and  thus  two  appeals  made 
necessary,  when  the  matters  in  dispute  could  more  conven- 
iently and  speedily,  and  with  less  expense,  have  been  decided 
in  one.'" 

There  has  been  much  discussion  by  the  supreme  court  of  the 
United  States  as  to  what  is,  and  Avhat  is  not,  a  final  decree, 

iForgay  v.  Conrad,  6  How.  301. 
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when  considered  in  its  relation  to  a  reference  to  a  master^ 
made  in  the  same  decree,  arid  the  latest  announcement  of  the- 
rule  upon  that  subject  by  the  supreme  court  is  as  follows :  "  It 
may  be  said  in  general  that  if  the  court  makes  a  decree  fixing 
the  rights  and  liabilities  of  the  parties,  and  thereupon  refers 
the  case  to  a  master  for  ministerial  purposes  only,  and  no  fur^ 
ther  proceedings  in  court  are  contemplated,  the  decree  is  final;, 
but  if  the  decree  refers  the  case  to  hi'Ti  as  a  subordinate  court 
and  for  judicial  purposes,  as  to  state  an  account  between  the- 
parties,  upon  which  a  further  decree  is  to  be  entered,  the  de- 
cree is  not  final.  But  even  if  an  account  be  ordered  taken,  if 
such  accounting  be  not  asked  for  in  the  bill,  and  be  ordered 
simply  in  execution  of  the  decree,  and  such  decree  be  final  as 
to  all  matters  within  the  pleadings,  it  will  still  be  regarded  as. 
final."  1 

§  755.  The  directions  which  should  be  contained  in  th& 
order  of  reference. —  In  order  to  remove  all  doubt  and  uncer- 
tainty as  to  the  duty  and  authority  of  the  master,  and  what  is 
required  of  the  parties  in  the  proceeding  before  him,  and  to- 
prevent  any  evasion  upon  the  part  of  the  accounting  party 
as  to  the  discovery  required  of  him  in  the  details  and  minuti® 
of  the  matters  and  transactions  to  be  investigated,  the  direc- 
tions of  the  order  of  reference  should  be  very  definite  and  ex- 
plicit. The  order  should  clearly  identify  the  subject-matter  of 
the  reference ;  define  and  specify  the  principles  upon  which  the 
account  is  to  be  taken  or  the  inquiry  is  to  proceed ;  fix  th& 
period  to  be  covered  by  the  accounting ;  direct  the  accounting 
party  to  account  before  the  master,  and  to  carry  in  his  account 
in  the  form  of  debtor  and  creditor,  under  oath,  for  the  whole 
time  for  which  he  is  held  accountable.  The  order  should  also 
direct  that,  for  the  better  taking  of  the  account,  and  for  the 
full  discovery  of  all  matters  embraced  in  the  reference,  the 
parties  shall  produce  before  the  master,  under  oath,  all  books, 
papers,  writings,  vouchers  and  other  documents  in  their  cus- 
tody or  power,  and  applicable  or  relating  to  the  inquiries  to  be- 
made;  and  that  the  master  shall,  for  the  purposes  of  discovery,, 
have  authority  to  examin,e  the  parties  in  the  cause,  upon  oath, 

1  Latta  V.  Kilbourn,  150  U.  S.  534;    Ry.  Co.,  146  V.  S.  544, 550,  and  author- 
McGourkey  v.  Toledo  &  Ohio  Cent,    ities  cited. 
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either  orally  or  upon  interrogatories,  touching  all  matters  con- 
tained in  the  reference ;  and  also  to  examine  witnesses  orally 
and  to  direct  their  depositions  to  be  taken  upon  commission, 
as  the  master  shall  direct.' 

§  756.  Presenting  the  reference  to  the  master. — An  equity 
rule  provides  that :  "  Whenever  any  reference  of  any  matter  is 
made  to  a  master  to  examine  and  report  thereon,  the  party  at 
whose  instance  or  for  whose  benefit  the  reference  is  made  shall 
cause  the  same  to  be  presented  to  the  master  for  hearing  on  or 
before  the  next  rule-day  succeeding  the  time  when  the  refer- 
ence was  made ;  if  he  shall  omit*to  do  so,  the  adverse  party 
shall  be  at  liberty  forthwith  to  cause  proceedings  to  be  had  be^ 
fore  the  master,  at  the  cost  of  the  party  procuring  the  refer- 
ence." *  The  reference  is  presented  to  the  master  by  carrying 
a  certified  copy  of  the  decree  and  order  of  reference  into  the 
master's  office  and  presenting  it  to  him,  and  requesting  an  exe- 
cution of  the  inquiries  therein  directed.' 

§757.  "Warrant  to  consider  decree"  —  English  chan- 
cery procedure. —  For  the  purpose  of  the  orderly  prosecution 
of  all  references  and  inquiries  directed  it  was  provided  by  the 
English  chancery  orders :  (1) "  That  upon  the  bringing  in  of 
every  decree  or  order,  the  solicitor  bringing  in  the  same  shall 
take  out  a  warrant,  appointing  a  time  which  is  to  be  settled  by 
the  master,  for  the  purpose  of  the  master  taking  into  considera- 
tion the  matter  of  the  said  decree  or  order,  and  shall  serve  the 
same  upon  the  clerks  in  court  of  the  respective  parties  or  their 
solicitors  in  case  where  they  shall  have  no  clerks  in  court." 
(2)  "  That  at  the  time  so  appointed  for  considering  the  matter 
of  the  said  decree  or  order,  the  master  shall  proceed  to  regu- 
late as  far  as  may  be  the  manner  of  its  execution ;  as,  for  ex- 
ample, to  state  what  parties  are  entitled  to  attend  future  pro- 
ceedings, to  direct  the  necessary  advertisements,  and  to  point 
out  which  of  the  several  proceedings  may  be  properly  going 
on,  pwri  passu,  and  as  to  what  particular  matters  interrogar 

1  Equity  Rules  77,  78,  79,  81;  Foote  Daniell,  807-815;  Salvador  v.  Rapley. 

V.  Silsby,  3  Blatohf.  507,  Fed.  Cas.  1  Dessau.  Eq.  (S.  C.)  126;  Freeland  v. 

4,920;  Remsen  v.  Remsen,  2  Johns.  Cooke,  3  Munf.  (Va.)  352. 

Ch.  494,  500;  Besan  v.  Leroy,  1  Paige  ^  Equity  Rule  74. 

Ch.  123;  2  Smith's  Ch.  Pr.  155-157;  2  '2  Smith's  Ch.  Pr.  96.  97. 
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tories  for  the  examination  of  the  parties  appear  to  be  necessary, 
and  whether  the  matters  requiring  evidence  shall  be  proved  by 
affidavit  or  by  examination  of  witnesses;  and,  in  the  latter 
case,  if  necessary,  to  issue  his  certificate  for  a  commission ;  and 
if  the  master  shall  think  it  expedient  so  to  do,  he  shall  then 
fix  a  certain  time  or  times  within  which  the  parties  are  to  take 
any  certain  proceeding  or  proceedings  before  him."  ^ 

§  758.  Same  —  United  States  equity  rules  —  Notice.  — 

The  principle  embodied  in  the  English  chancery  orders  quoted 
in  the  last  section  is,  that  the  solicitors  of  the  respective  par- 
ties should  meet  in  the  master's  office,  and  confer  with  him  as 
to  the  nature  of  the  reference,  the  examination  of  parties  and 
witnesses,  and  other  proceedings  that  may  be  necessary  to  exe- 
cute the  inquiry ;  and  that,  upon  the  information  received  in 
such  conference,  the  master  shall  formulate  directions  consist- 
ently with  the  course  and  practice  of  the  court,  for  the  orderly 
and  expeditious  execution  of  the  reference.  The  same  princi- 
ple is  embodied  in  the  United  States  equity  rules.  One  rule 
provides  that:  "The  master  shall  regulate  all  the  proceedings 
in  every  hearing  before  him,  upon  every  such  reference;"^ 
and  another  rule  provides  that,  "  upon  every  such  reference,  it 
shall  be  the  duty  of  the  master,  as  soon  as  he  reasonably  can 
after  the  same  is  brought  before  him,  to  assign  a  time  and 
place  for  proceedings  in  the  same,  and  to  give  due  notice 
thereof  to  each  of  the  parties  or  their  solicitors ;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place  appointed,  the 
master  shall  be  at  liberty  to  proceed  ex  parte,  or,  in  his  discre- 
tion, to  adjourn  the  examination  and  proceedings  to  a  future 
day,  giving  notice  to  the  absent  party  or  his  solicitor  of  such 
adjournment." ' 

§759.  Bringing  in  debtor  and  creditor  account  —  First 
step  in  tailing  the  account. —  An  equity  rule  provides  that: 
"  All  parties  accounting  before  a  master  shall  bring  in  their 
respective  accounts  in  the  form  of  debtor  and  creditor;  and 
any  of  the  other  parties  who  shall  not  be  satisfied  with  the  ac- 
counts so  brought  in  shall  be  at  liber tj'  to  examine  the  account- 

1  Chancery  Orders  50, 51,  of  1838,  as  2  Equity  Rule  77. 
amended  1831 ;  3  Smith's  Ch.  Pr.  98-  8  Equity  Rule  75. 
103,  454. 
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ing  party  viva  voce,  or  upon  interrogatories,  in  the  master's 
officje,  or  by  deposition,  as  the  master  shall  direct." '  The  ac- 
count must  be  accompanied  by  the  affidavit  of  the  party  as  to 
the  correctness  of  the  several  items  on  both  the  debit  and  credit 
side  of  the  account,  according  to  the  best  of  his  knowledge  and 
belief,  and  that  he  does  not  know  of  any  error  or  omission  in 
the  account,  to  the  prejudice  of  any  of  the  other  parties  in  the 
case  in  which  the  account  is  exhibited.^  The  object  and  pur- 
pose of  reqiiiring  the  accounting  party  to  bring  in  his  account 
in  the  form  of  debtor  and  creditor  is  to  compel  discovery  from 
him  as  to  the  details  of  the  transaction  under  investigation ; 
whatever  items  the  accounting  party  sets  down  in  the  debit 
column  are  thereby  admitted  by  him  to  be  just  charges  against 
him,  and  no  further  proof  is  required  to  establish  them ;  he  is 
estopped  to  deny  them.' 

§  760.  Examination  of  the  accounting  party  for  discov- 
ery —  Second  step  in  taking  tlie  account. —  The  equity  rule 
last  above  quoted  directs  that  any  of  the  parties  to  the  pro- 
ceeding "  who  shall  not  be  satisfied  with  the  accounts  so 
brought  in  shall  be  at  liberty  to  examine  the  accounting  party 
viva  voce,  or  upon  interrogatories,  in  the  master's  office,  or  by 
deposition,  as  the  master  shall  direct."  *  And  another  equity 
rule  provides  that  the  master  "  shall  have  full  authority  to 
examine  the  parties  in  the  cause,  upon  oath,  touching  all  mat- 
ters contained  in  the  reference."  *  And  another  equity  rule 
provides  that :  "  The  master  shall  be  at  liberty  to  examine  any 
creditor  or  other  person  coming  in  to  claim  before  him,  either 
upon  written  interrogatories  or  viva  voce,  or  in  both  modes,  as 
the  nature  of  the  case  may  appear  to  require."  ®  The  policy  of 
the  equity  rules  is  to  supply  full,  complete  and  simple  reme- 
dies for  discovery  against  all  parties  accounting  in  the  master's 
office;  and  when  an  accounting  party  brings  in  his  debtor  and 
creditor  account,  any  party  in  interest  who  does  not  believe 

1  Equity  Rule  79.  is  precisely  the   same   as   English 

^Storey  V.Brown,  4  Paige  Ch.  113;  Chancery    Order    61    of    1838,    as 

2  Smith's  Ch.  Pr.  114.  amended  in  1831,  and  also  Rule  107 

s  3  Smith's  Ch.  Pr.  114, 115;  3  Dan-  of  the  New  York  chancery  court. 

iell,  878.    That  part  of  United  States  <  Equity  Rule  79. 

Equity  Rule  79  requiring  an  account  •'  Equity  Rule  77. 

"  in  the  form  of  debtor  and  creditor  "  *  Equity  Rule  81. 
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it  to  be  a  complete  account,  or  who  is  for  any  cause  not  satis- 
fied with  it,  may,  for  the  purposes  of  a  further  discovery, 
search  the  conscience  of  the  accounting  party  by  an  oral  ex- 
amination upon  oath  before  the  master;  or  he  may  examine 
him  upon  interrogatories. 

§  761.  Same  —  Same  —  Examination  npon  interrogato- 
ries —  Procedure. —  The  examination  of  an  accounting  party 
in  the  master's  oflBoe  upon  interrogatories,  to  compel  discovery 
of  the  details  of  the  matters  and  transactions  embraced  in  the 
reference,  is  an  essential  branch  of  the  ancient  English  chan- 
cery procedure,  and  was  fully  adopted  by  the  United  States 
equity  rules.'  The  procedure  is  substantially  as  follows :  1.  Set- 
Umg  the  interrogatories.  The  interrogatories  for  such  an  ex- 
amination are  prepared  by  the  counsel  of  the  party  prosecut- 
ing it,  and  carried  into  the  master's  oflBce,  and  a  notice  is  served 
upon  all  parties  in  interest,  or  their  counsel,  to  attend  the  set- 
tling of  the  interrogatories ;  upon  the  return  of  the  notice,  the 
master,  in  the  presence  of  the  parties,  examines  the  interroga- 
tories and  finally  settles  them,  and  gives  a  certificate  of  their 
allowance ;  and  his  action  may  be  reviewed  by  the  court,  upon 
an  exception  to  the  certificate,  pointing  out  the  alleged  errors 
of  the  master  in  allowing  the  interrogatories.  If  the  master 
disallows  the  interrogatories  altogether,  no  certificate  issues, 
and  his  action  can  be  reviewed  by  the  court  only  upon  excep- 
tions to  his  final  report  upon  the  reference.  2.  Duty  of  the 
exa/minant  to  put  in  Ms  exwmination,.  The  time  allowed  the 
examinant  to  put  in  his  examination  is  in  the  discretion  of  the 
master,  to  be  exercised  with  due  regard  to  the  circumstances 
of  each  case.  The  examination  is  in  the  nature  of  an  answer 
to  a  bill,  and  not  of  a  deposition,  and  is  practically  governed 
by  the  same  rules  that  govern  an  answer  in  chancery.  The 
examinant  answers  the  interrogatories  seriatmi,  and  swears 
to  his  examination  before  the  master,  or,  if  he  is  unable  to 
attend  at  the  master's  office,  or  resides  at  a  distance,  a  com- 
mission may  issue  to  take  his  examination,  which  is  executed 
and  returned,  mutatis  mutamdis,  as  a  commission  to  take  an 
answer  in  chancery.  3.  Insufficient  examination.  If  the  exam- 
inant does  not  make  full  answer  to  the  interrogatories,  his  ex- 

iEquityRules77,  79,  81. 
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amination  may  be  objected  to  as  insufficient,  and  the  action 
of  the  master  secured  thereon  without  filing  formal  exceptions 
for  insufficiency ;  the  master  reports  his  action  to  the  court, 
and  the  opinion  of  the  court  thereon  may  be  taken  by  excep- 
tions to  the  report;  and  if  the  examination  be  ultimately  found 
insufficient,  the  examinant  may  be  required  to  put  in  a  new 
examination,  and  may  be  proceeded  against  as  in  the  case  of 
an  insufficient  answer  to  a  bill  in  chancery.  4.  Scandal  and 
imperldnence  in  examinations.  If  an  examination  contain  scan- 
dal or  impertinence,  it  may  be  objected  to,  and  the  master's  ac- 
tion thereon  obtained,  without  filing  formal  exceptions;  but 
the  master  must  report  his  decision  to  the  court,  which  report 
may  be  excepted  to,  and  the  opinion  of  the  court  thereon  ob- 
tained.^ 

§  762.  Production  of  documents  by  the  accounting  party  — 
Third  step  in  taking  the  account. —  An  equity  rule  provides 
that,  upon  every  reference,  the  master  shall  have  authority 
"  to  require  the  production  of  all  books,  papers,  writings,  vouch- 
ers and  other  documents  applicable  thereto."  "^  This  produc- 
tion is  discovery.  "  The  discovery  which  a  court  of  equity 
compels  is  not  confined  to  a  discovery  of  facts  resting  merely 
in  the  knowledge  of  the  defendant,  but  extends  to  a  discovery 
of  deeds,  papers  and  writings  of  every  description  in  his  pos- 
session or  power,  the  contents  of  which  are  material  to  the 
proof  of  the  plaintiff's  case." '  The  production  must  be  "  upon 
oath ; "  the  party  should  take  and  subscribe  an  oath,  in  writing, 
that  the  books,  papers,  writings,  vouchers,  and  other  documents 
therein  scheduled  and  produced  by  him  are  the  only  books, 
writings,  vouchers  and  documents  in  his  custody  or  power,  re- 
lating to  the  matters  embraced  in  the  reference.*  It  is  an  im- 
perative duty  of  an  accounting  party,  whether  an  agent,a  trustee^ 
a  receiver  or  an  executor  —  for  in  this  respect  they  all  stand 
in  the  same  situation, —  to  keep  his  accounts  in  a  regular  form, 
to  take  and  preserve  vouchers,  and  to  be  always  ready  with  his 

1 3  Smith's  Ch.  Pr.  132-137;  3  Dan-  Ch.  Pr.  155;  Salvador  v.  Rapley,  1 

iell,  815-830,  851-854.  Dessau.  Eq.  (S.  C.)  136;  Freeland  v. 

2  Equity  Rule  77.  Cocke,  3  Munf.  (Va.)  853. 

sWigram  on  Discovery,  6,  7,  8,  9;  <2  Smith's  Ch.  Pr.  155, 156;  3  Dan- 
Hare  on  Discovery  (2d  Am.  ed.),  313;  iell,  807-810. 
ante,  §118;  2  Daniell,  807;  2  Smith's 
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accounts ;  neglect  of  this  duty  is  a  ground  for  charging  him  with 
interest  on  the  balances  in  his  hands  and  with  costs.  So  a 
trustee  and  executor  is  bound  to  render  every  necessary  in- 
formation that  is  required  of  him;  and  he  who,  undertaking 
to  give  information,  gives  but  half  information,  in  the.  eyes  of 
a  court  of  equity  conceals;  if  he  have  not  all  the  information 
necessary,  he  is  bound  to  seek  for  it,  and,  if  practicable,  to  ob- 
tain it.  And  when  a  trustee  is  called  to  account  in  the  mas- 
ter's office,  he  will  be  compelled  to  produce  all  the  books, 
papers,  writings,  vouchers  and  other  documents  which  are  in 
any  way  connected  with  the  trust,  and  which  are  in  his  pos- 
session or  under  his  power.^ 

§  763.  Filing  the  charge  and  proceedings  thereon— Fourth 
step  in  taking  the  account. —  The  defendant  or  accounting 
party  having  complied  with  the  directions  contained  in  the 
order  of  reference  and  the  requirements  of  the  master,  by 
(1)  bringing  in  his  debter  and  creditor  account,  (2)  submitting 
to  an  examination,  and  (3)  producing  before  the  master  all 
books,  papers,  writings,  vouchers  and  other  documents  relevant 
to  the  matter  of  reference,  it  is  then  the  duty  of  the  plaintiff 
or  party  prosecuting  the  reference  to  file  his  charge  and  secure 
the  action  of  the  master  thereon.  This  proceeding  is  as  fol- 
lows :  1.  The  oha/rge  defined.  The  charge  is  a  transcript  of  so 
much  of  the  debtor  and  creditor  account  filed  by  the  defendant 
as  sets  forth  his  receipts,  to  which  may  be  added  any  additional 
items  with  which  it  is  intended  to  charge  the  accounting  party. 
The  charge  is  based  on  the  admissions  of  the  accounting  party ; 
but  it  may,  and  often  does,  contain  items  which  the  plaintiff 
expects  to  establish  by  proof,  independent  of  such  admissions; 
it  should  contain  every  item  of  receipt  or  indebtedness  which 
the  plaintiff  claims  against  the  accounting  party,  with  the  date, 
the  amount,  the  name  of  the  party  from  whom  received,  and  on 
what  account ;  and  it  should  contain  no  credits,  leaving  those 
to  be  brought  forward  by  the  accounting  party  in  his  discharge. 
The  charge  may  be  amended.  2.  Action  of  the  master  on  the 
charge.  "When  the^charge  is  filed,  the  master  should  take  it  up, 
in  the  presence  of  the  parties  and  their  counsel  or  solicitors, 

13  Spence,  930;  Salvador  v.  Eapley,  1  Dessau.  Eq.  (S.  C.)  136;  Freeland  v. 
Cooke,  3  Munf.  (Va)  353. 
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and  consider  it,  item  by  item,  and  mark  each  item  allowed  or 
disallowed,  in  whole  or  in  part,  according  as  he  shall  find.  The 
consideration  of  the  charge  by  the  master  is,  in  truth,  a  regular 
hearing  by  him,  and  an  adjudication  upon  each  item.  3.  The 
Tnernis  of  establishvn-g  the  charge.  The  items  of  a  charge  are  es- 
tablished (1)  by  the  admissions  of  the  accounting  party,  and 
(2)  by  independent  proof.  The  charge  is  first  compared  with 
the  debit  column  of  the  debtor  and  creditor  account  filed  by 
the  accounting  party,  and,  if  found  to  accord  with  it,  is  allowed 
without  further  evidence.  The  plaintiff  may  also,  for  the  pur- 
pose of  establishing  the  items  of  the  charge,  avail  himself  of 
any  admissions  made  by  the  defendant  in  his  answer  filed  in 
the  cause,  or  in  any  schedule  attached  to  it,  or  in  his  examina- 
tion before  the  master;  and  whenever  any  item  or  items  of  the 
charge  are  found  to  have  been  admitted  by  the  accounting 
party,  either  in  the  debtor  and  creditor  account,  or  in  his  an- 
swer, or  in  his  examination,  or  in  any  schedule,  such  items  are 
allowed  by  the  master  without  further  evidence.  It  is  a  rule  of 
universal  application  in  equity  pleadings  and  proceedings,  that 
a  party  is  estopped  by  his  admissions;  and  whenever  a  defend- 
ant admits  a  fact,  either  in  his  answer,  or  in  any  schedule 
thereof,  or  in  any  proceeding  before  the  master,  such  admission 
is  conclusive  upon  him,  and  no  further  evidence  is  required  to 
establish  the  fact  so  admitted.  And  this  principle  of  estoppel 
by  admission,  obviating  the  necessity  of  further  evidence,  is 
the  reason  and  foundation  of  the  procedure  in  the  master's  of- 
fice to  compel  discovery  from  the  accounting  party. 

If  there  are  any  items  in  the  charge  which  cannot  be  sus- 
tained by  any  admission  of  the  accounting  party,  they  become 
the  proper  subjects  of  evidence ;  and,  to  establish  such  items, 
the  plaintiff  may  use,  before  the  master,  all  affidavits,  deposi- 
tions and  documents  which  have  been  previously  made,  read 
or  used  in  any  proceeding  in  the  cause ;  he  may  also  use  any 
books,  papers,  writings  and  documents  which  have  been  pro- 
duced by  the  accounting  party,  and  which  are,  by  the  rules  of 
evidence,  competent  and  pertinent  to  prove  any  item  or  items 
in  the  charge;  and  he  may  also  produce  new  witnesses  and  ex- 
amine them  orally  or  upon  commission  directed  by  the  master.* 

12 Smith's  Ch.  Pr.  115, 116, 137-153;  2  Daniell,  87,  880;  Equity  Rules  77,  79, 
80,  81. 
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§  764.  Filing  the  discharge  and  proceedings  thereon  — 
Fifth  step  in  taking  the  account. —  When  the  charge  has 
been  passed  upon  and  allowed  by  the  master,  the  accounting 
party  is  required  to  carry  into  the  master's  office  and  file  his 
■discharge  and  secure  the  action  of  the  master  thereon.  This 
proceeding  is  as  follows:  1.  The  discharge  defined.  The  dis- 
charge is  a  transcript  from  the  debtor  and  creditor  account 
filed  by  the  accounting  party,  or  from  his  answer  in  the  cause, 
or  his  examination,  or  the  schedules  thereto  attached,  of  the 
payments  made  by  him  and  for  which  he  claims  credit.  It 
should  state  the  items,  the  date,  to  whom  paid,  and  on  what 
account.  2.  Action  of  the  master  on  the  discharge.  When  the 
discharge  is  filed,  the  master  should  take  it  up  in  the  presence 
•of  the  parties  and  their  counsel  or  solicitors,  and  consider  it, 
item  by  item,  and  mark  each  item  allowed  or  disallowed,  in 
whole  or  in  part,  according  as  he  shall  find.  The  consideration 
•of  the  discharge  by  the  master  is,  as  in  the  case  of  the  charge, 
a  regular  hearing  by  him  and  an  adjudication  upon  each  item. 
3.  The  means  of  estahlishing  the  discharge.  The  items  of  a  dis- 
charge are  established  (1)  by  vouchers,  (2)  by  proofs,  and  (3)  in 
small  sums  by  the  oath  of  the  party,  annexed  to  his  debtor 
and  creditor  account,  or  his  answer  in  the  cause,  or  his  examina- 
tion before  the  master.  The  defendant  should  produce  proper 
vouchers  for  each  item,  and  must  also  establish  the  propriety 
■of  the  payment,  if  the  same  be  disputed.  The  vouchers,  when 
brought  in  and  allowed,  are  marked  by  the  master  with  his 
initials  and  filed.  If,  when  an  item  is  reached,  the  voucher  can- 
not then  be  produced,  it  may  be  marked  as  "  a  queried  item," 
for  further  investigation  and  inquiry.  If  vouchers  cannot  be 
produced  for  any  item  or  items,  they  may  be  proved  by  any 
•competent  evidence,  either  that  which  is  on  file  and  has  been 
used  by  the  court,  or  by  the  examination  of  new  witnesses, 
either  orally  or  upon  commission,  directed  by  the  master.'  The 
accounting  party  is  a  competent  witness  for  himself.^  The  ao- 
oounting  party,  being  credible  and  uncontradicted,  is  to  be 
allowed  on  his  oath  to  his  account,  or  answer,  or  examination, 
sums  not  exceeding  |20;  but  he  must  mention  to  whom 
paid,  for  what,  and  when,  and  he  must  swear  positively  to  the 

1 2  Smith's  Ch.  Pr,  116-131;  8  Dan-       2  U,  S.  R.  S.,  sec  858;  ante,  §  399. 
iell,  881-891;  Equity  Rules  77,79-81. 
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fact,  and  not  as  to  his  belief  only,  and  the  whole  of  the  items 
so  established  must  not  exceed  $500.'  But  the  defendant  ought 
not  to  be  allowed  to  establish  in  this  way  matters  which,  from 
their  nature,  are  capable  of  full  proof.^  "Where  an  account 
rendered  by  the  accounting  party  before  suit  brought  is  used 
by  the  plaintiff  to  establish  the  charge,  the  defendant  may 
also  use  it  for  the  purpose  of  establishing  his  discharge.'  "Where 
books  kept  by  the  accounting  party  are  used  as  evidence  with 
which  to  charge  him,  he  may  use  them  in  his  discharge.* 
Where  the  defendant,  in  his  answer,  or  in  his  written  examina- 
tion before  the  master,  admits  the  receipt  of  money  and  states 
that  he  also  paid  it  out,  and  it  appears  that  the  receipt  and  the 
payment  formed  one  transaction,  such  statement  will  be  sufii- 
cient  to  support  the  discharge  as  to  that  item  without  further 
evidence  of  payment ;  but  if  he  says  that  on  a  particular  day 
he  received  a  sum  of  money,  and  upon  a  subsequent  day  he 
paid  it  over,  that  cannot  be  used  in  his  discharge,  for  it  was  a 
■different  transaction.' 

§  765.  "Warrant  to  show  cause  why  the  master  should  not 
proceed  to  prepare  his  report  —  Sixth  step  in  taking  the 
account. —  "When  the  master  has  fully  completed  his  investi- 
gation and  obtained  all  the  information  necessary  to  enable 
Mm  to  prepare  his  report,  notice  is  given  to  the  parties  to  ap- 
pear and  show  cause  why  the  report  should  not  be  prepared. 
In  the  English  chancery  this  proceeding  was  called  a  "  warrant 
to  show  cause  why  the  master  should  not  proceed  to  prepare  his 
report  herein."  This  is,  in  truth,  a  notice  to  appear  and  show 
cause  why  the  evidence  upon  the  hearing  should  not  be  closed. 
It  is  to  give  the  parties  a  final  opportunity  to  offer  any  further 
evidence  they  may  have,  upon  any  issue  involved  in  the  in- 
quiry directed  by  the  order  of  reference,  and  to  prevent  any 

lEemsen  v.  Bemsen,  8  Johna  Ch.  Waggoner  v.  Gray,  3  Hen.  &  Munf. 

496,  501;    Goodner  v.   Browning,   9  603;  Methodist  Episcopal  Church  v. 

Humph.  (Tenn.)  783;  3  Smith's  Ch.  Jaques,  8  Johns.  Ch.  81. 

Pr.  116;  Robinsen  v.  Gumming,  3  Atk.  *  Darston  v.  Earl  of  Oxford,  1  Eq. 

410;  3  Daniell,  884.  Cas.  Abr.  10. 

2  Harding  V.  Handy,  11  Wheat.  103,  sRidgway  v.  Darwin,  7  Ves.  404; 

137.  Thompson  v.  Lamb,  7  Ves.  587;  Eob- 

'Freeland  v.  Cocke,  3  Munf.  353;  inson  v.  Scotney,    19   Ves.    584;    3 

Jones  V.  Jones,  4  Hen.  &  Munf.  447;  Smith's  Ch,  Pr.  116-118. 
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surprise  to  the  parties  by  closing  the  evidence.  The  notice 
limits  a  time  within  which  the  parties  must  appear  and  show 
cause.  "  The  intention  of  this  warrant  is  to  warn  the  parties 
to  perfect  their  evidence;  and  it  must,  in  all  cases,  be  taken 
out  before  the  warrant  on  preparing  the  master's  report  is 
issued."  ^ 

§  766.  Warrant  on  preparing  the  report  —  Seventh  step 
in  taking  the  account. —  After  the  time  limited  in  the  warrant 
to  Show  cause  why  the  master  should  not  proceed  to  prepare 
his  report  has  expired,  a  notice  is  issued  to  the  parties,  called 
in  the  English  chancery  the  "  warrant  on  preparing  the  re- 
port." This  was,  in  legal  effect,  a  notice  that  the  evidence 
had  been  closed,  and  it  operated  as  a  bar  to  all  further  evi- 
dence upon  the  reference.  It  was  provided  by  one  of  the  Eng- 
lish chancery  orders  "  that  the  master  shall  not  receive  further 
evidence  as  to  any  matter  depending  before  him  after  issuing 
the  warrant  on  preparing  his  report;  but  that  he  shall  not 
issue  such  warrant  without  previously  requiring  the  parties  to 
show  cause  why  such  warrant  should  not  issue."  The  meaning 
and  legal  effect  of  the  warrant  to  "  show  cause  why  the  mas- 
ter should  not  proceed  to  prepare  his  report,"  and  the  warrant 
on  preparing  the  report,  are :  (1)  A  notice  is  given  to  the  par- 
ties to  warn  them  to  perfect  their  evidence  within  a  time  lim- 
ited within  the  notice;  (2)  after  the  expiration  of  the  time 
limited  in  the  first  notice,  a  second  notice  is  issued  informing 
the  parties  that  the  evidence  is  closed,  and  that  no  farther 
evidence  will  be  received ;  (3)  these  two  notices  have  the  ef- 
fect to  avoid  surprises  upon  the  parties  by  an  abrupt  termina- 
tion of  the  inquiries  direct,  and  a  consequent  deprivation  or 
omission  of  any  material  evidence  the  parties  may  have ;  (4)  also 
to  bring  the  hearing  to  an  orderly  close,  upon  full  notice  and 
understanding  of  all  the  parties,  and  to  cut  off  any  complaint 
that  a  full  hearing  has  been  denied  to  any  party .^ 

§  767.  Preparing  the  master's  report  —  Eighth  step  in 
taking  the  account  —  What  report  to  contain.— ;  The  mas- 
ter's report  is  made  pursuant  to  the  inquiries  directed  by  the 

12  Smith's  Ch.  Pr.  158, 159;  2  Dan-  Daniell,  936,  937;  No.  67  of  the  Eng- 
iell,  986, 937.  lish  Orders  of  1838, 2  Smith's  Ch.  Pr. 

22  Smith's  Ch.  Pr.  158, 159, 160;  2    458. 
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decree  of  the  court,  and  usually  each  inquiry  is  answered  seri- 
atim. The  report  is  divided  into  two  parts,  viz. :  (1)  the  body 
of  the  report,  and  (2)  the  schedule  or  schedules,  which  are  an- 
nexed to  the  body  of  the  report.  When  the  decree  of  refer- 
ence directs  the  master  to  inquire  into,  ascertain  and  report  a 
fact,  it  is  not  sufficient  for  him  to  state  in  his  report  the  cir- 
cumstances and  leave  it  to  the  court  to  draw  the  conclusion,  but 
the  master  must  himself  draw  the  conclusion  and  state  the  ul- 
Umatefact.  involved  in  the  inquiry  directed.  The  body  of  the 
report  is  a  short  epitome  of  the  proceedings  laid  before  the 
master,  with  his  opinion  and  finding  thereon.'  It  was  directed 
by  one  of  Lord  Coventry's  orders  that  the  masters  should  not 
recite  in  their  reports  the  several  points  of  the  order  of  refer- 
ence, the  same  appearing  sufficiently  in  the  order;  and  that, 
without  any  other  repetition  than  this,  "  according  to  an  order, 
or  by  the  direction  of  an  order,"  of  such  a  date,  they  shall  fall 
directly  into  the  subject-matter  of  their  report,  setting  down 
the  same  clearly,  but  as  briefly  as  they  can,  for  the  ease  both 
of  the  court  and  the  parties.^ 

A  United  States  equity  rule  provides  that :  "  In  the  reports 
made  by  the  master  to  the  court,  no  part  of  any  state  of  facts, 
charge,  affidavit,  deposition^  examination  or  answer  brought  in 
or  used  before  them  shall  be  stated  or  recited.  But  such  state 
of  facts,  charges,  affidavits,  deposition,  examination  or  answer 
shall  be  identified,  specified  and  referred  to,  so  as  to  inform 
the  court  what  state  of  facts,  charge,  affidavit,  deposition  or 
answer  were  so  brought  in  or  used." '  Where  the  testimony 
of  witnesses  or  the  examination  of  a  party  is  taken  orally  be- 
fore the  master,  it  is  the  duty  of  the  master,  if  either  party  re- 
quires it,  to  take  down  such  examination  or  testimony  in  the 
presence  of  the  parties,  and  report  it  to  the  court,  in  order  that 
the  same  may  be  used  by  the  court  if  necessary.* 

§  768.  Same— Stating  the  account  by  the  master. —  When 
the  master  tas  fully  passed  on  all  the  items  of  the  charge  and 
the  discharge,  he  states  the  account  between  the  parties,  the 

1 2  Smith's  Ch.  Pr.  160-163;  3  Dan-  <  Equity  Eule  81;  Union  Sugar  Re- 

iell,  936-940.  finery  v.  Mathieson,  3  Cliff.  146,  Fed. 

'  Beames' Orders,  81.  Cas.  14,398;  Harding  v.  Hamiy,  11 

•  Equity  Rule  76.  Wheat.  137, 
53 
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language  of  the  reference  being,  to  "take  and  state  an  ac- 
count." The  account  stated  by  him  is  itemized  and  in  the  form 
of  debtor  and  creditor.  The  items  of  the  charge  allowed  by 
the  master  are  stated  in  the  debit  column,  and  the  items  of  the 
discharge  allowed  by  him  are  stated  in  the  credit  column;  at 
the  foot  he  deducts  the  sum  of  the  items  allowed  in  the  dis- 
charge from  the  sum  of  the  items  allowed  in  the  charge,  and 
strikes  a  balance.  "Where  the  decree  of  reference  directs  the 
master  to  make  annual  or  semi-annual  or  other  periodic  rests, 
he  deducts  the  sum  of  the  items  of  discharge  from  the  sum  of 
the  items  of  the  charge  at  each  rest,  and  strikes  a  balance.' 

§  769.  Same  — Same — Kulefor  computation  of  interest- 
Chancellor  Kent's  rule. — "  The  rule  for  casting  interest  when 
partial  payments  have  been  made  is  to  apply  the  payment,  in 
the  first  place,  to  the  discharge  of  the  interest  then  due.  If 
the  payment  exceeds  the  interest,  the  surplus  goes  towards  dis- 
charging the  principal,  and  the  subsequent  interest  is  to  be 
computed  on  the  balance  of  the  principal  remaining  due.  If 
the  payment  be  less  than  the  interest,  the  surplus  of  interest 
must  not  be  taken  to  augment  the  principal;  but  interest  con- 
tinues on  the  former  principal  until  the  period  when  the  pay- 
ments, taken  together,  exceed  the  interest  due,  and  then  the 
surplus  is  to  be  applied  toward  discharging  the  principal ;  and 
interest  is  to  be  computed  on  the  balance  of  principal,  as  afore- 
said." ^  This  is  called  Chancellor  Kent's  rule ;  the  supreme  court 
of  the  United  States  early  adopted  this  rule,  and  declared  that » 
it  "  applies  whether  the  debt  be  one  which  expressly  draws 
interest, or  one  on  which  the  interest  is  given  as  damages."' 

§770.  Same — Same  —  Compound  interest  against  trust- 
ees,—  Trustees  are  chargeable  with  interest  if  they  have  made 
use  of  the  trust  fund,  or  have  been  negligent,  either  in  not 
paying  over  the  money,  or  in  not  loaning  or  investing  it,  so 
as  to  render  it  productive ;  and  if  the  trustee  converts  the  trust 
fund  to  his  own  use,  or  employs  it  in  trade,  he  is  chargeable 

13  Daniell,    890,    891;    HoflEman's  Ch.  309;  Story  v.  Livingston,  13  Pet. 

Master  in  Chancery,  360-366.  359;  Woodward  v.  Jewell,  140  U.  S. 

2  Connecticut  v.  Jackson,  1  Johns.  374. 

Ch.  13;  Stoughton  v.  Lynch,  3  Johns.  s  Story  v.  Livingston,  13  Pet.  359. 
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with  compound  interest.^  Stating  the  account  in  periodical 
rests,  and  compounding  the  interest,  is  only  a  convenient  mode 
adopted  by  the  court  to  charge  the  trustee  with  the  amount  of 
profits  supposed  to  have  been  made  by  him  in  the  use  of  the 
money,  where  the  actual  amounts  of  the  profits  which  he  has 
made  beyond  simple  interest  cannot  be  ascertained.^  "  On  the 
subject  of  compounding  interest  on  trustees  there  is,  and  in- 
deed could  not  well  be,  any  uniform  rule  which  could  justly 
apply  to  all  cases.  "When  a  trust  has  been  grossly  and  wilfully 
'neglected;  when  the  funds  have  been  used  by  the  trustees  in 
their  own  business,  or  profits  made  of  which  they  give  no  ac- 
count, interest  is  compounded  as  a  punishment,  or  as  a  measure 
•of  damages  for  undisclosed  profits,  and  in  place  of  them.  For 
mere  neglect  to  invest,  simple  interest  is  generally  imposed. 
Six  months'  rests  have  been  made  only  where  the  amounts  re- 
•ceived  were  large,  and  such  as  could  be  easily  and  at  all  times 
invested."'  In  all  cases  where  the  trustee  has  used  the  trust 
fund,  and  the  court  can  see  from  the  evidence  that  the  trustee 
has  realized  large  gains  and  profits  to  himself,  and  has  failed 
to  keep  any  exact  account  of  the  same,  or  has  refused  to  render 
an  account  to  the  beneficiary,  the  law  will  require  him,  in  order 
that  complete  justice  may  be  done,  to  account  for  the  original 
fund  so  used,  with  interest  compounded  with  annual  rests.'' 

§  771.  Same  —  Same  —  Same  —  Bate  to  which   interest 
should  be  computed  —  Master's  report  liquidates  the  debt. 

The  master  should  compute  and  state  the  interest  up  to  the 
-date  of  his  report ;  and  when  the  report  is  confirmed,  interest 
is  allowed  upon  the  sum  reported  due  from  the  date  of  the  re- 
port. "  The  debt  is  liquidated  by  the  master's  report ;  the  court, 
in  confirming  the  report,  ratifies  his  report ;  and  interest  upon 
the  ascertained  sum  should  be  allowed  from  the  time  at  which 
the  master's  computation  ceases."  * 

1  Dunscombe     v.    Dunscombe,    1  '  Barney  v.  Saunders,  16  How.  538, 

■Johns.  Ch.  537;  Manning  V.  Manning,  543,543. 

1  Johns.  Ch.  537;  Brown  v.  Rickets,  ^Asay  v.  Aliens,  134111.391;  Ogden 

4  Johns.  Ch.  303;  Munsford  v.  Mur-  v.  Larrabee,  57  111.  389;   Hughes  v. 

ray,  6  Johns.  Ch.  803;  Schieflfelin  v.  People,  111  111.  457. 

Stewart,  1  Johna  Ch.  630;  Clarkson  sfjunn  v.  Norton,  Hopk.  Ch.  344; 

V.  De  Peyster,  Hopk.  Ch.  434.  Crosby  Steam  Gauge  &  Valve  Co.  v. 

^  Utica  Ins.  Co.  v.  Lynch,  11  Paige  Consolidated  Safety  Valve  Co.,  141 

<;h.  530.  IT.  S.  441;  Stewart  v.  Gay,  137  U.  S. 

518. 
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§  772.  Warrant  that  the  master  has  prepared  the  draft  of 
his  report — Ninth  step  in  taking  the  account. — When  the  mas- 
ter has  fully  prepared  the  draft  of  his  report,  and  before  he  has 
signed  it,  notice  is  served  on  the  parties,  informing  them  that 
his  report  is  ready.  In  the  English  chancery  this  proceeding 
was  called  "  a  warrant  underwritten  —  ilie  master  has  prepared, 
the  draft  of  his  reports  The  purpose  of  this  warrant  or  no- 
tice, is,  as  above  stated,  to  inform  the  parties  that  the  report 
has  been  prepared  and  is  ready,  in  order  that  they  may  attend 
before  the  master,  inspect  the  report,  obtain  copies,  suggest 
changes,  and  file  objections  to  it;  for,  after  the  report  has  been 
signed  and  settled,  no  objections  will  be  received  nor  any 
changes  made  by  the  master ;  and  inasmuch  as  the  court  will 
consider  no  objections  which  were  not  made  before  the  mas- 
ter, justice  requires  that  the  parties  shall  have  an  opportunity 
to  file  their  objections  to  the  draft  of  the  report,  and'  have 
them  made  of  record,  before  it  is  signed  and  settled  and  passed 
beyond  the  control  of  the  master.'  It  is  a  fundamental  princi- 
ple of  all  just  and  enlightened  judicial  procedure,  that  in  sub- 
ordinate courts  the  parties  shall  have  an  opportunity  to  make 
objections  and  reserve  exceptions,  for  the  purposes  of  a  review 
in  a  superior  tribunal;  and  this  right  is  secured  in  the  master's 
office  by  the  most  rigid  rules,  which  the  master  cannot  disre- 
gard, without  having  the  report  set  aside,  or  referred  back  to 
him  by  the  court  with  the  direction  that  he  observe  the  reg- 
ular procedure  and  respect  the  rights  of  the  parties,  by  giving 
them  an  opportunity  to  interpose  their  objections.'' 

§773.  Filing  objections  to  the  master's  draft  report  — 
Tenth  step  in  taking  the  account. —  Any  party  to  an  account- 
ing in  the  master's  office  has  the  right  to  have  any  ruling  or 
finding  made  against  him,  by  the  master,  reviewed  by  the 
court  upon  exceptions;  but,  in  order  to  avail  himself  of  this 
right,  he  must  lay  the  foundation  for  it,  by  objections  duly 
made  before  the  master ;  and  then  he  must  file  exceptions  be- 
fore the  court,  showing  that  prejudicial  error  has  been  com- 

1 2  Daniell,  940-944;  2  Smith's  Ch.  Douglass  v.  Merceles,  24  N.  J.  Bq. 

Pr.  163;  Hoflfman's  Master  in  Chan-  26;  Miller  v.  Miller,  26  N.  J.  Eq.  424; 

eery,  68,  69.  2  Smith's  Ch.  Pr.  167. 

2  Tyler  V.  Simmons,  6  Paige  Ch.  127; 
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mitted  against  him.  It  is  a  principle  of  almost  universal  appli- 
cation, that,  in  order  to  obtain  a  review  of  the  proceedings  in 
an  inferior  court,  the  points  to  be  reviewed  in  the  appellate 
court  must  be  reserved  by  objections  made  and  exceptions  re- 
served in  the  lower  court;  and  this  principle  applies  to  pro- 
ceedings in  the  naaster's  ofBce.  No  exceptions  to  a  master's 
report  will  be  heard  or  considered  by  the  court,  unless  the 
error  alleged  in  the  exception  was  made  the  subject  of  a  dis- 
tinct and  specific  objection  taken  and  filed  before  the  master. 
The  reason  and  purpose  of  this  rule  are,  to  avoid  expense  and 
delay,  by  giving  the  master  an  o^ortunity  to  reconsider  his 
opinion,  and  to  correct  any  errors  he  may  have  made  in  de- 
ciding upon  the  inquiries  directed  and  in  stating  the  account. 
When  the  parties  have  examined  the  draft  of  the  master's  re- 
port, if  they  are  dissatisfied  with  his  judgment  in  any  particu- 
lar they  should  prepare  and  file  with  him  written  objections 
to  it,  pointing  out  distinctly  the  errors  which  they  conceive 
have  been  committed  by  the  master.' 

§  774.  Warrant  to  settle  and  sign  the  master's  report  — 
Eleventh  step  in  taking  the  account. —  When  the  time  lim- 
ited for  filing  objections  to  the  draft  report  has  expired,  notice 
is  given  to  settle  and  sign  the  report ;  and  when  the  parties 
appear,  the  master  hears  their  objections  to  the  draft  report, 
and  decides  upon  them,  and  finally  settles  the  draft  of  his  re- 
port and  signs  it.^ 

§  775.  Filing  the  master's  report  —  Twelfth  step  in  tak- 
ing the  account. — As  soon  as  the  master  has  settled  and  signed 
his  report,  it  should  be  filed  in  the  clerk's  office.'  An  equity 
rule  provides  that :  "  The  master,  as  soon  as  his  report  is  ready, 
shall  return  the  same  into  the  clerk's  office,  and  the  day  of  the 
return  shall  be  entered  by  the  clerk  in  the  order  book."  * 

1 3  Smith's  Ch.  Pr.  164,  165;  3  Dan-  MoMioken  v.   Perrin,  18  How.   59; 

iell,  943-944:  Story  v.  Livingston,  13  Pennington   v.   Lord    Muncaster,   1 

Pet  359;  Gaines  v.  New  Orleans,  1  Madd.  555;    Bowker  v.  Niekson,  3 

Woods,  104,  Fed.  Cas.  5,177;  Union  Madd.  439. 

Sugar    Refinery    v.    Mathieson,    13  2  3  Daniel!,  941-944;  3  Smith's  Ch. 
Cliff.  146,  Fed.  Cas.  14,398;  Methodist  Pr.  163;  Hoffman's  Master  in  Chan- 
Episcopal  Church  V.  Jaques,  3  Johns,  eery,  69-75. 
Ch.   77;  Gaines  v.   New  Orleans,   1  s  3  Daniell,  944 
Woods,  104,  Fed.  Cas.  5,177;  Gordon  <  Equity  Rule  83. 
V.  Lewis,  3  Sumn.  143,  Fed.  Cas. 5,613; 
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§  776.  Exceptions  to  the  master's  report  — Time  for  fil- 
ing—  Thirteenth  step  in  taking  the  account.— An  equity 
rule  provides  that:  "The  parties  shall  have  one  month  from 
the  time  of  filing  the  report  to  file  exceptions  thereto;  and,  if 
no  exceptions  are  within  that  period  filed  by  either  party,  the 
report  shall  stand  confirmed  on  the  next  rule-day  after  the 
month  is  expired.  If  exceptions  are  filed,  they  shall  stand  for 
hearing  before  the  court,  if  the  court  is  then  in  session,  or, 
if  not,  then  at  the  next  sitting  of  the  court  which  shall  be  held 
thereafter,  by  adjournment  or  otherwise." '  Exceptions  should 
be  signed  by  counsel. 

§777.  Same  —  Same  — Same  —  OiHce  and  requisites  of 
exceptions. —  Exceptions  to  a, master's  report  are  proper  only 
in  those  cases  where  the  master  has  come  to  a  wrong  conclu- 
sion upon  the  matters  which  were  referred  to  him  to  ascertain 
or  decide.^  Exceptions  to  a  master's  report  are  in  the  nature 
of  a  special  demurrer,  and  the  party  excepting  must  point  out 
and  "  put  his  finger  upon  the  error." '  It  may  be  stated  as  a 
general  rule  that  it  is  not  the  province  of  a  court  to  investigate 
the  items  of  an  account.  The  report  of  the  master  is  received 
as  true  when  no  exception  is  taken;  and  the  exceptions  are  ta 
be  regarded  so  far  only  as  they  are  supported  by  the  special 
statements  of  the  master,  or  by  the  evidence  which  ought  to 
be  brought  before  the  court  by  a  reference  to  the  particular 
testimony  on  which  the  exceptor  relies.  Were  it  otherwise,  were 
the  court  to  look  into  the  immense  mass  of  testimony  laid  be- 
fore the  master,  the  reference  to  him  would  be  of  little  value.* 
Exceptions  to  masters'  reports  partake  of  the  nature  of  a  spe- 
cial demurrer;  and  if  a  report  is  erroneous,  the  party  object- 
ing must  put  his  finger  on  the  error.     When  he  does  so,  the 

1  Equity  Rule  83.  Wilkes  v.  Rogers,   6  Johns.   (N.  Y. 

2  Tyler  v.  Simmons,  6  Paige  Ch.  Supr.  Ct.)  566;  Harding  v.  Handy,  11 
137;  Douglass  v.  Merceles,  34  N.  J.  Wheat.  136;  Jones  v.  Lamar,  39  Fed. 
Eq.  25,  26;  Webber  v.  Whiting,  18  N.  R.  586;  Joeffrey  v.  Brown,  39  Fed.  E.. 
J.  Eq.  39.  476;  Beall  v.  Cowson,  75  Fed.  R.  139; 

3  Story  V.  Livingston,  13  Pet.  364,  Jones  v.  Keen,  115  Mass.  171;  Sugar 
367;  Sheffield  &  Birmingham  Coal,  v.  Steel,  125  111.  436;  Smell  v.  De 
Iron  &  Railway  Co.  v.  Gordon,  151  Land,  136  111.  533;  Bunnell  v.  Hen- 
U.   S.   285,  294;    Dexter  v.   Arnold,  derson,  33  N.  J.  Eq.  175. 

2  Sumn.  108,  Fed.  Gas.  3,858;  Green        <  Harding  v.  Handy,  11  Wheat.  126. 
V.  Bishop,  1  Cliff.  186,  Fed.  Cas.  5,763; 
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parts  of  the  report  not  excepted  to  are  admitted  to  be  correct, 
not  only  as  regards  the  principles,  but  also  as  relates  to  the 
evidence  on  which  they  are  founded.'  Exceptions  come  to 
nothing  unless  specific  errors  are  shown  in  the  report;  and 
those  errors,  if  they  exist,  should  be  brought  directly  to  the 
view  of  the  court  in  the  form  of  the  exception  itself.  Excep- 
tions must  be  made  to  matters  apparent  upon  the  face  of  the 
report,  or  upon  the  accompanying  documents  and  proof  laid 
before  the  court.^  Exceptions  should  be  precise  and  raise  well 
defined  issues.  When  they  are  vague  and  general,  and  require 
of  the  court  the  duties  which  properly  belong  to  the  master 
and  counsel,  they  will  be  overruled.'  General  allegations  of 
error,  without  pointing  to  any  particulars,  are  clearly  insuffi- 
cient, for  the  reason  that,  if  allowed,  the  losing  party  might 
always  compel  the  court  to  hear  the  cause  anew ;  and  should 
that  practice  prevail,  references  would  become  both  useless  and 
burdensome,  as  they  would  only  operate  to  promote  delay  and 
increase  the  expenses  of  litigation,  without  relieving  the  court 
from  any  of  the  labor  of  the  trial,  or  even  of  accomplishing 
anything  of  value  to  either  party.*  "The  proper  practice  in 
equity  requires  that  the  exceptions  to  the  report  of  a  master 
should  point  out  specifically  the  errors  upon  which  the  party 
relies,  not  only  that  the  opposite  party  may  be  apprised  of 
what  he  is  to  meet,  but  that  the  master  may  know  in  what 
particular  his  report  is  objectionable,  and  have  an  opportunity 
of  correcting  his  errors  or  reconsidering  his  opinions.  The 
court,  too,  ought  not  to  be  obliged  to  rehear  the  whole  case 
upon  the  evidence,  as  the  main  object  of  a  reference  to  a  mas- 
ter is  to  lighten  its  burdens  in  this  particular."  *  Each  distinct 
subject  of  complaint  should  form  a  separate  exception;  the 
exceptions  should  state,  article  by  article,  those  parts  of  the  re- 
port intended  to  be  excepted  to ;  for  the  consequence  of  a  gen- 
eral exception  is,  that  if  the  court  is  of  opinion  that  the  master 
is  right  in  any  one  particular,  the  exceptions  must  be  over- 

1  Wilkes  V.  Rogers,  6  Johns.  (N.  Y.  <  Green  v.  Bishop,  1  Cliff.  186,  Fed 
Supr.  Ct.)  566.  Cas.  5,763. 

2  Dexter  v.  Arnold,  3  Sumn.  108,  s  justice   Brown   in   Sheflfield   & 
Fed.  Cas.  3,858.  Birmingham  Coal,  Iron  &  Railway 

3  Stanton  v.  Alabama  &  C.  R.  Co.,  Co.  v.  Gordon,  157  U.  S.  385,  394. 
3  Woods,  506,  Fed.  Cas.  13,396. 
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ruled.'  If  a  party  objects  not  only  to  the  master's  conclusion, 
but  also  that  he  received  inadmissible  evidence,  he  must  take 
one  exception  to  the  admission  of  the  evidence,  and  another 
exception  to  the  conclusion  of  the  master.  An  erroneous  rul- 
ing upon  the  admission  or  exclusion  of  evidence  is  a  substantive 
ground  of  exception.^  When  the  master  admits  or  excludes 
evidence,  and  a  party  intends  to  contest  his  ruling  upon  the 
admission  or  exclusion,  he  should  make  the  objection  at  the 
time  the  ruling  is  made,  and  reserve  an  exception,  which  should 
be  noted  upon  the  master's  minutes.' 

§  778.  Same  —  Irregularities  in  the  proceedings  before  the 
master. —  The  filing  of  exceptions  to  a  master's  report  neces- 
sarily presupposes  that  the  report  is  regularly  made,  but  that 
the  master  has  come  to  a  wrong  conclusion  as  to  the  whole  or 
some  of  the  matters  referred  to  him;  and  if  exceptions  are  filed 
after  notice  of  any  irregularity  in  the  proceedings  before  the 
master,  it  is  a  waiver  of  the  irregularities.  Exceptions  to  the 
report,  and  a  motion  to  set  aside  the  report,  are  incompatible 
and  entirely  inconsistent  with  each  other,  and  cannot  be  pend- 
ing at  the  same  time.*  The  filing  of  exceptions  to  the  report 
is  not  the  proper  remedy  for  correcting  irregularities.  If  the 
master's  report  is  irregularly  made,  or  if  the  proceedings  be- 
fore him  have  been  irregular,  or  if  the  master  has  neglected 
to  decide  and  report  as  to  any  matter  which  he  was  by  the 
order  of  reference  directed  to  ascertain  and  report  upon,  the 
party  who  wishes  to  take  advantage  of  the  iri-egnlarity  should 
not  except  to  the  report  until  the  question  of  irregularity  is 
determined ;  the  proper  course  to  be  pursued  by  the  party  ag- 
grieved by  the  irregularity  is  to  make  a  special  application  to 
the  court  to  obtain  an  order  enlarging  the  time  for  filing  ex- 
ceptions, for  the  purpose  of  giving  him  an  opportunity  to  apply 
to  the  court  to  have  the  question  of  irregularity  disposed  of  be- 
fore filing  exceptions ;  and  the  time  for  filing  exceptions  having 
been  enlarged,  he  should  make  a  motion  to  the  court  to  set 
a'Side  the  report  for  the  irregularity,  or  to  refer  the  case  back 

•  3  Smith's  Ch.  Pr.  373 ;  Story  v.  Liv-  » Troy  Iron  &  Nail  Factory  v.  Cor- 

ingston,  13  Pet.  359.  ning,  6  Blatohf.  838,  Fed.  Ca&  14,196. 

2  3  Smitli's  Ch.  Pr.  373;  2  Daniell,  *  Tyler  v.  Simmons,  6  Paige  Ch.  127; 

959-  Johnson  v.  Stewart,  11  Paige  Ch.  385. 
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to  the  master  for  a  further  report  upon  the  matters  originally 
referred  to  him  for  his  examination  and  decision.^ 

§  779.  Hearing  the  exceptions  by  the  court  —  Fourteenth 
step  in  taking  the  account, —  The  exceptions  should  be  set 
down  for  hearing  before  the  court  by  an  order  of  course  en- 
tered upon  the  order  book.  If  the  exceptions  were  of  such  a 
nature  as,  if  sustained,  not  to  lead  to  a  reference  back  to  the 
master  to  review  his  report,  it  was  the  usual  practice  in  the 
English  chancery,  when  the  exceptions  had  been  set  down,  for 
the  plaintiff  to  set  down  the  cause  to  be  heard  on  further  direc- 
tions, and  to  bring  the  exceptions  and  further  directions  on  to 
be  heard  together.^  Upon  the  hearing  the  exceptions  are  opened 
seriatim  by  the  counsel  of  the  exceptant,  who  reads  so  much 
of  the  decree,  of  the  report  and  the  evidence,  and  of  the  ex- 
ceptions, as  may  be  pertinent  and  necessary  to  disclose  the 
question  or  issue  raised  by  the  exceptions;  and  the  questions 
are  then  argued  by  counsel  on  both  sides ;  the  counsel  of  all 
the  parties  interested  in  the  report  are  allowed  to  be  heard  in 
support  of  it,  but  only  the  exceptant's  counsel  can  be  heard  in 
support  of  the  exceptions.  The  same  rule  applies  upon  the 
argument  of  exceptions,  as  in  an  appeal,  where  the  counsel  of 
all  the  appellees  may  support  the  decree,  but  only  the  counsel 
of  the  appellant  can  be  heard  to  support  the  appeal ;  the  reason 
of  the  rule  is  the  same  in  both  cases,  and,  as  in  the  one,  a  party 
aggrieved  by  a  decree  cannot  be  heard  against  it,  unless  he  has 
appealed  himself,  so  neither  can  a  party  dissatisfied  with  a 
master's  report  be  allowed  to  avail  himself  of  the  opportunity 
of  the  exceptions  of  another  party,  to  urge  his  own,  or  to  sup- 
port the  objections  of  another.  Upon  the  hearing  of  exceptions, 
it  is  not  competent  to  the  parties  to  read  any  evidence  except 
such  as  was  used  before  the  master,  and  entered  in  his  report 
as  having  been  read ;  and  no  parts  of  the  answer  can  be  read 
except  those  which  were  read  before  the  master.  If  the  ex- 
ceptions are  overruled,  that  has  all  the  effect  of  confirming  the- 
report  absolutely;  and  if  the  cause  has  been  set  down  for 
further  directions,  the  court  then  proceeds  at  once  to  hear  it, 

1  Tyler  v.  Simmons,  6  Paige  Ch.  137 ;       « 3  Smith's  Ch.  Pr,  374. 
Douglass  V.  Merceles,  24  N.  J.  Eq.  36; 
Miller  v.  Miller,  26  N.  J.  Eq.  424. 


82G  FEDERAL   EQUITX    PBOCEDtTEE.  [§§  780,  781. 

and  if  it  has  not  been  so  set  down,  the  plaintiff  sets  it  down  for 
hearing.  If  the  exceptions,  or  any  of  them,  are  allowed,  but  it 
is  not  necessary  to  refer  it  back  to  the  master,  the  cause  may 
be  at  once  heard  on  further  directions,  in  the  same  manner  as 
if  the  exceptions  had  been  overruled.  But  if  the  allowance  of 
the  exceptions  or  any  of  them  renders  it  necessary  to  refer  the 
cause  back  to  the  master  to  review  his  report,  an  order  is  en- 
tered making  the  reference,  and  the  reservation  of  further 
directions  and  costs  of  suit  are  continued  until  the  coming  in  of 
the  report.  Exceptions  may  be  allowed  in  part  and  overruled 
in  part,  and  the  master  directed  to  review  that  part  of  his  re- 
port relating  to  exceptions  allowed.'  Upon  the  allowance  of 
an  exception  to  a  master's  report  as  to  the  amount  of  money 
due,  the  court  may  modify  the  report  and  settle  the  amount 
without  referring  it  back  to  the  master.'* 

§  780.  Costs  of  exceptions. —  An  equity  rule  provides  that: 
"And,  in  order  to  prevent  exceptions  to  reports  from  being 
filed  for  frivolous  causes,  or  for  mere  delay,  the  party  whose 
exceptions  are  overruled  shall,  for  every  exception  overruled, 
pay  costs  to  the  other  party,  and  for  every  exception  allowed 
shall  be  entitled  to  costs;  the  costs  to  be  fixed  in  each  case  by 
the  court,  by  a  standing  rule  of  the  circuit  court." ' 

§  781.  Further  directions. — ""When  a  decree  is  interlocu- 
tory, and  the  consideration  of  further  directions  has  been  re- 
served until  after  the  trial  of  an  issue,  or  until  the  master  shall 
have  made  his  report,  it  is  necessary,  in  order  that  a  complete 
termination  should  be  put  to  the  suit,  and  that  it  should  be 
wound  up  in  all  its  parts,  that  it  should  be  set  down  again  to 
be  heard  for  'further  directions,'  which  process  must  be  repeated 
as  often  as  any  further  directions  are  reserved  by  the  last  de- 
cree pronounced."^  "The  consideration  of  further  directions 
is  only  reserved  in  decrees  and  decretal  orders;  in  other  or- 
ders, the  reservation  is,  '  and  after  the  master  has  made  his 
report  such  further  order  shall  be  made  as  shall  be  just.'  "•* 
On  further  hearing,  after  a  decree  referring  the  cause  to  a 
master  to  take  an  account,  the  whole  case  is  open  for  revision, 

1 3  Smith's  Ch.  Pr.  373,  379.  4  3  Daniell,  638,  964. 

2  Taylor  v.  Reed,  4  Paige  Ch.  561.  »  3  Smith's  Ch.  Pr.  395,  896. 

3EquityRule84. 
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and  the  court  may  change  its  opinion  as  announced  in  the  in- 
terlocutory decree,  and  vacate  it,  and  set  aside  all  proceedings 
under  it.^ 

(c)  Othee  Peooeedings  in  the  Mastee's  Office. 

§  782.  Administration  of  assets  —  Equity  rule. —  An  equity 
rule  provides  that:  "Every  decree  for  an  account  of  the  per- 
sonal estate  of  a  testator  or  intestate  shall  contain  a  direc- 
tion to  the  master  to  whom  it  is  referred  to  take  the  same,  to 
inquire  and  state  to  the  court  what  parts,  if  any,  of  such  per- 
sonal estate  are  outstanding  or  iftidisposed  of,  unless  the  court 
shall  otherwise  direct."  ^ 

§  783.  References  in  the  administration  of  assets. —  When 
a  federal  court  has,  through  a  receiver  or  otherwise,  taken  into  its 
custod}''  assets  for  administration  and  distribution,  it  is  the  usual 
and  correct  practice  to  open  a  reference  in  the  master's  office  and 
to  give  to  creditors  and  others  having  claims  against  the  fund 
an  opportunity  to  come  in  and  prove  their  claims;  and  in  such 
cases  the  master  is  directed  to  give  public  notice,  usually  three 
months,  by  advertisement  in  a  newspaper,  to  all  creditors  and 
other  claimants  to  appear  before  him  and  establish  their  claims, 
and  also  fixing  a  time  when  all  parties  in  interest  may-file  ob- 
jections to  the  claims  presented.' 

§  784.  Same  —  Creditor's  charge. —  In  coming  in  to  claim 
before  the  master,  the  creditor  must  carry  in  a  claim  in  the 
form  of  a  charge,  which  charge  is  entitled  in  the  cause  in  which 
it  is  brought,  and  states  the  name  of  the  claimant  and  the  char- 
acter of  his  claim,  and  how  it  arose ;  if  any  security  has  been 
taken  for  the  debt,  that  fact  should  be  stated ;  the  charge  con- 
cludes with  the  allegation  that  the  whole  of  the  sum  of  $ 

is  now  due  and  owing;  or  if  anything  has  been  received  on  the 
claim,  the  same  is  stated,  and  that  the  balance  is  due  and  owing; 
and  that  the  creditor  has  no  security  for  the  same,  or  no  other 
security  than  that  before  stated.  The  charge  should  be  sup- 
ported by  affidavit  to  the  effect  that  the  claim  is  just  and  cor- 

1  Fourniquet  v.  Perkins,  16 How. 83;  3  Johnson  v.  Waters,  111  IT.  S.  674; 
Pulliam  V.  PnUiam,  10  Fed.  R  53;  Coal  Co.  v.  McCreery,  141  U.  S.  476; 
Latta  V.  Kilbourn,  150  U.  S.  534.  Continental  Trust  Co.  v.  Toledo,  St. 

2  Equity  Rule  73.  L.  &  K.  C.  E.  Co.,  83  Fed.  R.  446. 
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rect;  that  nothing  has  been  paid  on  it  except  what  is  credited; 
that  the  charges  are  fair  and  reasonable,  and  according  to  the 
course  of  trade  or  dealing;  that  the  claim  is  not  barred  by  the 
statute  of  limitations;  and  if  the  claim  carries  interest,  that 
the  rate  of  interest,  and  the  time  from  whence  it  is  computed, 
are  correctly  stated.^ 

§  785.  Same  —  Examination  of  creditor  by  the  master  for 
discovery. — An  equity  rule  authorizes  the  master  to  examine 
any  creditor  or  other  person  coming  in  to  claim  before  him, 
either  upon  written  interrogatories  or  viva  voce,  or  in  both 
modes,  as  the  nature  of  the  case  may  appear  to  require.  This 
is  a  technical  examination  for  the  purposes  of  discovery.^ 

§  786.  Exceptions  for  scandal  and  impertinence  referred 
to  the  master. —  Exceptions  to  any  pleading  for  scandal  or  im- 
pertinence are,  in  the  federal  courts,  always  referred  to  a  mas- 
ter.' But  this  subject  has  received  attention  in  another  part 
of  this  work.* 

§  787.  Exceptions  to  an  answer  for  insufficiency  not  re- 
ferred to  the  master. —  When  exceptions  for  insufBciency  to 
an  answer  in  equity  are  filed  in  a  federal  court,  they  are  not 
referred  to  the  master,  but  are  set  down  for  hearing  before 
the  court  or  a  judge  thereof  on  a  rule-day.' 

§  788.  Petition  to  review  master's  report. —  There  is  a 
class  of  reports  made  by  masters  which  are  not  liable  to  ex- 
ceptions; but,  if  a  party  is  dissatisfied  with  such  report,  he 
must  present  his  objections  to  the  court  by  a  petition  to  review 
the  report.*  Of  this  nature  is  the  report  of  a  master  upon  a 
receiver's  account.  To  such  a  report  exceptions  do  not  lie. 
But,  upon  a  petition  to  review  the  report,  the  court  will  enter 
into  the  consideration  of  objections  to  the  general  principle 
on  which  the  master  has  proceeded  in  taking  a  receiver's  ac- 
count, but  not  of  objections  to  particular  items.' 

1 2  Smith's  Ch.  Pr.  399-303.  62  Smith's  Ch.  Pr.  383-390. 

2  Equity  Rule  81.  '  1  Smith's  Ch.  Pr.  641 ;  3  Smith's  Ch. 

3  Equity  Rules  26,  27.  Pr.  383, 387 ;  Cowdrey  v.  Railroad  Ca, 
*  Ante,  %%  113-176.  1  Woods,  831,  Fed.  Cas.  3,398;  ante, 
5  Equity  Rule  63;  ante,  g§  353-860.  §  600. 
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§  789.  Masters  should  keep  register  of  the  proceedings  in 
causes  referred  to  them. —  One  of  the  English  orders  iu  chan- 
cery directed:  "That  every  master  shall  enter,  in  a  book  to  be 
kept  by  him  for  that  purpose,  the  name  or  title  of  every  cause 
or  matter  referred  to  him,  and  the  time  when  the  decree  or 
order  is  brought  into  his  oifice,  and  the  date  and  description 
of  every  subsequent  step  taken  before  him  in  the  same  cause 
or  matter,  and  the  attendance  or  non-attendance  of  the  several 
parties  on  each  of  such  steps,  so  that  such  book  may  exhibit  at 
one  view  the  whole  course  of  proceedings  which  is  had  before 
him  in  each  particular  cause  and  matter." '  It  would  greatly 
facilitate  the  administration  of  public  business  if  this  order 
were  adopted  in  the  master's  office  of  the  federal  courts. 

iNo.  49  of  the  English  Orders  of  1838,  as  amended  1831;  3  Smith's  Ch. 
Pr.  454 
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<a)  Distribution  of  Appellate  Ju- 
risdiction BY  Act  op  March  3, 
1891— General  Statement. 

§  790.  Decrees  in  equity  reviewed  on 
appeal  only. 

791.  The  exclusive  rule  of  federal 

appellate  jurisdiction  fur- 
nished by  judiciary  act  of 
March  3,  1891. 

792.  Appellate    procedure     not 

.  changed  by  act  of  March  3, 
1891. 

793.  No  pecuniary  limit  on  appeals 

from  the  circuit  and  district 
courts. 

794  Pecuniary  limit  on  appeals 
from  the  circuit  court  of 
appeals. 

795.  Appellate  jurisdiction  of  the 
supreme  court  over  highest 
courts  of  the  states  not  af- 
fected by  judiciary  act  of 
March  3,  1891. 

<6)  Appellate  Jurisdiction  op  the 
Supreme  Court  Over  the  Dis- 
trict   Courts  and    Circuit 
Courts. 
,§  796.  Six   classes   of  cases   which 
may  be  appealed  direct  from 
the  district  courts  and  cir- 
cuit courts  to  the  supreme 
court. 

797.  Appeal  to  the  supreme  court 

upon  the  question  of  juris- 
diction alone. 

798.  Same  —  Certifying  the  ques- 

tion of  jurisdiction. 

799.  Appeals  in  cases  arising  under 

the  constitution  or  laws  of 
the  United  States. 

800.  Same  — Habeas  corpus. 


§  801.  Time  within  which  appeals  to 
the  supreme  court  must  be 
taken  —  Two  years. 
803.  Certificate  of  question  of  ju- 
risdiction must  be  granted 
during  term  in  which  de- 
cree is  entered. 

803.  No  appeals  but  from  final  de- 

crees —  Exception. 

804.  Same  —  Order    remanding 

cause. 

(c)  Appellate  Jurisdiction  of  the 

Circuit  Courts  of  Appeals 
Oyer  the  District  Courts  and 
Circuit  Courts. 

805.  The  classes  of  cases  which  may 

be  appealed  from  the  dis- 
trict courts  and  circuit 
courts  to  the  circuit  courts 
of  appeals. 

806.  Same  —  In    what    cases   the 

judgments  and  decrees  of 
the  circuit  courts  of  appeals 
are  final 

807.  Same  —  Ancillary  suits. 

808.  Time  allowed  for  taking  ap- 

peals to  the  circuit  courts  of 
appeals  —  Six  months. 

809.  Same  —  Interlocutory    ap- 

peals —  Thirty  days. 

(d)  Appellate  Jurisdiction  of  the 

Supreme  Court  Over  the  Cir- 
cuit Courts  of  Appeals. 

810.  Three  methods  by  which  the 

appellate  jurisdiction  of  the 
supreme  court  over  the  cir- 
cuit courts  of  appeals  may 
be  invoked. 

811.  Certified  question. 

813.  Same  —  Eules  of  procedure 
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§  813.  Same  —  Same  —  Certificate 
must  contain  statement  of 
the  facts  —  Supreme  court 
rule. 

814.  Certiorari. 

815.  When  the  writ  of  certiorari 

will  be  issued. 

816.  Application  for  writ  of  certi- 

orari —  Supreme  court  rule. 

817.  Appeals  and  writs  of  error. 

818.  Time  allowed  for  taking  ap- 

peals from  circuit  court  of 
appeals  to  supreme  court. 

<e)  Appellate  Proceduee  in  the 
Federal  Courts. 

819.  The  system  of  appellate  pro- 

cedure adopted  in  the  fed- 
eral courts. 

830.  Petition  for  appeal  —  Assign- 
ment of  errors. 

821.  Allowance  of  appeals  —  Cita- 
tion. 

833.  Same  —  Same  —  Summary  of 
the  procedure  by  Chief  Jus- 
tice Fuller. 

833.  Same  —  Same  —  Service  of  ci- 
tation. 

824.  Supersedeas  bond. 

825.  Cost  bond  in  appeals  from  in- 

terlocutory decrees. 


836.  All     appeals    returnable    in 

thirty  days. 

837.  Docketing  case  and  filing  rec- 

ord. 

838.  Parties  to  appeals — Joint  de- 

crees—  Summons  and  sev- 
erance. 

839.  Same  —  Several  decrees. 

830.  Same  — Death  of  party  after 

decree  and  before  appeal. 

831.  Same  —  Death  of  party  after 

appeal. 
883.  Transcript   of  the  record  on 
_         appeal. 

833.  Same  —  Translations. 

834.  Certiorari  for  diminution  of 

the  record, 

835.  Printing  the  record. 

836.  Briefs. 

837.  Objections    to    evidence    in 

equity  and  admiralty  cases. 

838.  Judgments  and  decrees  on  ap- 


839.  Same  —  On  appeals  from  in- 

terlocutory decrees  under 
judiciary  act  of  March  3, 
1891. 

840.  Rehearing. 

841.  The  mandate. 


{a)  Distribution  of  Appellate  Jurisdiction  by  Act  of  Maecs 
3,  1891  —  General  Statement. 

§  790.  Decrees  in  equity  reviewed  on  appeal  only. —  De- 
crees in  equity  are  reviewed  in  the  appellate  courts  on  appeal 
only,  and  not  on  writ  of  error ;  and  the  appeal  has  the  effect 
to  remove  to  the  appellate  court  the  whole  case,  both  law  and 
fact,  and  it  is  heard  upon  the  proofs  which  are  read  and  entered 
in  the  lower  court.^  "An  appeal  is  a  process  of  civil-law  origin, 
and  removes  a  cause  entirely,  subjecting  the  facts  as  well  as 
the  law  to  a  review  and  retrial ;  but  a  writ  of  error  is  a  pro- 
cess of  common-law  origin,  and  it  removes  nothing  for  re-exam- 
ination but  the  law."  *    "A  writ  of  error  is  defined  to  be  a 

1  McCoUum  V.  Eager,  3  How.  61 ;     Derville,  12  Wall  440;  U.  S.  R.  S.,  sec. 
Hayes  v.  Fischer,  103 IJ.  S.  121 ;  Blease    698. 
T.  Garlington,  93  U.  S.  1;  Walker  v.       «  Wiscart  v.  Dauchy,  3  Dall.  331. 
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commission  by  which  the  judges  of  one  court  are  authorized  to 
examine  a  recoVd  upon  which  a  judgment  was  given  in  another 
court,  and,  on  such  examination,  to  affirm  or  reverse  the  same 
according  to  law." ' 

§  791.  The  exclusive  rule  of  federal  appellate  jurisdiction 
furnished  by  judiciary  act  of  March  3, 1891. —  The  judiciary 
act  of  March  3,  1891,  creating  the  United  States  circuit  court 
of  appeals,  is  a  complete  substitute  for  all  previous  federal  stat- 
utes in  respect  to  federal  appellate  jurisdiction.  The  decisions 
of  the  supreme  court  of  the  United  States  have  established  two 
propositions,  namely:  1.  The  act  of  March  3,  1891,  gives  ap- 
pellate jurisdiction  either  to  the  supreme  court  or  to  the  cir- 
cuit court  of  appeals  in  all  criminal  cases,  and  in  all  civil  cases 
without  regard  to  the  amount  in  controversy.  2.  The  act,  by 
its  terms,  its  scope  and  obvious  purpose,  furnishes  the  exclusive 
rule  in  respect  of  appellate  jurisdiction  on  appeal,  writ  of  error 
or  certificate.'  The  appellate  jurisdiction  not  vested  in  the 
supreme  court  was,  by  the  act,  vested  in  the  United  States  cir- 
cuit court  of  appeals,  and  the  entire  appellate  jurisdiction  was 
distributed.' 

§  792.  Appellate  procedure  not  changed  by  act  of  March  3, 
1891. —  Whilst  the  judiciary  act  of  March  3,  1891,*  repealed 
all  previous  federal  statutes  defining  and  distributing  the  federal 
appellate  jurisdiction,  and  is  a  complete  substitute  for  all  such 
previous  statutes  in  regard  to  the  substantive  power  of  appellate 
jurisdiction,'  yet  it  did  not  abolish  nor  change  the  appellate  pro- 
cedure then  existing,  but  expressly  continued  it  in  force.  That 
act  provides  as  follows :  "  And  all  provisions  of  law  now  in 

1  Cohens  v.  Virginia,  6  Wheat.  364,  144  U.  S.  47;  McLish  v.  Eofif,  141 U.  S. 
409;  Cotter  v.  Ala.  G.  S.  Co.,  10  C.  C.    661,  666. 

A.  35,  36.                                  ,  4  36  U.  S.  Stat,  at  L.,  oh.  517,  p.  826. 

2  26  U.  S.  Stat,  at  L.,  ch.  575,  p.  836;  s  The  Paquete,  175  U.  S.  677,  684, 
The  Paquete,  175  U.  S.  677,  684,  685;  685;  McLish  v.  Roff,  141 U.  S.  661, 667; 
MoLish  V.  Eofif,  141  U.  S.  661,  667;  Fisk  v.  Henarie,  143  U.  S.  459,  468; 
Pisk  V.  Henarie,  142  U.  S.  459,  468;  United  States  v.  Rider,  163  U.  S.  133, 
United  States  v.  Rider,  163  U.  S.  133-  140;  Int.  St.  Com.  Comm'n  v.  Atchi- 
140;  Int.  St.  Com.  Comm'n  v.  Atchi-  son,  etc.  R.  Co.,  149  U.  S.  364^  365; 
son,  eta  R.  Co.,  149  U.  S.  364,  365;  Lau  Lau  Ow  Bew  v.  United  States,  144 
Ow  Bew  V.  United  States,  144  U.  S.  U.  8.  47;  Hubbard  v.  Soby,  146  U.  a 
47;  Hubbard  v.  Soby,  146  U.  S.  56.  56. 

3  Lau  Ow  Bew  v.  United  States, 


§§  793-795.]  APPEALS    IN    EQUITY.  833 

force  regulating  the  methods  and  system  of  review,  through 
appeals  or  writs  of  error,  shall  regulate  the  method  and  system 
of  appeals  and  writs  of  error  provided  for  in  this  act  in  respect 
of  the  circuit  courts  of  appeals,  including  all  provisions  for 
bonds  or  other  securities  to  be  required  and  taken  on  such  ap- 
peals and  writs  of  error;  and  any  judge  of  the  circuit  courts 
of  appeals,  in  respect  of  cases  brought  or  to  be  brought  to  that 
court,  shall  have  the  same  powers  and  duties  as  to  the  allow- 
ance of  appeals  or  writs  of  error,  and  the  conditions  of  such 
allowance,  as  now  by  law  belong  to  the  justices  or  judges  in 
respect  of  the  existing  courts  of*  the  United  States  respect- 
ively." "  It  was  not  the  purpose  of  the  act  to  change  in  any 
respect  the  appellate  procedure  and  remedies  for  review  there- 
tofore existing  and  pursued  in  the  federal  courts.^ 

§  793.  No  pecuniary  limit  on  appeals  from  the  circuit  and 
district  courts. —  There  is  no  pecuniary  limit  on  the  right  of 
appeal  from  the  circuit  courts  and  district  courts  of  the  United 
States ;  in  all  civil  cases  brought  and  tried  in  those  courts,  an 
appeal  or  writ  of  error  is  given,  without  regard  to  the  amount 
in  controversy;  the  object  had  in  view  in  repealing  the  pro- 
visions of  the  old  law  by  the  judiciary  act  of  March  3,  1891, 
was  to  get  rid  of  the  pecuniary  limit  upon  the  right  of  appeal.' 

§  794.  Pecuniary  limit  on  appeals  from  the  circuit  court 
of  appeals. —  There  can  be  no  appeal  to  the  supreme  court  from 
the  circuit  court  of  appeals  in  any  case,  unless  "  the  matter  in 
controversy  shall  exceed  one  thousand  dollars  besides  costs."  * 

§  795.  Appellate  jurisdiction  of  the  supreme  court  over 
highest  courts  of  the  states  not  att'ected  by  judiciary  act  of 
March  3,  1891. —  The  judiciary  act  of  March  3, 1891,  does  not, 
in  any  respect,  deal  with  nor  affect  the  appellate  jurisdiction 
of  the  supreme  court  of  the  United  States  over  state  courts. 
The  act  declares  that:  "Nothing  in  this  act  shall  affect  the 

136  U.  S.  Stat,  at  L.,  oh.  517,  see.  11,  'The  Paquete,  175  U.  S.  677,  684 

p.  836;  Cotter  v.  Ala.  G.  S.  Co.,  10  685;  McLish  v.  Eoff,  141  U.  S.  661, 

C.  C.  A.  35,  36.  667;  United  States  v.  Eider,  163  U.  S. 

2  Rice  V.  Ames,  180  U.  S.  371 ;  In  re  183-140. 

Lennon,  150  U.  S.  393;  Ekin  v.  United  *    <  36  U.  S.  Stat,  at  L.,  oh.  517,  sec.  6, 

States,  143  U.  S.  651 ;  Gonzales  v.  Cun-  p.  836. 
ningham,  164  U.  S.  613. 
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jurisdiction  of  the  supreme  court  in  cases  appealed  from  the 
highest  court  of  a  state,  nor  the  construction  of  the  statute  pro- 
viding for  a  review  of  such  cases."  ^  The  federal  statute  pro- 
viding for  a  review  by  the  United  States  supreme  court  of  cases 
from  the  highest  court  of  a  state  is  as  follows: 

"  A  final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  a  state,  in  which  a  decision  in  the  suit  could  be  had,  where 
is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  TJnited  States,  and  the  de- 
cision is  against  their  validity ;  or  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  exercised  under,  any 
state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties  or  laws  of  the  United  States,  and  the  decision  is 
in  favor  of  their  validity ;  or  where  any  title,  right,  privilege 
or  immunity  is  claimed  under  the  constitution,  or  any  treaty 
or  statute  of,- or  commission  held  or  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  the  title,  right, 
privilege  or  immunity  specially  set  up  or  claimed,  by  either 
party,  under  such  constitution,  treaty,  statute,  commission  or 
authority,  may  be  re-examined  and  reversed  or  aflSrmed  in  the 
supreme  court  upon  a  writ  of  error.  The  writ  shall  have  the 
same  effect  as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  court  of  the  United  States.  The 
supreme  court  may  reverse,  modify  or  affirm  the  judgment  or 
decree  of  such  state  court,  and  may,  at  their  discretion,  award 
execution,  or  remand  the  same  to  the  court  from  which  it  was 
removed  by  the  writ."  ^ 

It  is  settled  law  (1)  that,  to  give  the  Supreme  court  jurisdic- 
tion of  a  writ  of  error  to  a  state  court,  it  must  appear  affirma- 
tively, not  only  that  a  federal  question  was  presented  for 
decision  by  the  highest  court  of  the  state  having  jurisdiction, 
but  that  its  decision  was  necessary  to  the  determination  of  the 
cause,  and  that  it  was  actually  decided  adversely  to  the  party 
claiming  a  right  under  the  federal  laws  or  constitution,  or  that 
the  judgment  as  rendered  could  not  have  been  given  without 
deciding  it;'  and  (2)  that,  when  the  record  discloses  that,  if  a 
question  has  been  raised  and  decided  adversely  to  a  party 

1 36  U.  S.  Stat,  at  L,,  ph.  517,  sec.  5,*       3  Harrison  v.  Morton,  171  U.  S.  38, 

p.  836.  47;  Murdock  y.  Memphis,  30  WalL 

2  U.  a  R.  S.,  sec.  709.  590;  Cook  County  v.  Calumet  &  Chi- 
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■claiming  the  benefit  of  a  provision  of  the  constitution  or  laws 
of  the  United  States,  another  question,  not  federal,  has  been  also 
raised  and  decided  against  such  party,  and  the  decision  of  the 
latter  question  is  suflicient,  notwithstanding  the  federal  ques- 
tion, to  sustain  the  judgment,  the  supreme  court  will  not  re- 
vieAT  the  judgment.^ 

Mr.  Justice  Miller,  in  a  very  carefully  considered  opinion, 
delivered  in  1875,  in  which  all  the  legislation  upon  the  subject 
was  gone  over,  speaking  for  the  supreme  court,  laid  down  the 
following  propositions  relative  to  the  appellate  jurisdiction  of 
that  court  over  the  highest  courts  of  the  states,  namely : 

"  Finally,  we  hold  the  following  propositions  on  this  subject 
as  flowing  from  the  statute  as  it  now  stands : 

"  1.  That  it  is  essential  to  the  jurisdiction  of  this  court  over 
the  judgment  of  a  state  court  that  it  shall  appear  that  one  of 
the  questions  mentioned  in  the  act  must  have  been  raised  and 
presented  to  the  state  court. 

"  2.  That  it  must  have  been  decided  by  the  state  court,  or 
that  its  decision  was  necessary  to  the  judgment  or  decree  ren- 
dered in  the  case. 

"3.  That  the  decision  must  have  been  against  the  right 
■claimed  or  asserted  by  the  plaintiff  in  error  under  the  consti- 
tution, treaties,  laws  or  authority  of  the  United  States. 

"4.  These  things  appearing,  this  court  has  jurisdiction  and 
must  examine  the  judgment  so  far  as  to  enable  it  to  decide 
whether  this  claim  of  right  was  correctly  adjudicated  by  the 
state  court. 

"  5.  If  it  finds  that  it  was  rightly  decided,  the  judgment  must 
be  affirmed. 

"6.  If  it  was  erroneously  decided  against  the  plaintiff  in 
■error,  then  this  court  must  further  inquire  whether  there  is 
any  other  matter  or  issue  adjudged  by  the  state  court  which  is 
sufficiently  broad  to  maintain  the  judgment  of  that  court,  not- 
withstanding the  error  in  deciding  the  issue  raised  by  the  fed- 

•cago  Canal  Co.,  138   tJ.  8.   635;  De  361;  Beaupre  v.  Noyes,  138  U.  S.  397, 

Saussure  v.   Gillard,  137  U.  8.  316;  401;  Rutland  R.  Co.  v.  Central  Vt.  R 

Johnson  v.  Risk,  137  U.  S.  300.  Co.,  159  U.  S.  630:   Gillis  v.  Stinch- 

1  Harrison  v.  Morton,  171  U.  S.  38,  field,  159  U.  S.  658, 660;  Seneca  Nation 

47;  McQuade  v.  Trenton,  173  U.  8.  of  Indians  v.  Christy,  163  U.  8.  383; 

636,  639,  640;  Wade  v.  Lowder,  165  Bacon  v.  Texas,  163  U,  8.  307,  215. 
U.  8.  624;  Eustes  v.  Bolles,  150  U.  S. 
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eral  question.  If  this  is  found  to  be  the  case,  the  judgment 
must  be  affirmed  without  inquiring  into  the  soundness  of  the 
decision  on  such  other  matter  or  issue. 

"  7.  But  if  it  be  found  that  the  issue  raised  by  the  question 
of  federal  law  is  of  such  controlling  character  that  its  correct 
decision  is  necessary  to  any  final  judgment  in  the  case,  or  that 
there  has  been  no  decision  by  the  state  court  of  any  other  mat- 
ter or  issue  which  is  sufficient  to  maintain  the  judgment  of  that 
court  without  regard  to  the  federal  question,  then  this  court 
will  reverse  the  judgment  of' the  state  court,  and  will  either 
render  such  judgment  here  as  the  state  court  should  have  ren- 
dered, or  remand  the  case  to  that  court,  as  the  circumstances  of 
the  case  may  require."  ^ 

(5)  Appellate  Jueisdiction  of  the  Supeeme  Court  Over  the 
District  Courts  and  Circuit  Courts. 

§  796.  Six  classes  of  cases  which  may  be  appealed  direct 
from  the  district  courts  and  circuit  courts  to  the  supreme 
court. —  The  appellate  jurisdiction  of  thp  supreme  court  over 
the  district  courts  and  circuit  courts  is  limited  to  six  classes  of 
cases,  enumerated  in  the  fifth  section  of  the  judiciary  act  of 
March  3, 1891,  as  amended.  That  act  declares  that  appeals  or 
writs  of  error  may  be  taken  from  the  district  courts  or  from 
the  circuit  courts  direct  to  the  supreme  court  in  the  following 
cases,  namely :  (1)  In  any  case  in  which  the  jurisdiction  of  the 
court  is  in  issue;  in  such  cases  the  question  of  jurisdiction 
alone  shall  be  certified  to  the  supreme  court  from  the  court 
below  for  decision.  (2)  From  final  sentences  and  decrees  in 
prize  causes.  (3)  In  cases  of  conviction  of  a  capital  crime. 
(4)  In  any  case  that  involves  the  construction  or  application 
of  the  constitution  of  the  United  States.  (5)  In  any  case  in 
which  the  constitutionality  of  any  law  of  the  United  States,  or 
the  validity  or  construction  of  any  treaty  made  under  its  au- 
thority, is  drawn  in  question.  (6)  In  any  case  in  which  the 
constitution  or  law  of  a  state  is  claimed  to  be  in  contravention 
of  the  constitution  of  the  United  States.^ 

1  Murdock  v.  City,  of  Memphis,  20  p.  836;  39  U.  S.  Stat,  at  L.,  ch.  68, 
Wall,  590, 635,  636.  p.   493;   Lau    Ow    Bew    v.    United 

2  36  U.  8.  Stat,  at  L.,  ch.  517,  sec.  5,    States,  144  U.  S.  47,  56. 
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§  797.  Appeal  to  the  supreme  court  upon  the  question  of 
jurisdiction  alone. —  The  first  class  of  cases  enumerated  in 
the  act  which  maybe  appealed  to  the  supreme  court  direct  are 
cases  in  which  the  jurisdiction  of  the  court  is  in  issue.  The 
language  of  the  statute  is:  "In  any  case  in  which  the  jurisdic- 
tion of  the  court  is  in  issue;  in  such  cases  the  question  of  juris- 
diction alone  shall  be  certified  to  the  supreme  court  from  the 
court  below  for  decision.'"  'No  appeal  or  writ  of  error  can  be 
taken  in  any  such  case  until  after  final  judgment  is  rendered  in 
the  court  below.  The  appeal  lies  from  a  final  judgment  only. 
When  the  judgment  is  rendered,4ihe  party  against  whom  it 
is  rendered  must  elect  whether  he  will  take  his  writ  of  error 
or  appeal  to  the  supreme  court  upon  the  question  of  jurisdic- 
tion alone,  or  to  the  circuit  court  of  appeals  upon  the  whole 
case ;  if  the  latter,  then  the  circuit  court  of  appeals  may,  if  it 
deem  proper,  certify  the  question  of  jurisdiction  to  the  supreme 
court.^  Construing  the  above  act  in  relation  to  appeals  upon 
the  question  of  jurisdiction,  the  supreme  court  of  the  United 
States  has  stated  the  proper  practice  as  follows : 

"  Giving  the  act  a  reasonable  construction,  taken  as  a  whole, 
we  conclude:  (1)  If  the  jurisdiction  of  the  circuit  court  is 
in  issue  and  decided  in  favor  of  the  defendant,  as  that  dis- 
poses of  the  case,  the  plaintiff  should  have  the  question  certi- 
fied and  take  his  appeal  or  writ  of  error  directly  to  this  court; 
(2)  if  the  question  of  jurisdiction  is  in  issue,  and  the  jurisdiction 
sustained,  and  then  judgment  or  decree  is  rendered  in  favor  of 
the  defendant  on  the  merits,  the  plaintiff,  who  has  maintained 
the  jurisdiction,  must  appeal  to  the  circuit  court  of  appeals, 
where,  if  the  question  of  jurisdiction  arises,  the  circuit  court  of 
appeals  may  certify  it;  (3)  if  the  question  of  jurisdiction  is  in 
issue,  and  the  jurisdiction  is  sustained,  and  judgment  on  the 
merits  is  rendered  in  favor  of  the  plaintiff,  then  the  defendant 
can  elect  either  to  have  the  question  certified  and  come  di- 
rectly to  this  court,  or  to  carry  the  whole  case  to  the  circuit 
court  of  appeals,  and  the  question  of  jurisdiction  can  be  certi- 
fied by  that  court;  (4)  if  in  the  case  last  supposed  the  plaintiff 
has  ground  of  complaint  in  respect  of  the  judgment  he  has  re- 
covered, he  may  also  carry  the  case  to  the  circuit  court  of  ap- 

126U.  S.  Stat.  atL.,  ch.517,  sec.  5,        2McLish  v.  Eoff,    141    U.  S.  661; 
p.  836.  Unitea  States  v.  Rider,  163  U.  S.  133. 
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peals  on  the  merits,  and  this  he  may  do  by  way  of  cross-appeal 
or  writ  of  error,  if  the  defendant  has  taken  the  case  there,  or 
independently,  if  the  defendant  has  carried  the  case  to  this  court 
on  the  question  of  jurisdiction  alone,  and  in  this  instance  the 
circuit  court  of  appeals  will  suspend  a  decision  upon  the  merits 
until  the  question  of  jurisdiction  has  been  determined;  (5)  the 
same  observations  are  applicable  where  a  plaintiff  objects  to  the 
jurisdiction  and  is,  or  both  parties  are,  dissatisfied  with  judg- 
ment, on  the  merits."^ 

§798.  Same  —  Certifying  the  question  of  jurisdiction — 

The  language  of  the  statute  is:  "  In  such  cases  the  question  of 
jurisdiction  alone  shall  be  certified  to  the  supreme  court  from 
the  court  below  for  decision."  ^  In  order  to  maintain  the  ap- 
pellate jurisdiction  of  the  supreme  court  under  this  clause  of 
the  act,  the  record  must  distinctly  and  unequivocally  show  that 
the  court  below  sends  up  for  consideration  a  single  and  definite 
question  of  jurisdiction.  This  may  appear  in  either  of  two 
ways :  By  the  terms  of  the  decree  appealed  from  and  of  the 
order  allowing  the  appeal,  or  by  a  separate  certificate  of  the 
court  below.'  "When  the  record  shows  that  the  only  matter 
tried  and  decided  in  the  circuit  court  was  a  demurrer  to  the 
plea  to  the  jurisdiction,  and  the  petition  upon  which  the  writ 
of  error  was  allowed  asked  only  for  the  review  of  the  judg- 
ment that  the  court  had  no  jurisdiction  of  the  action,  the  ques- 
tion of  jurisdiction  alone  was  thereby  sufficiently  certified  to  • 
the  supreme  court.*  Where  the  record  disclosed  that  the  de- 
fendants below  appealed  upon  the  express  ground  that  the 
court  erred  ""in  taking  jurisdiction  of  the  bill,  and  in  not  dis- 
missing the  bill  for  want  of  jurisdiction,  and  prayed  that  their 
appeal  should  be  allowed  and  the  question  of  jurisdiction  be 
certified  to  the  supreme  court,  and  that  said  appeal  was  al- 

1  United  States  v.  Jahn,  155  U.  S.  ney,  160  U.  S.  217;  Van  Wagener  v. 
109,  110,  114,  115.  Sewell,  160  U.  S.  369;  Chappell  v. 

2  26  U.  S.  Stat,  at  L.,  ch.  517,  seo.  5,  United  States,  160  U.  S.  499;  Davis  v. 
p.  826.  Geissler,  163U.  S.290;  DavisandRan- 

3  Huntington  v.  Laidley,  176  U.  S.  kin  Building  &  Mfg.  Co.  v.  Barber, 
668,  676;  Arkansas  v.  Schliesholz,  179  157  U.  S.  673;  Colvin  v.  Jacksonville, 
U.  S.  598.  600;  Maynard  v.  Hecht,  151  147  U.  S.  368;  Robinson  v.  Caldwell, 
U.  S.  324;  In  re  Lehigh  Co.,  151  U.  S.  165  U.  S.  359,  362. 

333;  Shields  v.  Coleman,  157  U.  S.        ''Interior  Construction  Co.  v.  Gib- 
168;  Interior  Construction  Co.  v.  Gib-    ney,  160  U.  S.  217. 
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lowed ;  and  the  certificate  further  stated  that  there  is  sent  a  true 
copy  of  so  much  of  the  record  as  is  necessary  for  the  determina- 
tion of  the  question  of  jurisdiction,  and  as  part  of  the  record  so 
certified  was  the  opinion  of  the  court  below  in  accordance  with 
which  defendant's  motion  to  dismiss  the  cause  for  want  of  juris- 
diction was  denied,  it  was  held  by  the  supreme  court  that  it  ap- 
peared from  the  record  that  the  appeal  was  granted  solely  on  the 
question  of  jurisdiction,  and  was  sufficient.'  If  both  a  question 
of  jurisdiction  and  other  questions  were  before  the  court  below, 
and  a  writ  of  error  is  allowed  in  the  usual  and  general  form  to 
review  its  judgment,  without  certifying  or  specifying  the  ques- 
tion of  jurisdiction,  the  supreme  court  cannot  entertain  the 
appeal  as  one  upon  a  question  of  jurisdiction.^  It  is  not  nec- 
essary that  the  word  "  certify  "  should  be  used.  It  is  sufficient 
if  there  is  a  plain  declaration  that  the  single  matter  which  is 
by  the  record  sent  up  to  the  supreme  court  for  decision  is  a 
question  of  jurisdiction,  and  the  precise  question  clearly,  fully 
and  separately  stated.  No  mere  suggestion  that  the  jurisdic- 
tion of  the  court  was  in  issue  will  answer.  The  supreme  court 
will  not  of  itself  search,  nor  follow  counsel  in  their  search  of, 
the  record,  to  ascertain  whether  the  judgment  of  the  trial  court 
did  or  did  not  turn  on  some  question  of  jurisdiction.  But  the 
record  must  affirmatively  show  that  the  trial  court  sends  up 
for  consideration  a  single  definite  question  of  jurisdiction.' 

§  799.  Appeals  in  cases  arising  under  the  constitution  or 
laws  of  the  United  States. —  There  are  three  classes  of  cases 
mentioned  in  the  judiciary  act  of  March  3,  1891,  which  arise 
under  the  constitution  or  laws  of  the  United  States,  and  which 
may  be  appealed  direct  from  the  district  courts  and  circuit 
courts  to  the  supreme  court.  They  are  (following  the  order 
in  which  the  different  classes  are  named  in  the  act):  (4)  In 
any  case  that  involves  the  construction  or  application  of  the 
constitution  of  the  United  States.  (5)  In  any  case  in  which 
the  constitutionality  of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made  under  its  authority, 
is  drawn  in  question.     (6)  In  any  case  in  which  the  constitu- 

1  Smith  V.  McKay,  161 U.  S.  355, 357.       3  Shields  v.  Coleman,  157  U.  S.  168, 

2  Campbell  v.   United  States,  160    176,177. 
U.  S.  499,  507. 
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tion  or  law  of  a  state  is  claimed  to  be  in  contravention  of  the 
constitution  of  the  United  States.^  A  case  "  may  truly  be  said 
to  arise  under  the  constitution  or  a  law  of  the  United  States 
whenever  its  correct  decision  depends  upon  the  construction  of 
either ;"  ^  or  when  the  "  title  or  right  set  up  by  the  party  may 
be  defeated  by  one  construction  of  the  constitution  or  law  of  the 
United  States,  or  sustained  by  the  opposite  construction."' 

"  When  a  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  as  to  the  effect  or  construction  of  the 
constitution  or  laws  of  the  United  States,  upon  the  determina- 
tion of  which  the  result  depends,  it  is  not  a  suit  arising  under 
the  constitution  or  laws.  And  it  must  appear  on  the  record, 
by  a  statement  in  legal  and  logical  form,  such  as  is  required  in 
good  pleading,  that  the  suit  is  one  which  does  really  and  sub- 
stantially involve  a  dispute  or  controversy  as  to  a  right  which 
depends  on  the  construction  of  the  constitution  or  some  law  or 
treaty  of  the  United  States,  before  jurisdiction  can  be  main- 
tained on  that  ground."  *  When  the  supreme  court,  by  appeal 
from  a  district  court  or  from  a  circuit  court,  acquires  jurisdic- 
tion of  a  case  upon  the  ground,  that  it  is  one  arising  under  the 
constitution  or  a  law  of  the  United  States,  it  has  the  power  to  dis- 
pose not  merely  of  the  constitutional  question,  or  other  federal 
question,  but  of  the  entire  case,  including  all  questions,  whether 
of  jurisdiction  or  of  merits.'  When  cases  arise  which  are  con- 
trolled by  the  construction  or  application  of  the  constitution  of 
the  United  States,  a  direct  appeal  lies  to  the  supreme  cojirt, 
and  if  such  cases  are  carried  to  the  circuit  courts  of  appeals, 
those  courts  may  decline  to  take  jurisdiction,  or,  where  such 
construction  or  application  is  involved  with  other  questions, 
may  certify  the  constitutional  question,  and  afterwards  pro- 
ceed to  judgment,  or  may  decide  the  whole  case  in  the  first  in- 
stance.*   Eut  when  the  circuit  court  of  appeals  has  acted  on 

126  U.  S.  Stat,  at  L.,  oh.  517,  sec.  5,  Keyes,  96  U.  S.  199;    Blackburn  v. 

p.  826.  Portland  Gold  Mining  Co.,  175  U.  S. 

2  Cohens  v.  Virginia,  6  Wheat.  379.  571. 

s  Osborne  v.  Bank  of  the  United  =  Chappell  v.   United    States,  160 

States,  9  Wheat.  822:  Gold  Washing  U.  S.  499,  509;  Ekin  v.  United  States, 

&  Water  Co.  V.  Keyes,  96  U.S.  199, 201.  143  U.   S.   651:    Horner    v.    United 

4  Western  Union  Tel.  Co.  v.  Ann  States,  143  U.  S.   570,   577;   United 

Arbor  R  Co.,  178  U.  S.  339,  343,  343,  States  v.  Jahn,  155  U.  S.  109,  113. 

244;  Gold  Washing  &  Water  Co.  v.  «  Carter  v.  Roberts,177  U.S.  496, 500; 
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the  whole  case  its  judgment  stands,  unless  vev'isedhj  certiorari 
to  or  appeal  from  that  court  to  the  supreme  court,  in  accord 
ance  with  the  act  of  March  3,  1891.^ 

§  800.  Same  —  Habeas  corpus. —  While  the  right  of  appeal 
from  the  judgments  of  circuit  courts  on  habeas  corpus  directly 
to  the  supreme  court,  in  all  cases,  is  taken  away  by  the  act  of 
March  3, 1891,  that  right  still  exists  in  the  classes  of  cases  desig- 
nated in  section  5  of  that  act;  as  when  the  jurisdiction  of 
the  court  is  in  issue,  or  the  constitutionality  of  a  law  of  the 
United  States  is  drawn  in  questifjn,  or  in  any  case  that  involves 
the  construction  or  application  of  the  constitution  of  the  United 
States,  or  where  the  constitution  or  law  of  a  state  is  claimed 
to  be  in  contravention  of  the  federal  constitution,  and  the  dis- 
position of  the  case  turns  upon  the  constitution  or  law.^ 

§  801.  Time  within  which  appeals  to  the  supreme  court 
must  be  taken  —  Two  years. —  The  judiciary  act  of  March  3, 
1891,  did  not  change  the  limit  of  two  years  for  taking  appeals 
from  the  circuit  courts  and  district  courts  to  the  supreme  court; 
and  appeals  may  still  be  taken  within  two  years  from  the  ren- 
dition of  the  final  decree.' 

§  802.  Certificate  of  question  of  jurisdiction  must  be 
granted  during  term  in  whicli  decree  is  entered. —  When  the 
jurisdiction  of  the  circuit  court  is  in  issue,  and  the  case  is  certi- 
fied to  the  supreme  court  for  decision,  the  certificate  must  be 
granted  during  the  term  of  the  circuit  court  in  which  the  judg- 
ment or  decree  is  entered.* 

§803.  No  appeal  but  from  final  decrees  —  Exception. — 

Appeals  and  writs  of  error  in  the  federal  courts  can  be  prose- 
cuted from  final  judgments  and  decrees  only,  except  the  inter- 
Holt  V.  Indiana  Mfg.  Co.,  176  IT.  S.  Ekin  v.  United  States,  143  U.  S.  651; 
«8 ;  United  States  v.  John,  155  U.  S.  Homer  v.  United  States,  143  U.  S.  570 ; 
109;  New  Orleans  v.  Benjamine,  153  Lau  Ow  Bew  v.  United  States,  144 
U.  S.  411 ;  Benjamine  v.  New  Orleans,  U.  S.  47. 
169  U.  S.  161.  3  Allen  v.  Southern  Pac.  E.  Co.,  173 

1  Carter  v.  Roberts,  177  U.  S.  496,    U.  S.  479,  488. 

500.  ^  Colvin  v.  Jacksonville,  158  U.  S. 

2  In  re  Lennon,  150  U.  S.  398,  399;    456. 
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locutory  appeals  provided  for  in  the  seventh  section  of  the 
judiciary  act  of  March  3,  1891,  in  injunction  cases.^ 

§804.  Same— Order  remanding  cause. —  No  appeal  or 
writ  of  error  lies  from  an  order  of  the  circuit  court  remand- 
ing to  the  state  court  a  suit  which  had  been  removed  there- 
from into  the  circuit  court.^ 

(o)  Appellate  Jueisdiotioit  of  the  Oieotjit  Oouets  of  Appeals 

OVEE   THE   DiSTEIOT   CoUETS    AND    ClEOUIT   CoUETS. 

§  805.  The  classes  of  cases  which  may  be  appealed  from 
the  district  courts  and  circuit  courts  to  the  circuit  courts 
of  appeals. —  The  appellate  jurisdiction  of  the  circuit  courts 
of  appeals  is  defined  and  limited  by  the  sixth  and  seventh  sec- 
tions of  the  judiciary  act  of  March  3, 1891,  and  two  acts  amend- 
atory thereof.  By  those  acts  it  is  provided  that  the  circuit 
courts  of  appeals  shall  exercise  appellate  jurisdiction  to  review 
by  appeal  or  writ  of  error  final  decisions  in  the  district  courts 
and  circuit  courts  in  the  following  cases,  namely:  (1)  In  all 
civil  cases  other  than  the  five  classes  of  civil  cases  designated 
in  the  fifth  section  of  the  act,  the  appellate  jurisdiction  over 
which  is  vested  in  the  supreme  court; '  (2)  in  all  cases  of  a  con- 
viction of  an  infamous  crime  not  capital;*  and  (3)  over  inter-, 
locutory  orders  and  decrees  in  the  following  cases,  namely : 
"  Where,  upon  a  hearing  in  equity  in  a  district  court  or  a  cir- 
cuit court,  an  injunction  shall  be  granted,  continued,  refused 
or  dissolved  by  an  interlocutory  order  or  decree,  or  an  appli- 
cation to  dissolve  an  injunction  shall  be  refused,  in  a  case  in 
which  an  appeal  from  a  final  decree  may  be  taken  under  the 
provisions  of  "  the  act  of  March  3,  1891,  "  to  the  circuit  court 

iMcLishv.RoflE,  141  U.S.  661; King-  8.386;  Powers  v.  Chesapeake  &  O. 

man  v.  Western  Mfg.  Co.,  170  U.  S.  R.  Co.,  169  U.  S.  92;  Jay  v.  Adalbert 

675;  National  Bank  v.  Smith,  156  U.  College,  146  U.  S.  355;  Richmond  & 

S.  330;  Chappell  v.  United  States,  160  Danville  R.  Co.  v.  Thouron,  134  U.  S. 

U.  S.  499;   Lambert  v.  Barrett,  157  45;  Gurnee  v.   Patrick  County,  137 

U.  S.  697;  Keystone  Manganese  Co.  U.  S.  141;  McLish  v.  Roflf,  141  U.  S. 

V.  Martin,   132  U.  S.  91;  Barker  v.  661;  Chicago,  St.  Paul,  etc.  R.  Co.  v. 

Craig,  127  U.  S.  213;  Hohorst  v.  Ham-  Roberts,  141  U.  S.  690. 

burg- American  Packet  Co.,  148  U.  S.  3  36  U.  S.  Stat,  at  L.,  ch.  517,  sea  6, 

262;  Parsons  v.  Robinson,  122  U.  S.  p.  836. 

113.  4  39  U.  S.  Stat,  at  L.,  oh.  68,  p.  493. 

2  Illinois  C.  R.  Co.  v.  Brown,  156  U. 
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of  appeals,  an  appeal  may  be  taken  from  such  interlocutory 
order  or  decree,  granting,  continuing,  refusing,  dissolving  or 
refusing  to  dissolve  an  injunction,  to  the  circuit  court  of  ap- 
peals: provided,  that  the  appeal  must  be  taken  within  thirty 
days  from  the  entry  of  such  order  or  decree,  and  it  shall  take 
precedence  in  the  appellate  court ;  and  the  proceedings  in  other 
respects  in  the  court  below  shall  not  be  stayed  unless  other- 
wise ordered  by  that  court  during  the  pendency  of  such  appeal : 
cmd  provided  further,  that  the  court  below  may,  in  its  discre- 
tion, require  as  a  condition  of  the  appeal  an  additional  injunc- 
tion bond."  1  • 

§  806.  Same  — In  what  cases  the  judgments  and  decrees 
of  the  circuit  courts  of  appeals  are  final. —  The  judgments 
and  decrees  of  the  circuit  courts  of  appeals  are  final  in  the  fol- 
lowing classes  of  cases,  namely:  (1)  la  all  cases  in  which  the 
jurisdiction  is  dependent  entirely  upon  the  opposite  parties  to 
the  suit  or  controversy,  being  aliens  and  citizens  of  the  United 
States,  or  citizens  of  dififerent  states;  (2)  in  all  cases  arising 
under  the  patent  laws ;  (3)  in  all  cases  arising  under  the  reve- 
nue laws ;  (4)  in  all  oases  arising  under  the  criminal  laws ;  (5)  in 
all  admiralty  cases,  except  from  final  sentences  and  decrees  in 
prize  causes.'' 

§  807.  Same  —  Ancillary  suits. —  When  a  suit  is  ancillary 
to  another  suit,  which  falls  within  the  classes  of  cases  in  which 
the  decree  of  the  circuit  court  of  appeals  is,  by  the  sixth  sec- 
tion of  the  act  of  March  3, 1891,  made  final,  the  decree  of  that 
court  upon  appeal  in  the  ancillary  suit  is  equally  final,  and  no 
appeal  lies  from  it  to  the  supreme  court.  The  jurisdiction  of 
the  circuit  court  over  the  ancillary  suit  is  referable  to,  and  ex- 
ists in  virtue  of,  its  jurisdiction  over  the  original  suit;  and, 
upon  appeal  to  the  circuit  court  of  appeals,  the  decree  of  that 
court  in  the  ancillary  suit  is  equally  final  with  the  decree  of 
the  court  in  the  original  suit,  should  it  be  appealed.' 

1 28  TJ.  S.  Stat,  at  L.,  ch.  96,  pp.  666,  Gregory  v.  Van  Ee,  160  U.  S.  643, 

667.  645;  Carey  v.  Houston  &  T.  0.  E.  Co., 

226  U.  S.  Stat,  at  L.,  ch.  517,  sec.  6,  161  U.  S.  115;  Rouse  v.  Hornsby,  161 

p.  826.  U.  S.  588. 

8  Rouse  V.  Letcher,  156  U.  S.  47, 50; 
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§  808.  Time'  allowed  for  taking  appeals  to  the  circuit 
courts  of  appeals  —  Six  months. —  The  judiciary  act  of  March 
3j  1891,  contains  the  following  provision  as  to  the  time  within 
which  appeals  may  be  taken  from  the  district  courts  and  cir- 
cuit courts  to  the  circuit  courts  of  appeals,  namely :  "  That  no 
appeal  or  writ  of  error  by  which  any  order,  judgment  or  de- 
cree may  be  reviewed  in  the  circuit  courts  of  appeals  under  the 
provisions  of  this  act  shall  be  taken  or  sued  out,  except  within 
six  months  after  the  entry  of  the  order,  judgment  or  decree 
sought  to  be  reviewed:  Provided,  however,  that  in  all  cases 
where  a  lesser  time  is  now  by  law  limited  "for  appeals  or  writs 
of  error,  such  limits  of  time  shall  apply  to  appeals  or  writs  of 
error  in  such  cases  taken  to  or  sued  out  from  the  circuit  courts 
of  appeals."  ^ 

§  809.  Same  —  Interlocutory  appeals — Thirty  days.—  Ap- 
peals from  interlocutory  orders  and  decrees  in  injunction  cases, 
under  the  seventh  section,  and  the  amendment  thereof,  of  the 
judiciary  act  of  March  3,  1891,  must  be  taken  within  thirty 
days  from  the  entry  of  the  order  or  decree.' 

(<Z)  Appellate  JtrEisraoTioiir  of  the  Supreme  Couet  Ovee  the 

OlECUIT   COUETS   OF   APPEALS. 

§  810.  Three  methods  by  which  the  appellate  jurisdiction 
of  the  supreme  court  over  the  circuit  courts  of  appeals  may 
he  in  voted. —  There  are  three  methods  by  which  the  appellate 
jurisdiction  of  the  supreme  court  over  the  circuit  courts  of  ap- 
peals may  be  invoked,  namely:  (1)  By  certified  question;  (2)  by 
certiora/ri;  and  (3)  by  appeal  or  writ  of  error.' 

§811.  Certified  question.— The  sixth  section  of  the  judi- 
ciary act  of  March  3, 1891,  after  designating  the  classes  of  cases 
over  which  the  circuit  courts  of  appeals  shall  have  appellate 
jurisdiction,  and  declaring  that  their  judgments  and  decrees, 
in  certain  classes  of  cases  therein  specified,  shall  be  final, 
contains  the  following  provision,  viz. :  "  Excepting  that  in  every 
such  subject  within  its  appellate  jurisdiction,  the  circuit  court 

1 26  U.  S.  Stat,  at  L.,  ch.  517,  sec.  11,  p.  836;  38  U.  S.  Stat,  at  L.,  ch.  96, 
p.  826.  pp.  666,  667. 

i*  26  U.  S.  Stat,  at  L.,  oh.  517,  sec.  7,       s  20  U.  S.  Stat  at  L.,  oh.  517,  sec.  6, 

p.  826. 
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of  appeals  at  any  time  may  certify  to  the  supreme  court  of  the 
United  States  any  questions  or  propositions  of  law  concerning 
which  it  desires  the  instruction  of  that  court  for  its  proper  de- 
cision. And  thereupon  the  supreme  court  may  either  give  its 
instruction  on  the  questions  and  propositions  certified  to  it, 
which  shall  be  binding  upon  the  circuit  courts  of  appeals  in 
such  case,  or  it  may  require  that  the  whole  record  and  cause 
may  be  sent  up  to  it  for  its  consideration,  and  thereupon  shall 
decide  the  whole  matter  in  controversy  in  the  same  manner  as 
if  it  had  been  brought  there  for  review  by  writ  of  error  or 
appeal."  ^  • 

§812.  Same  —  Rules  of  procedure. —  The  circuit  court  of 
appeals  is  not  permitted  to  certify  the  whole  case  to  the  su- 
preme court,  but  can  only  certify  distinct  questions  or  propo- 
sitions of  law,  unmixed  with  questions  of  fact  or  of  mixed  law 
and  f act.'*  It  is  settled  that  the  certification  provided  for  in 
sections  5  and  6  of  the  judiciary  act  of  March  3,  1891,  is 
governed  by  the  rules  laid  down  in  respect  of  certificates  of 
division  under  the  Revised  Statutes.'  By  those  rules,  each 
question  had  to  be  a  distinct  point  or  proposition  of  law,  clearly 
stated,  so  that  it  could  be  distinctly  answered  without  regard 
to  the  other  issues  of  law  in  the  case;  to  be  a  question  of  law 
only,  and  not  a  question  of  fact,  or  of  mixed  law  and  fact,  and 
hence  could  not  involve  or  imply  a  conclusion  or  judgment 
upon  the  weight  or  effect  of  testimonj'^,  or  facts  adduced  in  the 
case;  and  could  not  embrace  the  whole  case,  even  where  its 
decision  turned  upon  matter  of  law  only,  and  even  though  it 
was  split  up  in  the  form  of  questions.*  It  is  not  always  easy 
to  draw  the  line  between  distinct  questions  or  propositions  of 
law,  and  questions  or  propositions  of  fact,  or  of  mixed  law  and 
fact;  for  in  order  to  present  a  distinct  question  of  law,  it  may 
sometimes  be  necessary  to  present  many  facts  upon  which  that 

1 36  U.  S.  Stat,  at  L.,  ch.  517,  seo.  6,  Ey.  Co.,  168  U.  S.  505,  513;  Grover  v. 

p.  836.  Faurot,  163  U.  S.  435;  MoHenry  v. 

2  Grover  v.  Faurot.  163  U.  S.  435;  Alford,  168  U.  S.  651,  657;  Fire  Insur- 
Cross  V.  Evans,  167  U.  S.  60,  63.  ance  Ass'n  v.  Wiokham,  138  U.  S. 

3  Columbus  Watch  Co.  v.  Robbins,  436;  Dublin  Tovi^nship  v.  Milford  Sav- 
148  U.  S.  366;  Maynard  v.  Heoht,151  ings  Ass'n,  138  U.  S.  510;  Jewell  v. 
U.  S.  334;  Grover  v.  Faurot,  163  U.  8.  Knight,  133  U.  S.  436;  Maynard  v, 
435;  Cross  v.  Evans,  167  U.  S.  60,  63.  Heoht,  151  U.  S.  334;  Cross  v.  Evans, 

*  United  States  v.  Union  Pacific    167  U.  S.  60,  63. 
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question  is  based.  But  care  must  always  be  taken  that,  under 
the  guise  of  certifying  questions,  the  courts  of  appeal  do  not 
transmit  the  whole  case  to  the  supreme  court  for  consideration. ' 
In  order  to  invoke  the  exercise  by  the  supreme  court  of  its  ju- 
risdiction in  the  instruction  of  the  circuit  court  of  appeals  as 
to  the  proper  decision  of  questions  or  propositions  of  law,  it  is 
necessary  that  such  questions  or  propositions  should  be  clearly 
and  distinctly  certified,  and  that  the  certificate  should  show 
that  the  instruction  of  the  supreme  court  as  to  their  proper 
decision  is  desired.^ 

§  813.  Same  —  Same  —  Certificate  must  contain  statement 
of  the  facts  —  Supreme  court  rule. —  A  rule  of  the  supreme 
court  of  the  United  States  prescribing  the  procedure  under  the 
judiciary  act  of  March  3,  1891,  in  relation  to  certified  ques- 
tions, directs  that:  • 

"  1.  When,  under  section  6  of  the  said  act,  a  circuit  court  of 
appeals  shall  certify  to  this  court  a  question  or  proposition  of 
law  concerning  which  it  desires  the  instruction  of  this  court 
for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition 
of  law  arises. 

"  2.  If  application  is  thereupon  made  to  this  court  that  the 
whole  record  and  cause  may  be  sent  up  to  it  for  its  considera- 
tion, the  party  making  such  application  shall,  as  a  part  thereof, 
furnish  this  court  with  a  certified  copy  of  the  whole  of  said 
record." ' 

If  the  certificate  does  not  comply  with  rule  37  of  the  su- 
preme court,  that  court  will  not  entertain  it.  While  the 
supreme  court  has  the  power  to  require  the  whole  record  and 
cause  to  be  sent  up  for  consideration  and  decision,  the  sixth 
section  of  the  judiciary  act  of  March  3, 1891,  does  not  contem- 
plate that  questions  or  propositions  of  law  shall  be  propounded 
and  the  entire  record  thereupon  transmitted  for  the  supreme 
court  to  answer  such  questions  or  propositions  in  view  thereof. 
It  is  for  the  supreme  court,  when  questions  or  propositions  are 
certified,  accompanied  by  a  proper  statement  of  the  facts  on 

1  Warner  v.  New  Orleans,  167  U.  S.  2  Columbus  Watch  Co.  v.  Bobbins, 
467,  474, 475.  148  U.  S.  260,  269. 

'Supreme  Court  Rule  37,  sees.  1,  2. 
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which  they  arise,  to  determine  whether  it  will  answer  them  as 
propounded,  or  direct  the  whole  record  to  be  placed  before  it 
in  order  to  decide  the  matter  in  controversy  in  the  same  man- 
ner as  if  the  case  had  been  brought  up  by  writ  of  error  or  ap- 
peal.^ The  "  proper  statement  of  facts  "  to  be  contained  in  the 
certificate  is  a  statement  of  the  "  ultimate  facts  "  on  which  the 
"  question  or  proposition  of  law  arises,"  leaving  nothing  but  a 
■conclusion  of  law  to  be  drawn.^ 

§  814.  Certiorari. —  Immediately  following  the  provision  au- 
thorizing certified  questions,  th«,  sixth  section  of  the  judiciary 
act  of  March  31, 1891,  contains  the  following  provision,  namely : 

"  And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  circuit  court  of  appeals,  it  shall  be  competent 
lor  the  supreme  court  to  require,  by  certiorari  or  otherwise, 
any  such  case  to  be  certified  to  the  supreme  court  for  its  review 
and  determination  with  the  same  power  and  authority  in  the 
<;ase  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to  the 
supreme  court." ' 

§  815.  When  the  writ  of  certiorari  will  be  issued. —  It  is 

only  when  questions  of  gravity  and  importance  are  involved 
that  the  power  of  the  supreme  court  to  require  a  case  in  which 
the  judgment  and  decree  of  the  circuit  court  of  appeals  is  made 
final,  can  be  properly  invoked ;  or  in  the  interest  of  uniformity 
of  decision.*  The  power  of  the  supreme  court  under  the  sixth 
section  of  the  judiciary  act  of  March  3,  1891,  to  issue  the  writ 
of  certiorari  extends  to  every  case  pending  in  the  circuit  court 
of  appeals,  and  may  be  exercised  at  any  time  during  such 
pendency,  provided  the  case  is  one  which  but  for  this  provision 
of  the  statute  would  be  finally  determined  in  that  court.  But 
while  this  power  of  the  supreme  court  is  co-extensive  with  all 
possible  necessities  and  suflBcient  to  secure  to  the  supreme  court 
a  final  control  over  the  litigation  in  all  the  circuit  courts  of  ap- 
peals, it  is  a  power  which  will  be  sparingly  exercised,  and  only 

1  Cincinnati,  etc.  E.  Co.  v.  McKeen,  *  Lau  Ow  Bew,  Petitioner,  141  U.  S. 
149  U.  S.  259,  360,  261.  583;  Lau  Ow  Bew  v.  United  States, 

2  Jewell  V.  Knight,  133  U.  S.  436,  144  U.  S.  47;  In  re  Woods,  143  U.  S. 
433,  438,  434.  203;  American  Construction  Co.  v. 

3  36  U.  S.  Stat,  at  L.,  ch.  517,  sec.  6,  Jaclcsonville  Ey.  Co.,  148  U.  S.  372, 
p.  826.  383. 
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when  the  circumstances  of  the  case  satisfy  the  supreme  court 
that  the  importance  of  the  question  involved,  the  necessity  of 
avoiding  conflict  between  two  or  more  courts  of  appeal,  or 
between  courts  of  appeal  and  the  courts  of  a  state,  or  some 
matter  affecting  the  interests  of  this  nation  in  its  internal  or 
external  relations,  demands  such  exercise.'  The  writ  of  cer- 
tiora/ri  can  issue,  and  is  ordinarily  issued,  after  a  final  decree 
in  the  circuit  court  of  appeals ;  but  it  may  be  issued  before 
final  decree,  if  the  supreme  court  be  of  opinion  that  the  facts  of 
the  case  require  an  earlier  interposition.^  Upon  a  writ  of  cer- 
tiorari the  entire  case  is  open  and  before  the  supreme  court  for 
its  determination.' 

§  816.  Application  for  writ  of  certiorari  —  Supreme  court 
rule. —  A  rule  of  the  supreme  court  directs  that:  "  When  appli- 
cation is  made  to  this  court  under  section  6  of  the  said  act  to 
require  a  case  to  be  certified  to  it  for  review  and  determina- 
tion, a  certified  copy  of  the  entire  record  of  the  case  in  the  cir- 
cuit court  of  appeals  shall  be  furnished  to  this  court  by  the 
applicant,  as  part  of  the  application."  ^ 

§  817.  Appeals  and  writs  of  error.— The  sixth  section  of 
the  judiciary  act  of  March  3,  1891,  contains  the  following 
provision,  namely:  "In  all  cases  not  hereinbefore,  in  this  sec- 
tion, made  final  there  shall  be  of  right  an  appeal  or  writ  of 
error  or  review  of  the  case  by  the  supreme  court  of  the  United 
States  where  the  matter  in  controversy  shall  exceed  one  thou- 
sand dollars  besides  costs.  But  no  such  appeal  shall  be  taken 
or  writ  of  error  sued  out  unless  within  one  year  after  the  entry 
of  the  order,  judgment  or  decree  sought  to  be  reviewed."  * 
When  the  jurisdiction  is  dependent  not  "  entirely  upon  the  op- 
posite parties  to  the  suit  or  controversy  being  aliens  and  citi- 
zens of  the  United  States  or  citizens  of  different  states,"  but 
also  upon  the  fact  that  one  of  the  parties  is  a  federal  corpora- 
tion, the  decision  of  the  circuit  court  of  appeals  is  not  final,  but 
a  writ  of  error  or  appeal  will  lie  therefrom  to  the  supreme 

'  Forsyth  v.  Hammond,  166  U.  S.  3  Panama  E.  Co.  v.  Napier  Shipping 

506,  514,  515;  The  Thres  Friends,  166  Co.,  166  IT.  S.  280,  284. 

U.  S.  1.  4  u.  S.  Supreme  Court  Rule  37,sec  S. 

2  The  Conqueror,  166  U.  S.  110, 113;  5 26  U.  S.  Stat  at  L.,  ch.  517,  sec.  6, 

The  Three  Friends,  166  U.  S.  1.  p.  826. 
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court.'  A  suit  brought  by  the  United  States  to  cancel  a  patent 
for  an  invention  is  not  one  in  which  the  decision  of  the  circuit 
court  of  appeals  is  final ;  but,  in  such  case,  an  appeal  will  lie 
from  the  decree  of  that  court  to  the  supreme  court.'^  When  an 
appeal  is  taken  to  the  circuit  court  of  appeals  from  an  interloc- 
utory order  of  the  circuit  court  granting  a  temporary  injunc- 
tion, and  the  decree  is  aSirmed  without  direction  by  the 
appellate  court,  no  appeal  will  lie  to  the  supreme  court  from 
the  order  of  affirmance.' 

§  818.  Time  allowed  for  taking  appeals  from  circuit,  court 
of  appeals  to  supreme  court. —  No  appeal  shall  be  taken  or 
writ  of  error  sued  out  to  review  any  judgment  or  decree  of  the 
circuit  court  of  appeals  unless  within  one  year  after  entry  of 
the  judgment  or  decree  sought  to  be  reviewed.* 

(e)  Appellate  Peoceduke  in  the  Federal  Oouets. 

§  819,  The  system  of  appellate  procedure  adopted  in  the 
federal  courts. — As  early  as  1791  the  supreme  court  adopted 
the  system  of  appellate  procedure  of  the  courts  of  common  law 
and  chancery  in  England  as  outlines  for  its  practice  in  writs 
of  error  in  common-law  cases  and  appeals  in  equity,  respect- 
ively. A  rule  of  the  supreme  court  declares  that :  "  This  court 
considers  the  former  practice  of  the  courts  of  king's  bench  and 
chancery,  in  England,  as  affording  outlines  for  the  practice  of 
this  court;  and  will,  from  time  to  time,  make  such  alterations 
therein  as  circumstances  may  render  necessary."  *  And  a  rule 
of  the  circuit  courts  of  appeals  declares  that:  "The  practice 
shall  be  the  same  as  in  the  supreme  court  of  the  United  States 
as  far  as  the  same  shall  be  applicable." "  A  body  of  rules  has 
been  adopted,  both  for  the  supreme  court  and  the  court  of  ap- 
peals, but  the  essential  principles  of  the  original  system  have 
been  preserved.' 

•  Union  Pacific  R.  Co.  v.  Harris,  158  Cranch,  xvi;  1  Wheat,  xiv;  1  Pet.  vi; 

U.  S.  336.  31  How.  v. 

2  United  States  v.  Bell  Telephone  ^  Circuit  Courts  of  Appeals  Rule  8. 

Co.,  159  U.  S.  548.  '  United  States  v.  Dashiel,  3  Wall. 

3Kirwan  v.  Murphy,  170  U.  S.  205.  688;  Payne  v.  Niles,    30  How.   319; 

4  36U.  S.  Stat,  at  L.,  cfa.  517,  sec.  6,  Cohens  v.  Virginia,   6  Wheat.   364; 

p.  836.  Wiscart  v.    Dauchy,   3    Ball.    331; 

6U.  S.  Supreme  Court  Rule  3;  1  Walker  v.  Dreville,  13  Wall.  440. 
54 
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§820.  Petition  for  appeal  —  Assignment  of  errors.— Au 

appeal  is  obtained  by  presenting  a  petition  to  tiie  court,  recit- 
ing tlie  rendition  of  the  decree,  alleging  that  the  petitioner  is 
thereby  aggrieved,  and  praying  an  appeal  therefrom  that  it 
may  be  reviewed  and  reversed.^  A  rule  of  the  supreme  court 
provides  that : 

"  1.  "Where  an  appeal  or  writ  of  error  is  taken  from  a  dis- 
trict court  or  a  circuit  court  direct  to  this  court,  under  sec- 
tion 5  of  the  act  entitled  '  An  act  to  establish  circuit  courts  of 
appeals,  and  to  define  and  regulate  in  certain  cases  the  juris- 
diction of  the  courts  of  the  United  States,  and  for  other  pur- 
poses,' approved  March  3,  1891,  the  plaintiff  in  error  or  appel- 
lant shall  file  with  the  clerk  of  the  court  below,  with  his  petition 
for  the  writ  of  error  or  appeal,  an  assignment  of  errors,  which 
shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall  have  been  filed. 
"When  the  error  alleged  is  the  admission  or  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  assignment  of  errors  shall  set 
out  the  part  referred  to  toUdem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.  Such  assignment  of 
errors  shall  form  part  of  the  transcript  of  the  record  and  be 
printed  with  it.  When  this  is  not  done  counsel  will  not  be 
heard,  except  at  the  request  of  the  court;  and  errors  not  as- 
signed according  to  this  rule  will  be  disregarded,  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  assigned."  ^  The 
same  rule  must  be  followed  in  prosecuting  writs  of  error  and 
appeals  to  the  circuit  court  of  appeals.'  A  petition  for  an  ap- 
peal may  be  amended  even  in  the  appellate  court.*  The  assign- 
ments of  error  should  contain  a  prayer  for  reversal  of  the 
decree  which  is  sought  to  be  reviewed  by  the  appeal.'  "When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  the  master, 

13  Smith's  Ch.  Pr.  43.  Gates  v.  Goodloe,  101  XT.  S.  613;  U.  S. 

'U.  8.  Supreme  Court  Rule  35;  R.  S.,  sec.  954;  United  States  v.  Hope- 

Farrar  v.  Churchill,  135  U.  S.  609,  well,  51  Fed.  E.  798. 
610,  613,  614.  5  U.  8.  R.  S.,  sec.  997;  U.  8.  Supremo 

2  Circuit  Court  of  Appeals  Rule  11.  Court  Rule  31. 

*Bowden  v.  Johnson,  107  U.  8.  351; 
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the  specification  shall  state  the  exception  to  the  report  and  the 
action  of  the  court  upon  it."  ^ 

§821.  Allowance  of  appeals  —  Citation. —  A  rule  of  the 
supreme  court  provides  that:  1.  ''^An  appeal  or  writ  of  error 
from  a  circuit  court  or  a  district  court  direct  to  this  court,  in 
the  cases  provided  for  in  sections  5  and  6  of  the  act  entitled 
'An  act  to  establish  circuit  courts  of  appeals,  and  to  define  and 
iregulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,'  approved  March  3, 1891, 
may  be  allowed,  in  term  time  di-  in  vacation,  by  any  justice  of 
this  court,  or  by  any  circuit  judge  within  his  circuit,  or  by  any 
district  judge  within  his  district,  and  the  proper  security  be 
taken  and  the  citation  signed  by  him,  and  he  may  also  grant  a 
-supersedeas  and  stay  of  execution  or  of  proceedings  pending 
:such  writ  of  error  or  appeal."  ^  "A  party  wishing  an  appeal 
should  make  an  application  for  its  allowance  in  open  court,  or 
to  the  judge  at  his  chambers,  and  should  name  his  securities. 
And  the  bond  should  be  prepared  for  the  approval  of  the  judge, 
and  the  citation  for  his  signature,  unless  the  appeal  is  prayed 
in  open  court  and  entered  upon  the  record." '  The  prayer  for 
.an  appeal,  and  the  order  allowing  it,  constitute  a  valid  appeal, 
.and  the  bond  is  not  essential  to  it.  The  bond  may  be  given  in 
the  appellate  court;  cases  have  been  carried  to  the  supreme 
•coiirt  where  no  bond  was  approved  in  the  court  below,  and  the 
supreme  court  has  permitted  the  appellant  to  give  bond  in  that 
■court.  If,  through  mistake  or  accident,  no  bond  or  a  defective 
bond  has  been  filed  in  the  court  below,  the  supreme  court  will 
not  dismiss  the  appeal,  but  will  permit  the  appellant  to  give 
■tbe  bond  in  that  court.  In  all  cases  where  the  government  is 
appellant,  no  bond  is  required;  and  it  is  not  an  indispensable 
part  of  an  appeal  that  a  bond  should  be  filed.*  No  formal 
•order  of  allowance  of  an  appeal  is  necessary;  but  the  judge,  by 
taking  security  and  signing  citation,  allows  the  appeal ;  *  and 

lU.  S.  Supreme   Court  Rule  21,  306,311;  Seymour  v.  Freer,  5  Wall, 

-sec.  2;  Farrar  v.  Churchill,  135  U.  S.  822;   Ex  parte  Milwaukee  R  Co.,  5 

^09,  610,  613,  614.  Wall.  188;  Brown  v.  MoConnell,  124 

2U.   S.  Supreme   Court  Rule  36;  U.  S.  489. 

Mussina  v.  Cavazos,  20  How.  289.  ^  Brandies  v.  Cochrane,  105  U.  S. 

3  Mussina  v.  Cavazos,  20  How.  289.  263. 

*  Edmonson  v.  Bloomshire,  7  Wall. 
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even  the  signing  of  the  citation  returnable  to  the  proper  term 
of  the  appellate  court,  without  taking  security,  is  an  allowance 
of  an  appeal  which  enables  the  appellate  court  to  take  jurisdic- 
tion and  give  the  appellant  an  opportunity  to  execute  bond 
with  security.^  All  that  need,  be  done  to  obtain  an  appeal  is 
for  the  appellant  to  cite  his  adversary  in  the  proper  way  to  ap- 
pear before  the  appellate  court,  and  for  him  to  docket  the  case 
then  at  the  proper  time.  If  an  appeal  is  taken  by  the  action 
of  the  court  in  session  before  the  end  of  the  term  at  which  the 
decree  is  rendered  no  formal  citation  is  necessary,  because,  both 
parties  being  constructively  in  court  during  the  entire  term, 
they  are  charged  by  law  with  notice  of  all  that  is  done  in  the 
case  affecting  their  interests.  But  if  the  necessary  security  is 
not  taken  until  after  the  term,  a  citation  is  required  to  bring 
the  appellee  before  the  appellate  court,  although,  if  the  case  is 
docketed  there  in  time,  it  will  not  be  dismissed  at  the  return 
term  until  an  opportunity  has  been  afforded  the  appellant  to 
give  the  requisite  notice.  The  appeal  taken  in  open  court,  if 
docketed  in  the  appellate  court  in  time,  gives  that  court  juris- 
diction of  the  subject-matter  and  vests  it  with  power  to  make 
all  orders  consistent  with  proper  practice  which  are  needed  in 
furtherance  of  justice.^  Except  in  cases  of  appeals  allowed  in 
open  court  during  the  term  at  which  the  decree  appealed  from 
^as  rendered,  a  citation,  returnable  at  the  same  term  with  the 
appeal  or  writ  of  error,  is  necessary  to  perfect  the  jurisdiction 
of  the  appellate  court  of  the  appeal  or  writ  of  errer,  unless  it 
has  been  in  some  proper  form  waived.'  If  an  appeal  is  allowed 
in  open  court  at  the  term  during  which  the  decree  was  ren- 
dered, but  the  appeal  bond  is  not  accepted  until  after  the  term, 
a  citation  will  be  necessary  to  bring  in  the  parties.*  But  if  an 
appeal  allowed  in  such  way  be  docketed  in  the  appellate  court 
at  the  return  term,  the  jurisdiction  of  the  appellate  court  be- 
comes perfect,  and  what  remains  to  be  done  to  get  in  the  par- 
ties is  matter  of  procedure  only,  and  not  jurisdictional,  so  far 

1  Brown  v.  MoConnell,  134  U.  S.  489.  United  States  v.  Curry,  6  How.  Ill ; 

2Brownv.MoConnell,134U.  S.  489,  Castro  v.  United  States,  3  Wall.  46, 

491.  50;  Alviso  v.  United  States,  5  Wall. 

3  Hewitt  V.  Filbert,  116  U.  S.  143;  834. 

The  San  Pedro,  3  Wheat.  133,  143;  *Sage  v.  Railroad  Co.,  96  U.  S.  713, 

Yeaton  v.  Lenox,  7  Pet.  330;  Villa-  715. 
bolas  V.  United  States,  6  How.  90; 


§  821.J  APPEALS    IN   EQUITY.  853 

\ 

as  the  bringing  of  the  appeal  is  concerned.  The  judicial  allow- 
ance of  an  appeal  in  open  court,  at  the  term  in  which  the  de- 
cree has  been  rendered,  is  sufficient  notice  of  the  taking  of  an 
appeal.  Security  is  only  for  the  due  prosecution  of  the  appeal. 
The  citation,  if  security  is  taken  out  of  court  or  after  the  term, 
is  only  necessary  to  show  that  the  appeal  which  was  allowed 
in  term  has  not  been  abandoned  by  the  failure  to  furnish  the 
security  before  adjournment.  It  is  not  jurisdictional.  Its  only 
purpose  is  notice.  If  by  accident  it  has  been  omitted,  a  motion 
to  dismiss  an  appeal,  allowed  in  open  court  and  at  the  proper 
term,  will  never  be  granted  ugtil  an  opportunity  to  give  the 
requisite  notice  has  been  furnished,  and  this  whether  the 
motion  was  made  after  the  expiration  of  the  two  years  from 
the  rendition  of  the  decree,  or  before.  The  reason  of  this  is, 
that  the  allowance  by  the  court  in  session  before  the  end  of 
the  term  at  which  the  decree  was  rendered,  and  when  both 
parties  are  either  actually  or  constructively  present,  is  in  the 
nature  of  an  adjudication  of  appeal,  which,  if  docketed  in  the 
appellate  court  in  time,  gives  that  court  jurisdiction  of  the  sub- 
ject-matter of  the  appeal,  with  power  to  make  all  such  orders, 
consistent  with  the  practice  of  courts  of  equity,  as  may  be  ap- 
propriate and  necessary  for  the  furtherance  of  justice.  In  legal 
effect,  the  judicial  allowance  of  an  appeal  in  this  way  transfers 
the  cause  to  the  appellate  court,  if  the  appellant  dockets  the 
appeal  in  the  appellate  court  at  the  proper  time.  If  not  dock- 
eted, the  appeal  which  has  been  allowed  becomes  inoperative 
for  want  of  prosecution.  But  a  citation  is  one  of  the  necessary 
elements  of  an  appeal  taken  after  the  term,  and  if  it  is  not 
issued  and  served  before  the  end  of  the  term  to  which  it  must 
be  made  returnable,  the  appeal  becomes  inoperative.  The  al- 
lowance of  the  appeal,  together  with  a  copy  of  the  record  and 
the  citation,  where  a  citation  is  required,  must  be  returned  to 
the  next  term  of  the  appellate  court  after  the  appeal  is  allowed ; 
otherwise  the  appeal  will  become  void,  and  the  party  desiring 
to  invoke  the  appellate  jurisdiction  will  be  obliged  to  resort  to 
a  new  appeal.' 

1  Dodge  V.  Knowles,  114  TJ.  S.  430,  144, 145;  Castro  v.  United  States,  3 
438;  Grigsby  v.  Puroell,  99  U.  S.  505,  Wall.  46,  50;  Credit  Co.  v.  Arkansas 
508;  Hewitt  v.  Filbert,  116  U.  S.  142,    C.  R.  Co.,  138  U.  S.  358. 
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§  822.  Same  —  Same  —  Summary  of  the  procedure  by 
Chief  Justice  Fuller. —  "  It  must  be  regarded  as  settled  thatr 
(1)  "When  an  appeal  is  allowed  in  open  court,  and  perfected 
during  the  term  at  which  the  decree  or  judgment  appealed 
from  was  rendered,  no  citation  is  necessary;  (2)  where  the  ap- 
peal is  allowed  at  the  term  of  the  decree  or  judgment,  but  nob 
perfected  until  after  the  term,  a  citation  is  necessary  to  bring 
in  the  parties;  but  if  the  appeal  be  docketed  here  at  our  next 
ensuing  term,  or  the  record  reaches  the  clerk's  hands  season- 
ably for  that  term,  and  legal  excuse  exists  for  lack  of  docket- 
ing, a  citation  may  be  issued  by  leave  of  this  court,  although 
the  time  for  taking  the  appeal  has  elapsed ;  (3)  where  the  ap- 
peal is  allowed  at  a  term  subsequent  to  that  of  the  decree  or 
judgment,  a  citation  is  necessary,  but  may  be  issued  properly 
returnable,  even  after  the  expiration  of  the  time  for  taking  the 
appeal,  if  the  allowance  of  the  appeal  were  before;  (4)  but  a 
citation  is  one  of  the  necessary  elements  of  an  appeal  taken 
after  the  term,  and  if  it  is  not  issued  and  served  before  the 
end  of  the  next  ensuing  term  of  this  court,  and  not  waived, 
the  appeal  becomes  inoperative,"  ^ 

§823.  Same  — Same  —  Service  of  citation. — The  citation 
may  be  served  upon  the  attorney  of  the  appellee.  Regarding 
such  service  Chief  Justice  Taney  said :  "  So,  too,  as  to  the  serv- 
ice of  the  citation  on  the  attorney.  It  is  undoubtedly  good, 
and  according  to  the  established  practice  in  courts  of  chancery. 
No  attorney  or  solicitor  can  withdraw  his  name,  after  he  has 
once  entered  it  upon  the  record,  without  the  leave  of  the  court. 
And  while  his  name  continues  there,  the  adverse  party  has  the 
right  to  treat  him  as  the  authorized  attorney  or  solicitor,  and 
the  service  of  notice  upon  him  is  as  valid  as  if  served  on  the 
party  himself.  And  we  presume  that  no  court  could  permit 
any  attorney  who  had  appeared  at  the  trial,  with  the  sanction 
of  the  party,  express  or  implied,  to  withdraw  his  name  after  the 
case  was  fully  decided.  For,  if  that  could  be  done,  it  would 
be  impossible  to  serve  the  citation  when  the  party  resided  in 
a  distant  country,  or  his  place  of  residence  was  unknown,  and 

1  Jacobs  V.  George,  150  IT.  S.  415,  130  U.  S.  104;  Evans  v.  State  Bank, 
416,  417,  citing  Hewitt  v.  Filbert,  134  U.  S.  330 ;  Green  v.  Elbert,  137 
116  U.  S.  142;  Richardson  v.  Green,    U.  S.  615. 
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would  in  every  case  occasion  unnecessary  expense  and  diffi- 
culty, unless  he  lived  at  the  place  where  the  court  was  held. 
And,  so  far  from  permitting  an  attorney  to  embarrass  and  im- 
pede the  administration  of  justice,  by  withdrawing  his  name 
after  trial  and  final  decree,  we  think  the  court  should  regard 
any  attempt  to  do  so  as  open  to  just  rebuke."  ^ 

§824.  Supersedeas  bond. —  A  rule  of  the  supreme  court  di- 
rects that:  ^^  Supersedeas  bonds  in  the  circuit  courts  must  be 
taken,  with  good  and  sufficient  security,  that  the  plaintiff  in 
error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect, 
and  answer  all  damages  and  cosflfe  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal ;  but  in  all 
suits  where  the  property  in  controversy  necessarily  follows  the 
event  of  the  suit,  as  in  real  actions,  replevin,  and  suits  on  mort- 
gages, or  when  the  property  is  in  the  custody  of  the  marshal 
under  admiralty  process,  as  in  case  of  capture  or  seizure,  or 
where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is 
in  the  custody  or  control  of  the  court, —  indemnity  in  all  such 
cases  is  only  required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and 
the  costs  of  the  suit,  and  just  damages  for  delay,  and  costs  and 
interest  on  the  appeal."^  The  same  rule  obtains  in  the, circuit 
courts  of  appeals.'  The  law  requires  the  justice  or  judge  sign- 
ing the  citation  to  take  the  security;  this  power  cannot  be 
delegated  to  the  clerk  or  a  commissioner  of  the  court ;  the  judge 
must  approve  the  bond.* 

§  826.  Cost  bond  in  appeals  from  interlocutory  decrees. — 

A  rule  of  the  circuit  courts  of  appeals  provides  that :  "  On  all 
appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  circuit  or  district  court,  the  ap- 
pellant shall,  at  the  time  of  the  allowance  of  said  appeal,  file 
with  the  clerk  of  such  circuit  or  district  court  a  bond  to  the 

1  United  States  v.  Curry,  6  How.  '  Circuit  Court  of  Appeals  Rule  13. 

106.  4  O'Reilly  v.   Edrington,  96  U.  S. 

2U.  S.  Supreme   Court  Rule  39;  734;  Haskin  v.  St.  Louis  &  S.  E.  Ry. 

U.  S.  R.  S.,  sees.  1000, 1003.  Co.,  109  U.  S.  106, 107.  ' 
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opposite  party  in  such  sum  as  such  court  shall  direct,  to  answer 
all  costs  if  he  shall  fail  to  sustain  his  appeal."  ^ 

§826.  All  appeals  returnable  in  thirty  days. — "All  ap- 
peals, writs  of  error,  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  shall  fall  in  vacation  or  in  term,  and 
be  served  before  the  return  day."^ 

§  837.  Docfeeting  case  and  filing  record. —  A  supreme  court 
rule  provides  that:  "  1.  It  shall  be  the  duty  of  the  plaintifF  in 
error  or  appellant  to  docket  the  case  and  file  the  record  thereof 
with  the  clerk '  of  this  court  by  or  before  the  return  day, 
whether  in  vacation  or  in  term  time.  But  for  good  cause  shown, 
the  judge  or  justice  who  signed  the  citation,  or  any  justice  of 
this  court,  may  enlarge  the  time,  by  or  before  its  expiration, 
the  order  of  enlargement  to  be  filed  with  the  clerk  of  this 
court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com- 
ply with  this  rule,  the  defendant  in  error  or  appellee  may  have 
the  cause  docketed  and  dismissed  upon  producing  a  certificate, 
whether  in  term  time  or  vacation,  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  case 
and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  and  allowed.  And  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  docket  the  case  and  file  the 
record  after  the  same  shaU  have  been  docketed  and  dismissed 
under  this  rule,  unless  by  order  of  the  court. 

"  2.  But  the  defendant  in  error  or  appellee  may,  at  his  op- 
tion, docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  this  court;  and,  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk,  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time  above  limited  and 
prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argnment." ' 
The  same  provisions  are  contained  in  a  rule  of  the  circuit  courts 
of  appeals.*  Under  the  ninth  rule  it  is  the  duty  of  an  appel- 
lant to  docket  the  case  and  file  the  record  with  the  clerk  of 

1  Circuit  Court  of  Appeals  Rule  13.       «  U.  S.  Supreme  Court  Rule  9,  sees. 

2  U.  S.  Supreme  Court  Rule  8,  sec.    1,  3. 

5;  Circuit  Court  of  Appeals  Rule  14,       *  Circuit  Court  of  Appeals  Rule  16, 
sec.  5.  sees.  1,  3. 
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the  appellate  court  within  the  first  six  days  of  the  term  where 
the  decree  was  rendered  thirty  days  before  the  commencement 
of  the  term,  and,  if  this  is  not  done,  the  appellee  may  have  the 
case  docketed  and  dismissed  as  therein  provided ;  though  even 
then  the  court  may  by  order  permit  the  appellant  to  docket 
the  case  and  file  the  record  after  dismissal.  And  it  has  always 
been  held  that,  if  the  case  is  not  so  docketed  and  dismissed  by 
the  appellee,  the  appellant  is  in  time  if  the  record  be  filed  dur- 
ing the  return  term.'  When  the  record  is  not  filed  at  the  term 
succeeding  the  allowance  of  the  appeal,  the  appeal  ceases  to 
have  any  operation  or  effect,  an^  the  case  stands  as  if  it  had 
never  been  allowed.^ 

§  828.  Parties  to  appeals  —  Joint  decree  —  Summons  and 
severance. —  It  is  the  established  doctrine  of  the  supreme  court 
of  the  United  States  that  in  cases  at  law,  when  the  judgment  is 
joint,  all  the  parties  against  whom  it  is  rendered  must  join  in 
the  writ  of  error ;  and  in  equity  cases,  all  the  parties  against 
whom  a  joint  decree  is  rendered  must  join  in  the  appeal ;  or 
the  writ  of  error,  or  appeal,  as  the  case  may  be,  will  be  dis- 
missed.    There  are  two  reasons  for  this  rule,  viz. :  (1)  That  the 
successful  party  may  be  at  liberty  to  proceed  to  the  enforce- 
ment of  his  judgment  or  decree  against  the  parties  who  do  not 
desire  to  have  it  reviewed ;  and  (2)  that  the  appellate  tribunal 
shall  not  be  required  to  decide  a  second  or  third  time  the  same 
question  upon  the  same  record.'    When  some  of  the  parties 
against  whom  a  joint  judgment  or  decree  is  rendered  refuse  to 
join  in  the  writ  of  error  or  appeal,  the  regular  proceeding 
is,  for  those  parties  who  desire  to  prosecute  the  writ  of  error 
or  appeal,  to  obtain  from  the  trial  court  a  writ  of  summons  and 
severance  against  those  who  refuse  to  join,  and  upon  its  return 
obtain  an  order  of  the  court  allowing  them  an  appeal  without 

1  Evans  v.  State  Bank,  134  U.  S.  380,  son  v.  Insurance  Co.,  12  Pet.  40 ;  Dodd 
331.  V.  Baniel,  16  Pet.  531 ;  Mussina  v.  Ca- 

2  Small  V.  Northern  Pacific  E.  Co.,  vazos,  30  How.  380,  288,  289,  290;  Mas- 
134  U.  S.  514;  Hill  v.  Railroad  Co.,  terson  v.  Herndon,  10  Wall.  416; 
129  U.  S.  170;  Norton  v.  Brownsville,  Hardee  v.  Wilson,  146  U.  S.  179,  181; 
129  U.  S.  505,  506;  Hayalle  v.  Texas  Inglehart  v.  Stansbury,  151  U.  S.  68; 
&  Pacific  R.  Co.,  124  U.  S.  519.  Beardsley  v.  Ark.  &  Louisiana  Ry. 

3  Williams  v.  Bank  of  the  United  Co.,  158  U.  S.  123, 127;  Louisville  Ry. 
States,  11  Wheat.  414, 415;  Owings  v.  Co.  v.  Pope,  74  Fed.  R.  1,  5;  Estes  v. 
Kinoannon,  7  Pet.  399;  Heirs  of  Wil-  Trabue,  128  U.  S.  335. 
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the  concurrence  of  those  who  are  opposed  to  it.^  Mr.  Justice 
Story  states  the  rule  on  the  subject  as  follows :  "  The  proper 
rule  in  cases  of  this  sort,  when  there  are  various  defendants, 
seems  to  be  that  all  the  defendants  affected  by  a  joint  decree 
(although  it  may  be  otherwise  where  defendants  have  separate 
and  distinct  interests,  and  the  decree  is  several  and  does  not 
jointly  affect  all)  should  join  in  the  appeal ;  and  if  any  of  them 
recuse  or  decline  upon  notice  and  process  (in  the  nature  of  sum- 
mons and  severance  in  a  writ  of  error)  to  be  Issued  in  the  court 
below,  to  become  parties  to  the  appeal,  then  that  the  other  de- 
fendants should  be  at  liberty  to  prosecute  the  appeal  for  them- 
selves and  upon  their  own  account;  and  the  appeal  as  to  the 
others  be  pronounced  to  be  deserted,  and  the  decree  of  the 
court  below  as  to  them  be  proceeded  in  and  executed."  ^  In 
one  of  the  cases  decided  by  the  supreme  court,  Mr.  Justice 
Miller  held  that  a  writ  of  summons  and  severance  is  the  proper 
procedure,  and  added :  "  The  remedy  is  one  which  has  fallen 
into  disuse  in  modern  practice,  and  is  unfamiliar  to  the  pro- 
fession; but  it  was,  as  we  find  from  an  examination  of  the 
books,  allowed  generally,  when  more  than  one  person  was  in- 
terested jointly  in  a  cause  of  action  or  other  proceeding,  and 
one  of  them  refused  to  participate  in  the  legal  assertion  of  the 
joint  rights  involved  in  the  matter.  In  such  case  the  other 
party  issued  a  writ  of  summons,  by  which  the  one  who  refused 
to  proceed  was  brought  before  the  court,  and  if  he  still  refused, 
an  order  or  judgment  of  severance  was  made  by  the  court, 
whereby  the  party  who  wished  to  do  so  could  sue  alone.  One 
of  the  effects  of  this  judgment  of  severance  was  to  bar  the 
party  who  refused  to  proceed,  from  prosecuting  the  same  right 
in  another  action,  as  the  defendant  could  not  be  harassed  by 
two  separate  actions  on  a  joint  obligation,  or  on  account  of  the 
same  cause  of  action,  it  being  joint  in  its  nature.  This  remedy 
was  applied  to  cases  of  writs  of  error  when  one  of  the  plaint- 
iffs refused  to  join  in  assigning  errors,  and  in  principle  it  is  no 
doubt  as  applicable  to  cases  where  there  is  a  refusal  to  join  in 
obtaining  a  writ  of  error  or  in  an  appeal.    .    .    .    We  do  not 

1  Mussina  v.  Cavazos,  30  How.  280,    Inglehart  v.  Stansbury,  151  TT.  S.  68; 


289;  Todd  v.  DanieU,  16  Pet.  521 
Masterson  v.  Herndon,  10  Wall.  416 
Hardee  v.  Wilson,  146  U.  S.  179,181 


Beardsley  v.  Ark.  &  Louisiana  Ey. 
Co.,  158  U.  S.  133,  129. 
2  Todd  V.  Daniel,  16  Pet.  521,  523. 
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attach  importance  to  the  technical  mode  of  proceeding  called 
summons  and  severance.   We  should  have  held  this  appeal  good 
if  it  had  appeared  in  any  way  by  the  record  that  Maverick  had 
been  notified  in  writing  to  appear,  and  that  he  had  failed  to 
appear,  or,  if  appearing,  had  refused  to  join.     But  the  mere 
allegation  of  his  refusal,  in  the  petition  of  appellant,  does  not 
prove  this.    We  think  there  should  be  a  written  notice  and  due ' 
service,  or  the  record  should  show  his  appearance  and  refusal, 
and  that  the  court  on  that  ground  granted  an  appeal  to  the 
party  who  prayed  for  it,  as  to  his  own  interest.     Such  a  pro- 
ceeding would  remove  the  objection  made  to  permitting  one 
to  appeal  without  joining  the  other;  that  is,  it  would  enable  the 
court  below  to  execute  its  decree  so  far  as  it  could  be  executed 
on  the  party  who  refused  to  join,  and  it  would  estop  that  party 
from  bringing  another  appeal  for  the  same  matter.   The  latter 
point  is  one  to  which  this  court  has  always  attached  much  im- 
portance, and  it  has  strictly  adhered  to  the  rule  under  which 
this  case  must  be  dismissed,  and  also  to  the  general  proposition 
that  no  decree  can  be  appealed  from  which  is  not  final  in  the 
sense  of  disposing  of  the  Avhole  matter  in  controversy,  so  far 
as  it  has  been  possible  to  adhere  to  it  without  hazarding  the 
substantial  rights  of  parties  interested." '    The  above  language 
of  Justice  Miller  has  been  quoted  with  approval  in  a  subsequent 
decision  of  the  supreme  court.^    A  valid  excuse  for  not  joining 
all  the  defendants  in  an  appeal  from  a  joint  decree  can  be 
shown  only  by  a  summons  and  severance,  or  by  some  equiva- 
lent proceeding,  such  as  a  request  to  the  other  defendants  and 
their  refusal  to  join  in  the  appeal,  or  at  least  a  notice  to  them 
to  appear  and  their  failure  to  do  so ;  and  this  must  be  evident 
upon  the  record  of  the  court  appealed  from,  in  order  to  enable 
the  party  prevailing  in  that  court  to. enforce  his  decree  against 
those  who  do  not  wish  to  have  it  reviewed,  and  to  prevent  him 
and  the  appellate  court  from  being  vexed  by  successive  appeals 
in  the  same  matter.' 

§  829.  Same  —  Several  decree. —  When  a  decree  against 
several  defendants  is  several  in  law  and  substance,  though 

iMasterson  v.  Henderson,  10  Wall.  singlehart  v.  Stansbury,  151  XJ.  S. 

416.  68,  73;  Beardsley  v.  Ark.  &  Louisiana 

2  Hardee  v.  Wilson,  146  U.  S.  179,  Ey.  Co.,  158  U.  S.  123,  127. 
181, 183. 
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joint  in  form,  and  the  interest  represented  by  each  defendant 
is  separate  and  distinct  from  that  of  the  other  or  others,  either 
party  may  appeal  separately  to  protect  his  own  interest,  and 
no  severance  is  required.' 

§  830.  Same  —  Death  of  party  after  decree  and  before  ap- 
peal.—  A  federal  statute  provides:  "That  whenever  either 
party  to  a  final  judgment  or  decree  which  has  been  or  shall  be 
rendered  in  any  circuit  court  has  died  or  shall  die  before  the 
time  allowed  for  taking  an  appeal  or  bringing  a  writ  of  error 
has  expired,  it  shall  not  be  necessary-to  revive  the  suit  by  any 
formal  proceedings  aforesaid.  The  representative  of  such  de- 
ceased party  may  file  in  the  ofRce  of  the  clerk  of  such  circuit 
court  a  duly  certified  copy  of  his  appointment,  and  thereupon 
may  enter  an  appeal  or  bring  writ  of  error  as  the  party  he 
represents  might  have  done.  If  the  party  in  whose  favor  such 
judgment  or  decree  is  rendered  has  died  before  appeal  taken 
or  writ  of  error  brought,  notice  to  his  representatives  shall  be 
given  from  the  supreme  court,  as  provided  in  case  of  the  death 
of  a  party  after  appeal  taken  or  writ  of  error  brought." ' 

§831.  Same  —  Death  of  party  after  appeal. —  A  rule  of 
the  supreme  court  provides  that : 

"  1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in  the 
personalty  or  realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties,  and  thereupon  the  case  shall  be  heard  and  determined 
as  in  other  cases ;  and  if  such  representatives  shall  not  volun- 
tarily become  parties,  then  the  other  party  may  suggest  the 
death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order 
that  unless  such  representatives  shall  become  parties  within 
the  first  ten  days  of  the  ensuing  term,  the  party  moving  for 
such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the 
writ  of  error  or  appeal  dismissed ;  and  if  the  party  so  moving 

iGilflUan  v.  MoKee,  159  TJ.  S.  303,    v.  Mason,  13  Wall  359;  Brewster  v. 
312;  City  Bank  v.  Hunter,  139  U.  S.    Wakefield,  23  How.  118. 
557, 578;  Hanrick  v.  Patrick,  119  U.  S.        2 18  U.  S.  Stat,  at  L.,  ch.  137,  sec.  9, 
156;  Todd  v.  Daniel,  16  Pet.  531;  Cox    p.  473;  1  Supp.  U.  S.  R.  S.,  oh.  137, 
v.  United  States,  6  Pet.  173;  Germain    sec.  9,  p.  177.    See  also  17.  S.  Supreme 

Court  Rule  15,  sec.  3. 
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shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  rec- 
ord, and  on  hearing  have  the  judgment  or  decree  reversed,  if 
it  be  erroneous :  Provided,  however,  that  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  of  general  circula- 
tion within  the  state,  territory  or  district  from  which  the  case 
is  brought,  for  three  successive  weeks,  at  least  sixty  days  be- 
fore the  beginning  of  the  term  of  the  supreme  court  then  next 
ensuing. 

"  2.  Where  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  by  the  tenth  day  of 
the  second  term  next  succeeding  the  suggestion,  and  no  meas- 
ures are  taken  by  the  opposite  party  within  that  time  to  com- 
pel their  appearance,  the  case  shall  abate. 

"  3.  "When  either  party  to  a  suit  in  a  circuit  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal 
to  the  supreme  court  of  the  United  States  from  any  final  judg- 
ment or  decree  rendered  in  the  circuit  court,  and  at  the  time 
of  suing  out  such  writ  of  error  or  appeal  the  other  party  to  the 
suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judg- 
ment or  decree,  so  that  the  suit  cannot  be  revived  in  that  court, 
but  shall  have  a  proper  representative  in  some  state  or  terri- 
tory of  the  United  States,  the  party  desiring  such  writ  of  error 
or  appeal  may  procure  the  same,  and  may  have  proceedings  on 
such  judgment  or  decree  superseded  or  stayed  in  the  same 
manner  as  is  now  allowed  by  law  in  other  cases,  and  shall  there- 
upon proceed  with  such  Avrit  of  error  or  appeal  as  in  other 
cases.  And  within  thirty  days  after  the  commencement  of  the 
term  to  which  such  writ  of  error  or  appeal  is  returnable,  the 
plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the 
court,  supported  by  aifidavit,  that  the  said  party  was  dead 
when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and 
had  no  representative  within  the  jurisdiction  of  the  court 
which  rendered  said  judgment  or  decree,  so  that  the  suit  could 
not  be  revived  in  that  court,  and  that  said  party  had  a  proper 
representative  in  some  state  or  territory  of  the  United  States, 
and  stating  therein  the  name  and  character  of  such  representa- 
tive, and  the  state  or  territory  in  which  such  representative  re- 
sides; and,  upon  such  suggestion,  he  may,  on  motion,  obtain  an 
order  that,  unless  such  representative  shall  make  himself  a 
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party  within  the  first  tea  days  of  the  ensuing  term  of  the  court, 
the  plaintiff  in  error  or  appellant  shall  be  entitled  to  open  the 
record,  and,  on  hearing,  have  the  judgment  or  decree  reversed, 
if  the  same  be  erroneous:  Provided,  however,  that  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served 
upon  such  representative,  either  personally  or  by  being  left  at 
his  residence,  at  least  sixty  days  before  the  beginning  of  the 
term  of  the  supreme  court  then  next  ensuing:  And  provided, 
also,  that  in  every  such  case  if  the  representative  of  the  de- 
ceased party  does  not  appear  by  the  tenth  day  of  the  term  next 
succeeding  said  suggestion,  and  the  measures  above  provided 
to  compel  the  appearance  of  such  representative  have  not  been 
taken  within  the  time  as  above  required,  by  the  opposite  party, 
the  case  shall  abate :  And  provided,  also,  that  the  said  repre- 
sentative may  at  any  time  before  or  after  said  suggestion  come 
in  and  be  made  a  party  to  the  suit.  And  thereupon  the  case 
shall  proceed,  and  be  heard  and  determined  as  in  other  cases.'" 
The  same  rule  has  been  promulgated  for  the  circuit  courts  of 
appeals.'' 

§832.  Transcript  of  the  record  on  appeal. —  A  federal 
statute  provides  that:  "  Upon  the  appeal  of  any  cause  in  equity, 
ck  of  admiralty  and  maritime  jurisdiction,  or  of  prize  or  no 
prize,  a  transcript  of  the  record,  as  directed  by  law  to  be  made, 
and  copies  of  the  proofs,  and  of  such  entries  and  papers  on  file 
as  may  be  necessary  on  the  hearing  of  the  appeal,  shall  be 
transmitted  to  the  supreme  court:  Provided,  that  either  the 
court  below  or  the  supreme  court  may  order  any  original  doc- 
ument or  other  evidence  to  be  sent  up,  in  addition  to  the  copy 
of  the  record,  or  in  lieu  of  a  copy  of  a  part  thereof.  And  on 
such  appeals  no  new  evidence  shall  be  received  in  the  supreme 
court  except  in  admiralty  and  prize  causes." '  A  rule  of  the  su- 
preme court  directs  that :  "  In  all  cases  brought  to  this  court 
by  writ  of  error  or  appeal,  to  review  any  judgment  or  decree, 
the  clerk  of  the  court  by  which  any  judgment  or  decree  was 
rendered  shall  annex  to  and  transmit  with  the  record  a  copy 
of  the  opinion  or  opinions  filed  in  the  case.  No  case  will  be 
heard  until  a  complete  record,  containing  in  itself,  and  not  by 

1 U.  S.  Supreme  Court  Rule  15.  s  xj.  S.  R.  S.,  see.  698. 

2  Circuit  Courts  of  Appeals  Rule  19. 
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reference,  all  the  papers,  exhibits,  depositions,  and  other  pro- 
ceedings which  are  necessary  to  the  hearing  in  this  court  shall 
be  filed.  Whenever  it  shall  be  necessary  or  proper,  in  the 
opinion  of  the  presiding  judge  in  any  circiiit  court,  or  district 
oourt  exercising  circuit  court  jurisdiction,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error 
or  appeal,  such  presiding  judge  may  make  such  rule  or  order 
for  the  safe-keeping,  transporting  and  returning  of  such  orig- 
inal papers  as  to  him  may  seein  proper,  and  this  court  will  re- 
ceive and  consider  such  original  papers  in  connection  with  the 
transcript  of  the  proceedings."  ^  The  same  provision  is  con- 
tained in  the  rules  of  the  circuit  courts  of  appeals.^ 

§  833.  Same  —  Translations. —  A  rule  of  the  supreme  court 
and  also  a  rule  of  the  circuit  courts  of  appeals  direct  that : 
^'  "Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeals  shall  contain  any  document,  paper,  testi- 
mony or  other  proceedings  in  a  foreign  language,  and  the  rec- 
ord does  not  also  contain  a  translation  of  such  document,  paper, 
testimony  or  other  proceeding,  made  under  the  authority  of 
the  inferior  court  or  admitted  to  be  correct,  the  record  shall 
not  be  printed ;  but  the  case  shall  be  reported  to  this  court  by 
the  clerk,  and  the  court  will  thereupon  remand  it  to  the  inferior 
court,  in  order  that  a  translation  may  be  there  supplied  and 
inserted  in  the  record." ' 

§  834.  Certiorari  for  diminution  of  the  record. —  A  rule  of 
the  supreme  court  and  also  a  rule  of  the  circuit  courts  of  ap- 
peals direct  that :  "  No  certiorari  for  diminution  of  the  record 
will  be  hereafter  awarded  in  any  case,  unless  a  motion  therefor 
shall  be  made  in  writing,  and  the  facts  on  which  the  same  is 
founded  shall,  if  not  admitted  by  the  other  party,  be  verified 
by  affidavit.  And  all  motions  for  certiora/ri  must  be  made 
at  the  first  term  of  the  entry  of  the  case ;  otherwise,  the  same 
will  not  be  granted,  unless  upon  special  cause  shown  to  the 
court,  accounting  satisfactorily  for  the  delay."  * 

1 TT.  S.  Supreme  Court  Rule  8,  sees.  '  U.  S.  Supreme  Court  Rule  11 ;  Cir- 

3,  34  cuit  Courts  of  Appeals  Rule  15. 

2  Circuit  Court  of  Appeals  Rule  14,  *  U.  S.  Supreme  Court  Rule  14;  Cir- 

secs.  3,  3,  4.  cuit  Courts  of  Appeals  Rule  18. 
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§  835.  Printing  the  record. —  A  rule  of  the  supreme  court 
directs  that: 

"  1.  In  all  cases  the  plaintiff  in  error,  or  appellant,  on  dock- 
eting a  case  and  filing  the  record,  shall  enter  into  an  undertak- 
ing to  the  clerk,  with  surety  to  his  satisfaction,  for  the  pay- 
ment of  his  fees,  or  othervyise  satisfy  him  in  that  behalf. 

"  2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  the  party 
docketing  the  case  of  the  amount  of  the  estimate.  If  he  shall 
not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify  the 
adverse  party,  and  he  may  pay  it.  If  neither  party  shall  pay 
it,  and  for  want  of  such  payment  the  record  shall  not  have 
been  printed  when  a  case  is  reached  in  regular  call  of  the 
docket,  after  March  1,  1884,  the  case  shall  be  dismissed. 

"  3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed, 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel. 

"  4.  In  cases  of  appellate  jurisdiction  the  original  transcript 
on  file  shall  be  taken  by  the  clerk  to  the  printer.  But  the 
clerk  shall  cause  copies  to  be  made  for  the  printer  of  such  orig- 
inal papers,  sent  up  under  rule  8,  section  4,  as  are  necessary  to 
be  printed;  and  of  the  whole  record  in  cases  of  original  juris- 
diction. 

"  5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  justices  and  the  reporter,  from  time  to 
time,  as  required,  and  a  copy  to  the  counsel  for  the  respective 
parties. 

"  6.  If  the  actual  cost  of  printing  the  record,  together  with 
the  fee  of  the  clerk,  shall  be  less  than  the  amount  estimated 
and  paid,  the  amount  of  the  difference  shall  be  refunded  by 
the  clerk  to  the  party  paying  it.  If  the  actual  cost  and  clerk's 
fee  shall  exceed  the  estimate,  the  amount  of  the  excess  shall 
be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

"  Y.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  of  the  cost  of  printing  the  record  and  of  the  clerk's 
fee  shall  be  taxed  against  the  party  against  whom  costs  are 
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given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 
other  proper  process. 

"  8.  Upon  the  clerk's  producing  satisfactory  evidence,  by 
affidavit  or  the  acknowledgment  of  the  parties  or  their  sureties, 
of  having  served  a  copy  of  the  bill  of  fees  due  by  them,  re- 
spectively, in  this  court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties,  respect- 
ively, to  compel  payment  of  such  fees. 

"  9.  The  plaintiff  in  error  or  appellant  may,  within  ninety 
days  after  filing  the  record  in  this  court,  file  with  the  clerk  a 
statement  of  the  errors  on  which  h#intends  to  rely,  and  of  the 
parts  of  the  record  which  he  thinks  necessary  for  the  consid- 
eration thereof,  and  forthwith  serve  on  the  adverse  party  a 
copy  of  such  statement.  The  adverse  party,  within  ninety  days 
thereafter,  may  designate  in  writing,  filed  with  the  clerk,  ad- 
ditional parts  of  the  record  which  he  thinks  material;  and,  if 
he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a  hear- 
ing on  the  parts  designated  by  the  plaintiff  in  error  or  appel- 
lant. If  parts  of  the  record  shall  be  so  designated  by  one  or 
both  of  the  parties,  the  clerk  shall  print  those  parts  only;  and 
the  court  will  consider  nothing  but  those  parts  of  the  record, 
and  the  errors  so  stated.  If  at  the  hearing  it  shall  appear  that 
any  material  part  of  the  record  has  not  been  printed,  the  writ 
of  error  or  appeal  may  be  dismissed,  or  such  other  order  made 
as  the  circumstances  may  appear  to  the  court  to  require.  If 
the  defendant  in  error  or  appellant  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to  costs 
may  be  made  as  the  court  shall  think  proper."^  Similar  rules 
have  been  promulgated  for  the  circuit  courts  of  appeals.^ 

§  836.  Briefs. —  A  rule  of  the  supreme  court  directs  that: 
"  1.  The  counsel  for  plaintiff  in  error-or  appellant  shall  file 
with  the  clerk  of  this  court,  at  least  six  days  before  the  case  is 
called  for  argumetit,  twenty-five  copies  of  a  printed  brief,  one 
of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side. 
"  2.  This  brief  shall  contain  in  the  order  here  stated : 
"  (1)  A  concise  abstract,  or  statement  of  the  case,  presenting 

1 U.  S.  Supreme  Court  Rule  10.  2  Circuit  Court  of  Appeals  Rule  23. 
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succinctly  the  questions  involved  and  the  manner  in  which 
they  are  raised. 

"  (2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged;  and  in 
cases  brought  up  by  appeal  the  specification  shall  state,  as  par- 
ticularly as  may  be,  in  what  the  decree  is  alleged  to  be  erro- 
neous. When  the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  specification  shall  quote  the  full  sub- 
stance of  the  evidence  admitted  or  rejected.  "When  the  error 
alleged  is  to  the  charge  of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  instruc- 
tions given  or  instructions  refused.  "When  the  error  alleged  is 
to  a  ruling  upon  the  report  of  a  master,  the  specification  shall 
state  the  exception  to  the  report  and  the  action  of  the  court 
upon  it. 

"  (3)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  point  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  "When  a  statute  of  a  state  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the 
case  shall  be  printed  at  length. 

"  3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty-five  printed  copies  of  his  argument, 
at  least  three  days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  like  character  with  that  required  of  the  plaint- 
iff in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted. 

"  4.  "When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court ;  and  errors  not  specified  ac- 
cording to  this  rule  will  be  disregarded ;  but  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned  or  specified. 

"  5.  "When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default,  he 
w^ill  not  be  heard,  except  on  consent  of  his  adversary  and  by 
request  of  the  court. 
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"6.  When  no  oral  argument  is  made  for  one  of  the  parties, 
•only  one  counsel  will  be  heard  for  the  adverse  party."  ^ 

Bules  substantially  the  same  as  the  one  here  quoted  have 
been  promulgated  for  the  circuit  courts  of  appeals.^ 

§  837.  Objections  to  evidence  in  equity  and  admiralty 
cases. —  A  rule  of  the  supreme  court,  and  also  a  rule  of  the  cir- 
cuit courts  of  appeal,  declare  that:  "In  all  cases  of  equity  or 
admiralty  jurisdiction,  heard  in  this  court,  no  objections  shall 
hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any 
,  -deposition,  deed,  grant  or  other  exhibit  found  in  the  record  as 
•evidence,  unless  objection  was  taken  thereto  in  the  court  below 
and  entered  of  record ;  but  the  same  shall  otherwise  be  deemed 
to  have  been  admitted  by  consent." ' 

§838.  Judgments  and  decrees  on  appeal. —  The  judiciary 
^ct  of  March  3,  1891,  provides:  "That  whenever  an  appeal  or 
writ  of  error  or  otherwise  a  case  coming  directly  from  the  dis- 
■trict  court  or  existing  circuit  court  shall  be  reviewed  and  de- 
termined in  the  supreme  court,  the  cause  shall  be  remanded 
to  the  proper  district  or  circuit  court  for  further  proceedings 
to  be  taken  in  pursuance  of  such  determination.  And  when- 
•ever  an  appeal  or  writ  of  error  or  otherwise  a  case  coming  from 
ja,  circuit  court  of  appeals  shall  be  reviewed  and  determined  in 
the  supreme  court,  the  cause  shall  be  remanded  by  the  supreme 
court  to  the  proper  district  or  circuit  court  for  further  pro- 
ceedings in  pursuance  of  such  determination.  Whenever  an 
appeal  or  writ  of  error  or  otherwise  a  case  coming  from  a  dis- 
trict or  circuit  court  shall  be  reviewed  and  determined  in  the 
circuit  court  of  appeals  iii  a  case  in  which  the  decision  in  the 
circuit  court  of  appeals  is  final,  such  cause  shall  be  remanded 
to  the  said  district  or  circuit  court  for  further  proceedings  to 
be  taken  in  pursuance  of  such  determination."  *  When  a  decree 
in  the  circuit  court  dismissing  a  bill  is  in  form  upon  the  merits 
when  it  should  have  been  a  dismissal  without  prejudice,  it  will 
be  modified  on  appeal,  so  as  not  to  be  pleadable  in  bar  in  an- 
other suit  between  the  same  parties.'    Where  a  decree  of  dis- 

1 U.  S.  Supreme  Court  Rule  21.  <  26  U.  S.  Stat,  at  L.,  ch.  517,  sec.  10, 

2  Circuit  Courts  of  Appeals  Eule  34.  p.  826. 

3  U.  S.  Supreme  Court  Rule  13;  Cir-  ^(jregory  v.  Boston  Safe  Deposit 
«cuit  Courts  of  Appeals  Rule  13.  Co.,  144  U.  S.  665,  668. 
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missal  appears  in  the  record  as  a  decree  upon  the  merits,  when 
it  should  have  been  for  want  of  jurisdiction,  it  will  be  so  modi- 
fied on  appeal.^ 

§  839.  Same  —  On  appeals  from  interlocutory  decrees 
under  judiciary  act  of  March  S,  1891. — When  an  appeal  is 
taken  to  the  circuit  court  of  appeals  under  section  7  of  the  judi- 
ciary act  of  March  3, 1891,  from  an  interlocutory  decree  grant- 
ing or  dissolving  an  injunction,  the  whole  of  such  interlocutory 
decree  is  before  the  court  of  appeals  for  review,  and  not  sim- 
ply that  part  which  grants  or  dissolves  the  injunction;  and  on 
the  hearing  in  the  court  of  appeals  that  court  may  consider 
and  decide  the  case  on  its  merits,  and,  if  the  appellate  court 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  an  injunc- 
tion because  his  bill  had  no  equity  to  support  it,  it  may  there- 
upon direct  the  lower  court  to  enter  a  final  decree  dismissing 
the  bill."  The  manifest  intent  of  the  provision  of  the  law  al- 
lowing appeals  from  interlocutory  decrees  in  injunction  oases 
is,  not  only  to  permit  the  defendant  to  obtain  immediate  relief 
from  an  injunction,  the  continuance  of  which  may  seriously 
affect  his  interests,  but  also  to  save  both  parties  the  expense 
of  further  litigation  should  the  appellate  court  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  an  injunction  because  his- 
bill  had  no  equity  to  support  it.' 

§840.  Rehearing. —  A  rule  of  the  supreme  court  is  that: 
"A  petition  for  rehearing  after  judgment  can  be  presented 
only  at  the  term  at  which  the  judgment  is  entered,  unless  by 
special  leave  granted  during  the  term;  and  must  be  printed 
and  briefly  and  distinctly  state  its  grounds ;  and  be  supported 
by  certificate  of  counsel ;  and  will  not  be  granted  or  permitted 
to  be  argued,  unless  a  justice  who  concurred  in  the  judgment, 
desires  it  and  a  majority  of  the  court  so  determines."  *    Sim- 

1  Hollis  V.  Brierfleld  Coal  &  Iron  ^  Smith  t.  Vulcan  Iron  Works,  165- 
Co.,  150  U.  S.  371,  387;  Stiokney  v.    TJ.  S.  518,  523,  535. 

Wilt,  23  Wall.  150.  i  U.  S.  Supreme  Court  Rule  30; 

2  Smith  V.  Vulcan  Iron  Works,  165  Bushnell  v.  Crooke  Min.  &  Smelting- 
U.  S.  518;  Highland  Ave.  R.  Co.  'Co.,  150  U.  S.  83,  83;  Williams  v. 
V.  Equipment  Co.,  168  U.  S.  627;  In  Conger,  181  U.  S.  390;  Brooks  v.  Rail- 
re  Tampa  Suburban  R.  Co.,  168  U.  S.  road  Co.,  103  U.  S.  107;  Browder  v. 
683;  Kirwan  v.  Murphy,  170  U.  ^  McArthur,  7  Wheat.  58;  Sibbald  v. 
205.  United  States,  13  Pet.  488;  Hudson. 

V.  Guestier,  7  Cranoh,  1. 
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ilar  rules  have-heen  promulgated  in  the  circuit  courts  of  ap- 
peals.' 

§841.  The  mandates. — "Mandates  shall  issue  as  of  course 
after  the  expiration  of  thirty  days  from  the  day  the  judgment 
or  decree  is  entered,  unless  the  time  is  enlarged  by  order  of  the 
court,  or  of  a  justice  thereof  when  the  court  is  not  in  session, 
but  during  the  term."  ^  When  the  directions  contained  in  the 
mandate  are  precise  and  unambiguous,  it  is  the  duty  of  the  cir- 
cuit court  to  carry  it  into  execution,  and  not  to  look  elsewhere 
for  authority  to  change  its  meaniag.'  The  court  below  can- 
not do  otherwise  than  carry  out  the  mandate  of  the  appellate 
court,  and  cannot  refuse  to  do  so  on  the  ground  of  want 
of  jurisdiction  in  itself  or  in  the  appellate  court.*  And  no 
rule  is  better  settled  than  that  an  appeal  from  a  decree  en- 
tered by  the  court  below  in  accordance  with  the  mandate  of 
the  appellate  court  cannot  be  maintained.^  The  court  below 
can  only  execute  the  mandate  of  the  appellate  court ;  it  cannot 
vary  in  any  way  the  decree  of  the  appellate  court.*  On  a  man- 
date from  the  appellate  court  affirming  a  decree  of  the  circuit, 
court,  the  latter  court  can  only  proceed  with  the  execution  of 
its  own  decree  as  affirmed.''  Obedience  to  the  mandate  may 
be  compelled  by  mandamus.^  "When  there  is  error  in  a  man- 
date, the  appellate  court  may  supersede  it  and  issue  another ; ' 
but  the  correction  must  be  made  before  the  adjournment  of  the 
term  at  which  the  judgment  or  decree  was  rendered."    The 

1  Circuit  Courts  of  Appeals  Rule  39.  611;  Green  v.  Chicago,  etc.  R.  Co.,  49 

2  U.S.  Supreme  Court  Rule  39.  And  Fed.  R.  907,  909;  Kimberly  v.  Arms, 
see  also  Circuit  Courts  of  Appeals  40  Fed.  R  551 ;  In  re  Washington  & 
Rule  33;  U.  S.  R.  S.,  sec.  701.  Georgetown  R.  Co.,  140  U.  S.  91,  96; 

3  West  V.  Brashear,  14  Pet.  51,  54.        Durant  v.  Essex  County,  101  U.  S. 
*  Aspen  Mining  &  Smelting  Co.  v.     555,  556;  Ex  parte  Story,  13  Pet.  389. 

Billings,  150  U.  S.  31,  37;  Skillern's       'Sibbald  v.  United  States,  13  Pet. 

Ex'rs  V.  May's  Ex'rs,  6  Cranch,  367;  488;  Durant  v.  Essex  County,    101 

In  re  Washington  &  Georgetown  R.  U.  S.  555,  556. 

Co.,  140  U.  S.  91 ;  Gaines  v.  Rugg,  148       s  Campbell  v.  James,  31  Fed.  R  525 ; 

U.  S.  228,  341.  Sibbald  v.  United  States,  13  Pet.  489. 

6  Aspen  Mining  &  Smelting  Co.  v.        ^  Killian  v.  Ebbinghaus,  111  U.  8. 

Billings,  150  U.  S.  31,  37;  Stewart  v.  798;  Bank  of  Kentucky  v.  Wistar,  3 

Salamon,  97  U.  S.  361;  Humphrey  v.  Pet.  431. 

Baker,  103  U.  S.  936;  Texas  &  Pacific       lo  Killian  v.  Ebbinghaus,  111  U.  S. 

Ry.  Co.  V.  Anderson,  149  U.  S.  337.  798;  Schell  v.  Dodge,  107  U.  S.  629. 

"  Chaires  v.  United  States,  8  How. 
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right  of  restitution  of  what  one  has  lost  by  the  enforcement  of 
a  judgment  subsequently  reversed  has  been  recognized  in  Eng- 
land from  a  very  early  period ;  and  the  same  right  is  recog- 
nized and  enforced  in  the  federal  courts  upon  the  issuance  of 
the  mandate  reversing  the  erroneous  judgment.  The  proper 
practice  to  enforce  restitution  is  by  scire  facias  in  the  lower 
court  upon  the  return  of  the  mandate.* 

1  Northwestern  Fuel  Co.  v.  Brock,  139  U.  S.  816,  219,  220. 
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§  843.  Costs  in  federal  courts  regu- 
lated by  statute  and  court 
rules. 
843.  Expense  of  administering  a 
trust  estate  —  Counsel  fees. 


§  844.  Costs  in  equity  discretionary. 

845.  No  costs  when  suit  dismissed 

for  want  of  jurisdiction. 

846.  Supreme  court  costs. 


§  842.  Costs  in  federal  courts  regulated  Ity  statute  and 
court  rules. —  The  amount  of  costs  taxable  in  suits  in  the  fed- 
eral courts  are,  as  a  general  rule,  regulated  and  fixed  by  stat- 
ute or  a  rule  of  court.  The  following  attorney's  fees  are 
allowed :  on  a  trial  before  a  jury,  in  criminal  or  civil  causes  or 
before  referees,  or  on  a  final  hearing  in  equity  or  admiralty,  a 
docket  fee  of  twenty  dollars ;  provided,  that  in  cases  of  admi- 
ralty and  maritime  jurisdiction,  yrhere  the  libelant  recovers  less 
than  fifty  dollars,  the  docket  fee  of  his  proctor  shall  be  but  ten 
dollars.  In  cases  at  law  when  judgment  is  rendered  without  a 
jury,  ten  dollars.  In  cases  at  law  when  the  cause  is  discontinued, 
five  dollars.  For  sowefacias,  and  other  proceedings  on  recogni- 
zances, five  dollars.  For  each  deposition  taken  and  admitted  in 
evidence  in  a  cause,  two  dollars  and  fifty  cents.^  The  bill  of 
fees  to  be  charged  by  the  clerks  and  marshals  is  fixed  by  stat- 
ute." And  "the  bill  of  fees  of  the  clerk,  marshal,  and  attor- 
ney, and  the  amount  paid  printers  and  witnesses,  and  lawful 
fees  for  exemplifications  and  copies  of  papers  necessarily  ob- 
tained for  use  on  trials  in  cases  where  by  law  costs  are  recover- 
able in  favor  of  the  prevailing  party  shall  be  taxed  by  a  judge 
or  clerk  of  the  court,  and  be  included  in  and  form  a  portion  of 
a  judgment  or.  decree  against  the  losing  party.  Such  taxed 
bills  shall  be  filed  with  the  papers  in  the  cause." '  "  In  all  re- 
coveries under  the  copyright  laws,  either  for  damages,  forfeit- 
ures, or  penalties,  full  costs  shall  be  allowed  thereon."  *  "  "When 
judgment  or  decree  is  rendered  for  the  jf)laintifl  or  complain- 

lU.  S.  R.  S.,  sees.  823,  824.  su.  S.  R.  S.,  sec.  983. 

2U.  S.  R.  S.,  sees.  828.  829.  « U.  S.  R.  S.,  sec.  973. 
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ant,  in  any  suit  at  law  or  in  equity,  for  the  infringement  of  a 
part  of  a  patent,  in  which  it  appears  that  the  patentee,  in  his 
specification,  claimed  to  be  the  original  and  first  inventor  or 
discoverer  of  any  material  or  substantial  part  of  the  thing  pat- 
ented, of  which  he  was  not  the  original  and  first  inventor,  no 
costs  shall  be  recovered,  unless  the  proper  disclaimer,  as  pro- 
vided by  the  patent  laws,  has  been  entered  at  the  patent  office 
before  the  suit  was  brought."  ^  "When  a  cause  is  improperly  re- 
moved from  a  state  court  to  a  circuit  court  of  the  United 
States,  that  court,  upon  remanding  it,  "  shall  make  such  order 
as  to  costs  as  shall  be  just."  ^ 

§  843.  Expense  of  administering  a  trust  estate  —  Counsel 
fees. —  "  It  is  a  general  principle  that  a  trust  estate  must  bear 
the  expenses  of  its  administration.  It  is  also  established  by 
sufficient  authority  that  where  one  of  many  parties  having  a 
common  interest  in  a  trust  fund,  at  his  own  expense  takes 
proper  proceedings  to  save  it  from  destruction  and  to  restore 
it  to  the  purposes  of  the  trust,  he  is  entitled  to  reimbursement, 
either  out  of  the  fund  itself,  or  by  proportional  contribution 
from  those  who  accept  the  benefit  of  his  efforts.  This  has 
long  been  the  rule  in  relation  to  proceedings  for  restoring  prop- 
erty to  the  uses  of  a  charity  which  has  been  unjustly  diverted 
therefrom."'  The  cost  and  expense  of  preserving  and  admin- 
istering a  trust  estate  includes  reasonable  counsel  fees,  which 
will  be  allowed  by  the  court  directly  to  the  counsel  perform- 
ing the  services,  and  not  to  the  party  for  whom  he  acts,  and 
ordered  paid  out  of  the  trust  fund.*  From  a  decree  in  equity 
directing  counsel  fees  to  be  paid  out  of  a  fund  in  court  an  ap- 
peal lies.' 

§  844.  Costs  in  equity  discretionary. —  As  a  general  rule 
in  equity  cases,  costs  are  awarded  to  the  prevailing  party,  but 
the  court,  unless  restrained  by  some  statute  or  rule  of  court,  is 

I U.  S.  R.  a,  see.  973.  *  Trustees  v.  Gre^nough,  105  U.  S. 

2 18  IT.  S.  Stat,  at  L.,  oh.  137,  sec.  5,  527;  Central  R  Co.  v.  Pettus,  113  U.  S. 

p.  473;  Miller  v.  Clark,  53  Fed.  R.  900,  116;  Harrison  v.  Perea,  168  U.  S.  311; 

903;  Mansfield,  etc.  R.  Co.  v.  Swann,  Cowdrey  v.  Railroad  Ca,  93  IT.  S.  353; 

111  U.S.  379.  Dodge  V.  TuUeys,  144  U.  a  451. 

'  Mr.  Justice  Bradley  in  Trustees  v.  5  Trustees  v.  Greenough,  105  XJ.  S. 

Greenough,  105  U.  S.  527,  533;  Cen-  537. 
tral  R.  Co.  v.  Pettus,  118  U.  S.  116. 
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vested  with  a  discretion  in  awarding  costs ;  this  discretion  is 
not  arbitrary,  but  is  to  be  exercised  with  reference  to  the  gen- 
eral principles  of  equity  and  the  special  circumstances  of  each 
case.^ 

§  845.  No  costs  when  suit  dismissed  for  want  of  jurisdic- 
tion.—  "When  a  circuit  court  of  the  United  States  dismisses  a 
suit  for  want  of  jurisdiction,  it  has  no  power  to  render  a  judg- 
ment or  decree  for  costs.^ 

§  846.  Supreme  court  costs. —  A  rule  of  the  supreme  court 
directs  that:  • 

"  1.  In  all  cases  when  any  suit  shall  be  dismissed  in  this  court, 
except  when  the  dismissal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  un- 
less otherwise  agreed  by  the  parties. 

"  2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

"  3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintifif  in  error  or  appel- 
lant, unless  otherwise  ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be  a  part 
of  such  costs,  and  be  taxable  in  that  court  as  costs  in  the  case. 

"  4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party ;  but  in  such  cases  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States. 

"  5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  ^procedendo,  to  the  court  be- 
low, for  the  purpose  of  informing  such  court  of  the  proceed- 
ings in  this  court,  so  that  further  proceedings  may  be  had  in 
such  court  as  to  law  and  justice  may  appertain. 

"  6.  When  costs  are  allowed  in  this  court,  it  shall  be  the 

1  Brooks  V.  Byam,  3  Story,  553,  Fed.  E.  394;  Kirk  v.  Du  Bois,  46  Fed.  R, 

Cas.  1,949;   Grattan  v.   Appleton,  3  486;  Pennsylvania  Co.  v.  Railway  Co., 

Story,  755,   Fed.    Cas.   5,707;    Ham-  66  Fed.  R.  431. 

mersly  v.  Baker,  3  Paige  Ch.  873,  873 ;        2  Citizens'  Bank  v.  Cannon,  164  U.  S. 

Eastburn  v.   Downes,  3  Johns.  Ch.  319;Inglee  v.  Cooledge,3  Wheat.  368; 

817;  Getman  v.  Beardsley,  3  Johns.  Hornthall  v.  The  Collector,  9  WalL 

Ch.  374;  Calkins  v.  Bertrand,  8  Fed.  560,  566;  Blacklockv.  Small,  96  TJ.  S. 

E.  755;  Loveridge  v.  Larned,  7  Fed.  105. 
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duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body  of 
the  mandate,  or  other  proper  process,  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

"  Y.  In  pursuance  of  the  act  of  March  3,  1883,  authorizing 
and  empowering  this  court  to  prepare  a  table  of  fees  to  be 
charged  by  the  clerk  of  this  court,  the  following  table  is 
adopted : 

"  For  docketing  a  case  and  filing  and  indorsing  the  transcript 
of  the  record,  five  dollars. 

"  For  entering  an  appearance,  twenty -five  cents. 

"  For  entering  a  continuance,  twenty-five  cents. 

"  For  filing  a  motion  order,  or  other  paper,  twenty-five  cents. 

"  For  entering  any  rule,  or  for  making  or  copying  any  rec- 
ord or  other  paper,  twenty-five  cents  per  folio  of  each  one  hun- 
dred words. 

"  For  transferring  each  case  to  a  subsequent  docket  and  in- 
dexing the  same,  one  dollar. 

"  For  entering  a  judgment  or  decree,  one  dollar. 

"  For  every  search  of  the  records  of  the  court,  one  dollar. 

"  For  a  certificate  and  seal,  two  dollars. 

"  For  receiving,  keeping,  and  paying  money  in  pursuance  of 
any  statute  or  order  of  court,  two  per  cent,  on  the  amount  so 
received,  kept,  and  paid. 

"  For  an  admission  to  the  bar  and  certificate  under  seal,  ten 
dollars. 

"For 'preparing  the  record  or  a  transcript  thereof  for  the 
printer,  indexing  the  same,  supervising  and  printing  and  distrib- 
uting the  printed  copies  to  the  justices,  the  reporter,  the  law 
library,  and  the  parties  or  their  counsel,  fifteen  cents  per  folio. 

"  For  making  a  manuscript  copy  of  the  record,  when  required 
under  Rule  10,  twenty  cents  per  folio,  but  nothing  in  addition 
for  supervising  the  printing. 

"  For  issuing  a  writ  of  error  and  accompanying  papers,  five 
dollars. 

"  For  a  mandate  or  other  process,  five  dollars. 

"For  filing  briefs,  five  dollars  for  each  party  appearing. 

"  For  every  copy  of  any  opinion  of  the  court  or  any  justice 
thereof,  certified  under  seal,  one  dollar  for  every  printed  page, 
but  not  to  exceed  five  dollars  in  the  whole  for  any  copy."  ^ 

lU.  8.  Supreme  Court  Rule  34 
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CONSTITUTION  OF  UNITED  STATES— 1787. 


"We,  the  people  of  the  United  States,  in.  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquil- 
lity, provide  for  the  common  defense,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish  this  constitu- 
tion for  the  United  States  of  America. 
Chisholm  v.  Georgia,  3  Dall.  419;  McCulloch  v.  Maryland,  4  Wheat.  316; 
Brown  v.  Maryland,  13  Wheat.  419;  Barron  v.  Baltimore,  7  Pet.  343;  Lane 
County  V.  Oregon,  7  Wall  71;  Texas  v.  White,  7  Wall  700. 

Article  I. 

Sectioit  1,  All  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States,  which  shall  consist 
of  a  senate  and  house  of  representatives. 

Hayburn's  Case  (notes),  3  Dall.  409. 

Section  2.  ^  The  house  of  representatives  shall  be  composed 
of  members  chosen  every  second  year  by  the  people  of  the  sev- 
eral states,  and  the  electors  in  each  state  shall  have  the  quali- 
fications requisite  for  electors  of  the  most  numerous  branch  of 
the  state  legislature. 

^  No  person  shall  be  a  representative  who  shall  not  have  at- 
tained to  the  age  of  twenty-five  years  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 

'  *  [Kepresentatives  and  direct  taxes  shall  be  apportioned 
among  the  several  states  which  may  be  included  within  this 
Union  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons, 
including  those  bound  to  service  for  a  term  of  years,  and  ex- 

*  The  clause  included  in  brackets  is  amended  by  the  fourteenth  amendment,  second  section. 


878  CONSTITUTION   OF   THE   UNITED    STATES. 

eluding  Indians  not  taxed,  three-fifths  of  all  other  persons.] 
The  actual  enumeration  shall  be  made  within  three  years  after 
the  first  meeting  of  the  congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner  as 
they  shall  by  law  direct.  The  number  of  representatives  shall 
not  exceed  one  for  every  thirty  thousand,  but  each  state  shall 
have  at  least  one  representative;  and. until  such  enumeration 
shall  be  made,  the  state  of  'Eew  Hampshire  shall  be  entitled 
to  choose  three,  Massachusetts  eight,  Ehode  Island  and  Provi- 
dence Plantations  one,  Connecticut  five,  New  York  six,  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six, 
Yirginia  ten,  North  Carolina  five,  South  Carolina  five,  and 
•Georgia  three. 

"Vea2ae  Bank  v.  Fenno,  8  Wall  533;  Scholey  v.  Rew,  33  Wall  331. 

*  When  vacancies  happen  in  the  representation  from  any 
state,  the  executive  authority  thereof  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies. 

'  The  house  of  representatives  shall  choose  their  speaker  and 
•other  officers,  and  shall  have  the  sole  power  of  impeachment. 

Section  3.  ^  The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  state,  chosen  by  the  legisla- 
ture thereof,  for  six  years,  and  each  senator  shall  have  one  vote. 

^  Immediately  after  they  shall  be  assembled  in  consequence 
■of  the  first  election,  they  shall  be  divided  as  equally  as  may  be 
into  three  classes.  The  seats  of  the  senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of  the 
second  class  at  the  expiration ,  of  the  fourth  year,  and  of  the 
third  class  at  the  expiration  of  the  sixth  year,  so  that  one-third 
may  be  chosen  every  second  year;  and  if  vacancies  happen  by 
resignation,  or  otherwise,  during  the  recess  of  the  legislature 
of  any  state,  the  executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  legislature,  which 
shall  then  fill  such  vacancies. 

'  No  person  shall  be  a  senator  who  shall  not  have  attained 
to  the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhab- 
itant of  that  state  for  which  he  shall  be  chosen. 

*  The  vice-president  of  the  United  States  shall  be  president 
of  the  senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 
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'The  senate  shall  choose  their  other  officers,  and  also  a  presi- 
dent ^/-o  tempore,  in  the  absence  of  the  vice-president,  or  when 
he  shall  exercise  the  office  of  president  of  the  United  States. 

*  The  senate  shall  have  the  sole  power  to  try  all  impeach- 
ments. "When  sitting  for  that  purpose  they  shall  be  on  oath 
or  affirmation.  "When  the  president  of  the  United  States  is 
tried,  the  chief  justice  shall  preside;  and  no  person  shall  be 
convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present. 

'  Judgment  in  cases  of  inipeachment  shall  not  extend  further 
than  to  removal  from  office  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States;  but  the  party  convicted  shall  nevertheless  be  liable 
and  subject  to  indictment,  trial,  judgment,  and  punishment, 
according  to  law. 

Section  4.  ^  The  times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives  shall  be  prescribed  in 
each  state  by  the  legislature  thereof;  but  the  congress  may,  at 
any  time,  by  law,  make  or  alter  such  regulations,  except  as  to 
the  places  of  choosing  senators. 

Ex  parte  Siebold,  100  U.  S.  371;  Ex  parte  Yarborough,  110  U.  S.  651. 

^  The  congress  shall  assemble  at  least  once  in  every  year, 
and  such  meeting  shall  be  on  the  first  Monday  in  December, 
unless  they  shall  by  law  appoint  a  dififerent  day. 

Section  5.  ^Each  house  shall  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members,  and  a  majority 
of  each  shall  constitute  a  quorum  to  do  business ;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  authorized 
to  compel  the  attendance  of  absent  members,  in  such  manner, 
and  under  such  penalties  as  each  house  may  provide. 

^  Each  house  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behavior,  and,  with  the  con- 
currence of  two-thirds,  expel  a  member. 

Anderson  v.  Dunn,  6  Wheat.  204;  Kilbourn  v.  Thompson,  103  U.  S.  168. 

'Each  house  shall  keep  a  journal  of  its  proceedings,  and 
from  time  to  time  publish  the  same,  excepting  such  parts  as 
may  in  their  judgment  require  secrecy;  and  the  yeas  and  nays 
of  the  members  of  either  house  on  any  question  shall,  at  the 
desire  of  one-fifth  of  those  present,  be  entered  on  the  journal. 

Field  V.  Clark,  143  U.  S.  649;  United  States  v.  Bollin,  144  U.  S.  1. 
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*  Neither  house,  during  the  session  of  congress,  shall,  with- 
out the  consent  of  the  other,  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  two  houses  shall 
be  sitting. 

Section  6.  ^  The  senators  and  representatives  shall  receive  a 
compensation  for  their  services,  to  be  ascertained  by  law,  and 
paid  out  of  the  treasury  of  the  United  States.  They  shall  in 
all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from 
the  same;  and  for  any  speech  or  debate  in  either  house,  they 
shall  not  be  questioned  in  any  other  place. 

Coxa  V.  McClenachan,  3  Dall.  478. 

^No  senator  or  representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office  under 
the  authority  of  the  United  States,  which  shall  have  been  cre- 
ated, or  the  emoluments  whereof  shall  have  been  increased, 
during  such  time;  and  no  person  holding  any  office  under  the 
United  States,  shall  be  a  member  of  either  house  during  his 
continuance  in  office. 

Section  7.  '  All  bills  for  raising  revenue  shall  originate  in 
the  house  of  representatives ;  but  the  senate  may  propose  or 
concur  with  amendments  as  on  other  bills. 

*  Every  bill  which  shall  have  passed  the  house  of  represent- 
atives and  the  senate,  shall,  before  it  become  a  law,  be  pre- 
sented to  the  president  of  the  United  States;  if  he  approve 
he  shall  sign  it,  but  if  not  he  shall  return  it  with  his  objections 
to  that  house  in  which  it  shall  have  originated,  who  shall  enter 
the  objections  at  large  on  their  journal,  and  proceed  to  recon- 
sider it.  If  after  such  reconsideration  two-thirds  of  that  house 
shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  the  other  house,  by  which  it  shall  likewise  be  re- 
considered, and  if  approved  by  two-thirds  of  that  house,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  both  houseg 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be 
returned  by  the  president  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be 
a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  congress 
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by  their  adjournment  prevent  its  return,  in  which  case  it  shall 
not  be  a  law. 

'  Every  order,  resolution,  or  vote  to  which  the  concurrence 
of  the  senate  and  house  of  representatives  may  be  necessary 
(except  on  a  question  of  adjournment)  shall  be  presented  to  the 
president  of  the  United  States ;  and  before  the  same  shall  take 
effect,  shall  be  approved  by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two-thirds  of  the  senate  and  house  of  rep- 
resentatives aQcording  to  the  rules  and  limitations  prescribed 
in  the  case  of  a  bill. 

Section  8.  The  congress  shall  have  power  ^  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the 
United  States;  but  all  duties,  imposts,  and  excises  shall  be  uni- 
form throughout  the  United  States ; 

Hylton  V.  United  States,  3  Dall.  171;  McCuUoch  v.  Maryland,  4  Wheat. 
316;  Loughborough  v.  Blake,  5  Wheat.  817;  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738;  Weston  v.  Charleston,  2  Pet.  449;  Dobbins  v.  Erie 
County,  16  Pet.  435;  License  Cases,  5  How.  504;  Cooley  v.  Wardens  of  Phil- 
adelphia, 13  How.  299;  McGuire  v.  Commonwealth,  3  Wall.  387;  Van  Alien 
V.  Assessors,  3  Wall.  573;  Bradley  v.  People,  4  Wall.  459;  License  Tax  Cases, 
5  Wall.  462;  Pervear  v.  Commonwealth,  5  Wall.  475;  Woodruff  v.  Parham, 
8  Wall  138;  Hinson  v.  Lott,  8  Wall.  148;  Veazie  Bank  v.  Fenno,  8  Wall.  583; 
Collector  v.  Day,  11  Wall.  118;  United  States  v.  Singer,  15  Wall.  Ill;  State 
Tax  on  Foreign-held  Bonds,  15  Wall.  300;  United  States  v.  Railroad  Co.,  17 
Wall.  323;  Railroad  Co.  v.  Penistou,  18  Wall.  5;  Scholey  v.  Rew,  28  Wall. 
381;  Springer  v.  United  States.  102  U.  S.  586;  Legal  Tender  Case,  110  U.  S. 
421;  California  v.  Central  Pac.  R  Co.,  137  U.  S.  1;  Ratterman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  411;  Leloup  v.  Mobile,  127  U.  S.  640;  Horner  v. 
United  States,  143  U.  S.  207. 

^  To  borrow  money  on  the  credit  of  the  United  States ; 

McCuUoch  V.  state  of  Maryland,  4  Wheat  316;  Weston  v.  Charleston,  3 
Pet.  449;  Bank  v.  New  York  City,  2  Black,  620;  Bank  Tax  Cases,  2  WalL 
200;  Bank  v.  Mayor,  7  WalL  16;  Bank  v.  Supervisors,  7  Wall.  26;  Hepburn 
V.  Griswold,  8  Wall.  608;  National  Bank  v.  Commonwealth,  9  Wall.  353; 
Parker  v.  Davis,  13  Wall.  457;  Legal  Tender  Case,  110  U.  S.  431. 

^  To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states  and  with  the  Indian  tribes ; 

Gibbons  v.  Ogden,  9  Wheat.  1;  Brown  v.  Maryland,  13  Wheat.  419;  Wil- 
son V.  Black  Bird  Creek  Marsh  Co.,  3  Pet.  245;  Worcester  v.  Georgia,  6  Pet. 
515;  City  of  New  York  v.  Miln,  11  Pet.  102;  United  States  v.  Coombs,  12 
Pet.  73;  Holmes  v.  Jennison,  14  Pet.  540;  License  Cases,  5  How.  504;  Pas- 
senger Cases,  7  How.  388;  Nathan  v.  Louisiana,  8  How.  73;  Mager  v.  Grima, 
8  How.  490;  United  States  v.  Marigold,  9  How.  560;  Cowley  v.  Wardens  of 
56 
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Philadelphia,  13  How.  399;  The  Genesee  Chief  v.  Fitzhugh,  13  How.  443; 
Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How.  518;  Veazie  v.  Moore,  14 
How.  568;  Smith  v.  Maryland,  18  How.  71;  Pennsylvania  v.  Wheeling  & 
Belmont  Bridge  Co.  et  al.,  18  How.  431;  Sinnitt  v.  Davenport,  33  How.  337; 
Foster  v.  Davenport,  33  How.  344;  Conway  v.  Taylor's  Ex'r,  1  Black,  603; 
United  States  v.  Holliday,  3  Wall.  407;  Gilman  v.  Philadelphia, 3  Wall.  713; 
The  Passaic  Bridges,  3  Wall.  783;  Steamship  Co.  v.  Port  Wardens,  6  Wall 
81;  Crandall  v.  Nevada,  6  Wall.  35;  White's  Bank  v.  Smith,  7  WalL  646; 
Waring  v.  The  Mayor,  8  Wall.  110;  Paul  v.  Virginia,  8  WalL  168;  Thomson  v. 
Pacific  R.  Co.,  9  WalL  579;  Downham  v.  Alexandria,  10  WalL  173;  The 
Chnton  Bridge,  10  Wall.  454;  The  Daniel  Ball,  10  Wall.  557;  Liverpool  Ins. 
Co.  V.  Massachusetts,  10  Wall.  566;  The  Montello,  11  WalL  411;  Ex  parte 
McNieL  13  WalL  336:  State  Freight  Tax,  15  Wall.  333;  State  Tax  on  Rail- 
way Gross  Receipts,  15  WalL  384;  Osborn  v.  Mobile,  16  WalL  479;  Railroad 
Co.  v.  Fuller,  17  WalL  560;  Bartemeyer  v.  Iowa,  18  Wall.  139;  The  Dela- 
ware Railroad  Tax,  18  WalL  306;  Peete  v.  Morgan,  19  Wall.  581;  Railroad 
Co.  V.  Richmond,  19  WalL  484;  Railroad  Co.  v.  Maryland,  31  Wall.  456; 
The  Lotta wanna,  31  Wall.  558;  Henderson  v.  City  of  New  York,  93  U.  S. 
359;  Chy  Lung  v.  Freeman,  93  U.  S.  375;  South  Carolina  v.  Georgia,  93 
U.  S.  4;  Sherlock  v.  Ailing.  98  U.  S.  99;  United  States  v.  Forty-three  Gal- 
lons of  Whisky,  93  U.  S.  188;  Foster  v.  Wardens  of  New  Orleans,  94  U.  S. 
346;  Railroad  Co.  v.  Husen,  95  U.  S.  465;  Pensacola  TeL  Co.  v  W.  U.  TeL 
Co.,  96  U.  S.  1;  Beer  Co.  v.  Massachusetts,  97  U.  S.  35;  Cook  v.  Pennsylvania, 
97  U.  S.  566;  Packet  Co.  v.  St.  Louis,  100  U.  S.  433;  Wilson  v.  McNamee,  103 
U.  S.  573;  Moran  v.  New  Orleans,  113  U.  S,  69;  Head  Money  Cases,  113  U.  S. 
580;  Cooper  v.  Ferguson,  113  U.  S.  737;  Gloucester  v.  Pennsylvania,  114 
U.  S.  196;  Brown  v.  Houston,  114  U.  S.  633;  Walling  v.  Michigan,  116  U.  S. 
446;  Pickard  v.  Pullman,  117  U.  S.  34;  Tennessee  v.  Pullman,  117  U.  S.  51; 
Spraigue  v.  Thompson,  118  U.  S.  90;  Morgan  v.  Louisiana,  118  U.  S.  455; 
Wabash  v.  Illinois,  118  U.  S.  557;  Huse  v.  Glover,  119  U.  S.  543;  Robbins 
V.  Shelby,  130  U.  S.  489;  Corson  v.  Maryland,  130  U.  S.  503;  Barron  v. 
Burnside,  131  U.  S.  186;  Fargo  v.  Michigan,  131  U.  S.  330;  Ouachita  v. 
Aiken,  131  U.  S.  444;  Philadelphia  &  Southern  R.  Co.  v.  Pennsylvania,  133 
U.  S.  336;  Western  Union  Tel.  Co.  v.  Pendleton,  133  U.  S.  347;  Sands  v. 
Manistee,  183  U.  S.  388;  Smith  v.  Alabama,  134  U.  S.  465;  Willamette  v. 
Hatch,  135  U.  S.  1;  Pembina  v.  Pennsylvania,  135  U.  S.  181;  ?owman  v.  Chi- 
cago, 135  U.  S.  465;  Western  Union  Tel.  Co.  v.  Massachusetts,  135  U.  S. 
630;  California  v.  Central  Pac.  R.  Co.,  137  U.  S.  1;  Leloup  v.  Mobile,  137 
U.  S.  640;  Kidd  v.  Pearson,  138  U.  S.  1;  Asher  v.  Texas,  138  U.  S.  139;  Stou- 
tenberg  v.  Hennick,  129  U.  S.  141;  W.  U.  TeL  Co.  v.  Alabama,  132  U.  S.  472; 
L.,  N.  O.  &  T.  R  Co.  V.  Mississippi,  133  U.  S.  587;  Leisy  v.  Hardin,  135  U.  S. 
100;  Lyng  V.  Michigan,  135  U.  S.  161;  Cherokee  Nation  v.  Southern  Kan. 
R.  Co.,  135  U.  S.  641;  McCall  y.  California,  186  U.  S.  104;  N.  &  W.  R  Co.  v. 
Pennsylvania,  136  U:  S.  114;  Minnesota  v.  Barber,  136  U.  S.  314;  Brimmer 
V.  Rebman,  138  U.  S.  78;  Pullman  P.  Car  Co.  v.  Pennsylvania,  141  U.  S.  18; 
Crutcher  v.  Kentucky,  141  U.  S.  47;  Voight  v.  Wright,  141  U.  S.  62;  Maine 
V.  Grand  Trunk  Ry.  Co.,  142  U.  S.  317;  In  re  Rapier,  143  U.  S.  110;  N.  O.,  C. 
&  L.  R.  Co.  V.  New  Orleans,  143  U.  S.  193;  Horn  Co.  v.  New  York,  143  U.  S. 
305;  Ficklen  v.  Shelby  County,  145  U.  8.  1;  Lehigh  Valley  R.  Ca  v.  Penn- 
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-sylvania,  145  IT.  S.  193;  Brennan  v.  Titusville,  153  U.  S.  389;  Brass  v.  Staeser, 
153  U.  S.  891;  Ashley  v.  Ryan,  158  U.  S.  436;  Luxton  v.  Bridge  Co.,  158  U.  8. 
535;  Telegraph  Co.  y.  Charleston,  153  U.  S.  693;  Plumley  v.  Massachusetts, 
155  U.  S.  461;  Railway  Co.  v.  Transportation  Co.,  155  U.  S.  585;  Hopper  v. 
California,  155  U.  S.  648;  Postal  Telegraph  Co.  v.  Adams,  155  U.  S.  688; 
United  States  v.  Knight,  156  U.  S.  1;  Emert  v.  Missouri,  156  U.  S.  396;  Coal 
Co.  V.  Bates,  156  U.  S.  577;  Coal  Co.  v.  Louisiana,  156  U.  S.  590;  Railway  Co. 
V.  Hefley,  158  U.  S.  98;  Railroad  Co.  v.  Pennsylvania,  158  U.  S.  481;  Illinois 
Central  R.  Co.  v.  Illinois,  163  U.  S.  143;  Bennington  v.  Georgia,  163  U.  8. 
299;  Telegraph  Co.  v.  Taggart,  163  U.  8.  1;  Osborne  v.  Florida,  164  U.  S.  650; 
«cott  V.  Donald,  165  U.  S.  58;  Express  Co.  v.  Ohio,  165  U.  S.  194;  Railroad 
-Co.  V.  New  York,  165  0.  8.  638:  ^ladson  v.  Minnesota,  166  U.  8.  437;  Rail- 
way Co.  V.  Solan,  169  U.  8.  138;  Railway  Co.  v.  McCann,  174  U.  8.  580;  Ad- 
dyston  Co.  v.  United  States,  175  U.  S.  311;  Railway  Co.  v.  Kentucky,  179 
U.  8.  887. 

*  To  establish  an  uniform  rule  of  naturalization  and  uniform 
Jaws  on  the  subject  of  bankruptcies  throughout  the  United 
States; 

Sturges  V.  Crowninshield,  4  Wheat.  133;  McMillan  v.  McNeil,  4  Wheat. , 
■309;  Farmers'  &  Mechanics'  Bank  of  Pennsylvania  v.  Smith,  6  Wheat.  131; 
■Ogden  V.  Saunders,  13  Wheat.  213;  Boyle  v.  Zaoharig  &  Turner,  6  Pet.  348; 
Gassies  v.  Ballou,  6  Pet.  761;  Beers  et  al.  v.  Haughton,  9  Pet.  339;  Suydam 
.et  aL  V.  Broadnax,  14  Pet.  67;  Cook  v.  MoflEat  et  al.,  5  How.  295;  Dred  Scott 
V.  Sanford,  19  How.  393. 

'  To  coin  money,  regurate  the  value  thereof,  and  of  foreign 
■coin,  and  fix  the  standard  of  weights  and  measures; 

Briscoe  V.  Bank  of  Kentucky,  11  Pet.  357;  Fox  v.  Ohio,  5  How.  410; 
United  States  v.  Marigold,  9  How.  560. 

*  To  provide  for  the  punishment  of  counterfeiting  the  securi- 
i;ies  and  current  coin  of  the  United  States; 

Fox  V.  Ohio,  5  How.  410;  United  States  v.  Marigold,  9  How.  560. 

'  To  establish  post-offices  and  post-roads ; 

Pennsylvania  v.  Wheeling  Bridge,  18  How.  431 ;  In  re  Rapier,  143  U.  8. 
110. 

^  To  promote  the  progress  of  science  and  useful  arts  by  se- 
curing, for  limited  times  to  authors  and  inventors,  the  exclusive 
Tight  to  their  respective  writings  and  discoveries ; 

Grant  v.  Raymond,  6  Pet.  318;  Wheaton  v.  Peters,  8  Pet.  591. 

'To  constitute  tribunals  inferior  to  the  supreme  court; 

1°  To  define  and  punish  piracies  and  felonies  committed  on  the 
liigh  seas,  and  offenses  against  the  law  of  nations ; 

United  States  v.  Palmer,  3  Wheat.  610;  United  States  v.  Wiltberger,  5 
■Wheat.  76;  United  States  v.  Smith,  5  Wheat.  153;  United  States  v.  Pirates, 
•6  Wheat.  184;  United  States  v.  Arizona,  130  U.  8.  479. 
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"  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water; 

Brown  v.  United  States,  8  Cr.  110;  American  Ins.  Co.  v.  Canter,  1  Pet. 
511;  Mrs.  Alexander's  Cotton,  3  Wall.  404;  Miller  v.  United  States,  11  Wall. 
268;  Tyler  v.  Defrees,  11  WalL  331;  Stewart  v.  Kahn,  11  Wall.  493;  Hamil- 
ton V.  Dillin,  31  WalL  73;  Lamar  v.  Browne,  93  U.  &  187. 

^^  To  raise  and  support  armies ;  but  no  appropriation  of  money 
to  that  use  shall  be  for  a' longer  term  than  two  years; 
Crandall  v.  Nevada,  6  WalL  33. 

^'  To  provide  and  maintain  a  navy ; 

United  States  v.  Bevans,  3  Wheat  836;  Dynes  v.  Hoover,  30  How.  65. 

"  To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces ; 

1^  To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repel  invasions ; 

Houston  V.  Moore,  5  Wheat  1;  Martin  v.  Mott,  13  Wheat.  19;  Luther  v. 
Borden,  7  How.  1;  Crandall  v.  Nevada,  6  WalL  35;  Texas  v.  White,  7  WalL 
700. 

'*  To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States,  reserving  to  the 
states,  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  congress. 

Houston  V.  Moore,  5  Wheat  1;  Martin  v.  Mott,  13  Wheat.  19;  Luther  v. 
Borden,  7  How.  1. 

"  To  exercise  exclusive  legislation  in  all  cases  whatsoever 
over  such  district  (not  exceeding  ten  miles  square),  as  may,  by 
cession  of  particular  states,  and  the  acceptance  of  congress,  be- 
come the  seat  of  the  government  of  the  United  States,  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  buildings;  and 

Hepburn  v.  EUzey.  3  Cr.  444;  Loughborough  v.  Blake,  5  Wheat  317; 
Cohens  v.  Virginia,  6  Wheat  364:  American  Ins.  Co.  v.  Canter,  1  Pet  511; 
Kendall  v.  United  States,  13  Pet.  534;  United  States  v.  Dewitt,  9  WalL  41; 
Dunphy  v.  Kleinsmith,  11  Wall.  610;  Willard  v.  Prssbury,  14  WalL  676;  Phil- 
lips v.  Payne,  92  U.  S.  130;  United  States  v.  Fox,  94  it.  S.  315;  National  Bank 
V.  Yankton  County,  101  U.  S.  139;  Ft  Leavenworth  E.  Co.  v.  Lowe,  114 
U.  S.  535;  Chappell  v.  United  States,  160  U.  &  499. 
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^^  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

McCuUoch  V.  Maryland,  4  Wheat.  316;  Wayman  v.  Southard,  10  Wheat. 
1 ;  Bank  of  United  States  v.  Halstead,  10  Wheat.  51 ;  Hepburn  v.  Griswold, 
8  Wall.  603;  National  Bank  v.  Commonwealth,  9  Wall.  353;  Thompson  v. 
Paoiflo  R.  Co.,  9  Wall.  579;  Parker  v.  Davis,  13  Wall.  457;  Railroad  Co.  v. 
Johnson,  15  Wall.  195;  Railroad  Co.  v.  Peniston,  18  Wall.  5;  Legal  Tender 
Case,  110  U.  S.  481;  In  re  Coy,  137  U.  S.  731;  Stoutenburgh  v.  Hennick,  139 
XJ.  S.  141 ;  Chinese  Exclusion  Case,  130  U.  S.  581. 

Section  9.  ^  The  migration  or  importation  of  such  persons  as 
any  of  the  states  now  existing  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  congress  prior  to  the  year  one 
thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be 
imposed  on  such  importation,  not  exceeding  ten  dollars  for  each 
person. 

Dred  Scott  v.  Sanford,  19  How.  393. 

^  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  pub- 
lic safety  may  require  it. 

United  States  v.  Hamilton,  8  DalL  17;  Hepburn  v.  EUzey,  3  Cr.  445;  Ex 
parte  Bollman,  4  Cr.  75;  Ex  parte  Kearney,  7  Wheat.  38;  Ex  parte  Wat- 
kins,  3  Pet.  193;  Ex  parte  Milburn,  9  Pet.  704;  Holmes  v.  Jennison,  14  Pet. 
540;  Ex  parte  Dorr,  3  How.  103;  Luther  v.  Borden,  7  How.  1;  United  States 
V.  Booth,  21  How.  506;  Ex  parte  Vallandigham,  1  Wall.  243;  Ex  parte  Mul- 
ligan, 4  Wall.  3;  Ex  parte  McCardle,  7  Wall.  506;  Ex  parte  Yerger,  8  Wall. 
«5;  Tarble's  Case,  13  Wall.  397;  Ex  parte  Lange,  18  Wall.  16;  Ex  parte 
Parks,  93  U.  S.  18;  Ex  parte  Karstendick,  93  U.  S.  396;  Ex  parte  Virginia, 
100  U.  S.  339;  Ex  parte  Neagle,  135  U.  S.  100;  In  re  Lane,  135  U.  S.  443. 

'No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

Fletcher  v.  Peck,  6  Cr.  87;  Ogden  v.  Saunders,  13  Wheat.  313;  Watson 
V.  Mercer,  8  Pet.  88;  Carpenter  v.  Pennsylvania,  17  How.  456;  Locke  v.  New 
Orleans,  4  Wall.  173;  Cummings  v.  Missouri.  4  Wall.  377;  Ex  parte  Garland, 
4  Wall  333;  ^rehman  v.  Stifle,  8  Wall.  595;  Klinger  v.  Missouri,  13  Wall. 
357;  Pierce  v.  Carskadon,  16  Wall.  234 

*  No  capitation,  or  other  direct  tax,  shall  be  laid,  unless  in  pro- 
portion to  the  census  of  enumeration  hereinbefore  directed  to 

be  taken. 

License  Tax  Cases,  5  Wall  463;  Springer  v.  United  States,  103  U.  S.  586; 
Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429. 

5  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state. 
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-Cooley  V.  Wardens  of  Philadelphia,  13  How.  299;  Page  v.  Burgess,  92- 
U.  S.  372;  Turpin  v.  Burgess,  117  U.  S.  504 

*  No  preference  shall  be  given  by  any  regulation  of  commerce- 
or  revenue  to  the  ports  of  one  state  over  those  of  another ;  nor 
shall  vessels  bound  to,  or  from,  one  state  be  obliged  to  enter,, 
clear,  or  pay  duties  in  another. 

Cooley  V.  Wardens  of  Philadelphia,  13  How.  299;  Pennsylvania  v.  Wheel- 
ing  Bridge,  18  How.  421;  Munn  v.  Illinois,  94  U.  S.  113;  Packet  Co.  v.  St.. 
Louis,  100  U.  S.  413;  Packet  Co.  v.  Catlettsburg,  105  U.  &  559;  Morgan  v. 
Board  of  Health,  118  U.  S.  455. 

'  No  money  shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law,  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public- 
money  shall  be  published  from  time  to  time. 

^No  title  of  nobility  shall  be  granted  by  the  United  States; 
and  no  person  holding  any  oiHce  of  profit  or  trust  under  them 
shall,  without  the  consent  of  the  congress,  accept  of  any  pres- 
ent, emolument,  office,  or  title,  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state. 

Section  10.  ^  No  state  shall  enter  into  any  treaty,  alliance,, 
or  confederation ;  grant  letters  of  marque  and  reprisal ;  coin 
money;  emit  bills  of  credit;  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts;  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  grant  any  title  of  nobility. 

Calder  v.  Bull,  3  Dall.  386;  Fletcher  v.  Peck,  6  Cr.  87;  New  Jersey  v.  Wil- 
son, 7  Cr.  164;  Sturges  v.  Crowninshield,  4  Wheat.  122;  MoMilla^  v.  McNeil,  4 
Wheat.  209;  Dartmouth  v.  Woodward,  4  Wheat  518;  O wings  v.  Speed,  5- 
Wheat.  430 ;  Farmers'  Bank  v.  Smith,  6  Wheat.  131 ;  Green  v.  Biddle,  8  Wheat- 
1 ;  Ogden  v.  Saunders,  13  Wheat.  213 ;  Mason  v.  Haile,  13  Wheat.  370 ;  Satterlee 
V.  Matthewson,  2  Pet  380;  Hart  v.  Lamphire,  3  Pet  380;  Craig  v.  Missouri.  4 
Pet  410;  Providence  Bank  v.  Billings,  4  Pet  514;  Byrne  v.  Missouri,  8  Pet  40-,. 
Watson  V.  Mercer,  8  Pet  88;  Mumma  v.  Potomac  Co.,  8  Pet  381;  Beers  v. 
Haughton.  9  Pet  339;  Briscoe  v.  Bank  of  Kentucky,  11  Pet  357;  Charles- 
Bridge  v.  Warren  Bridge,  11  Pet  430;  Armstrong  v.  Athens  Co.,  16  Pet  281; 
Bronson  v.  Kinzie,  1  How.  311;  MoCracken  v.  Hayward,  2  How.  608;  Gordon- 
V.  Tax  Court  3  How.  138;  Maryland  v.  B.  &  O.  R.  Co.,  3  How.  534;  Neil  v.  Ohio, 
3  How.  720;  Cook  v.  Moffat,  5  How.  295;  Planters'  Bank  v.  Sharp,  6  How.  801,- 
West  Bridge  v.  Dix,  6  How.  507;  Crawford  v.  Bank  of  Mobile,  7  How.  279; 
Woodruff  V.  Trapnall,  10  How.  190;  Paup  v.  Drew,  10  How.  218;  Baltimore 
R  Co.  V.  Nesbitt,  10  How.  395;  Butler  v.  Pennsylvania,  10  How.  402;  Dar- 
rington  v.  Bank  of  Alabama,  13  How.  13;  Richmond,  etc.  R.  Co.  v.  Louise 
R.  Co.,  13  How.  71;  Vinoennes  University  v.  Indiana,  14  How.  368;  Ourran  v. 
Arkansas,  15  How.  304;  Bank  of  Ohio  v.  Knoop,  16  How.  369;  Carpenter  v. 
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Pennsylvania,  17  How.  456;  Dodge  v.  Woolsey,  18  How.  331;  Beers  v.  Arkan- 
sas, 20  How.  537;  Aspxnwall  v.  County  of  Daviess,  23  How.  364;  Christ 
Church  V.  County  of  Philadelphia,  34  How.  300;  Howard  v.  Bugbee,  24  How. 
461;  Jefferson  Bank  v.  Skelly,  1  Black,  436;  Franklin  Bank  v.  Ohio,  1  Black, 
474;  Wabash  Canal  Ca  v.  Beers,  3  Black,  448;  Oilman  v.  Sheboygan,  2  Black, 
510;  Bridge  Proprietors  v.  Hoboken  Co.,  1  "Wall.  116;  Hawthorne  v.  Calef,  3 
Wall.  10;  Binghamton  Bridge,  3  Wall.  51;  Turnpike  Co.  v.  State,  3  Wall.  210; 
Locke  V.  New  Orleans,  4  Wall.  172;  Railroad  Co.  v.  Rook,  4  Wall  177;  Cum- 
mingsv.  Missouri,  4  Wall.  377;  Ex  parte  Garland,  4  Wall.  333;  Von  Hoflfman 
V.  Quincy,  4  Wall.  535;  Mulligan  v.  Corbin,  7  Wall  487;  Furman  v.  Niohol, 
8  Wall.  44;  Home  v.  Rouse,  8  Wall.  430;  Washington  University  v.  Rouse,  8 
Wall  439;  Butz  v.  Muscatine,  8  Wall.  575;  Drehman  v.  Stifle,  8  Wall.  595; 
Hepburn  v.  Griswold,  8  Wall.  60*5;  Gut  v.  State,  9  Wall.  35;  Railroad  Co.  v. 
McClure,  10  Wall.  511;  Parker  v.  Davis,  12  Wall.  457;  Curtis  v.  Whiting,  13 
WalL  68;  Pennsylvania  College  Cases,  13  WalL  190;  Wilmington  R  Co.  v. 
Reid,  13  WalL  264;  Salt  Co.  v.  East  Saginaw,  13  WalL  373;  White  v.  Hart, 
13  WalL  646;  Osborn  v.  Nicholson,  13  WalL  654;  Railroad  Co.  v.  Johnson,  15 
WalL  195;  State  Tax  on  Foreign-held  Bonds,  15  WalL  300;  Tomlinsonv.  Jes- 
sup,  15  WalL  454;  Tomlinson  v.  Branch,  15  WalL  460;  Miller  v.  State,  15 
WalL  478;  Holyoke  Co.  v.  Lyman,  15  WalL  500;  Gunn  v.  Barry,  15  WalL  610; 
Humphrey  V.  Pegues,  16  WalL  244;  Walker  v.  Whitehead,  16  WalL  314;Sohn 
V.  Watterson,  17  WalL  596;  Barings  v.  Dabney,  19  WalL  1;  Head  v.  Univer- 
sity, 19  WalL  526;  Pacific  R  Co.  v.  Magulre,  20  WalL  36;  Garrison  v.  City  of 
New  York,  31  WalL  196;  Ochiltree  v.  Railroad  Co.,  31  WalL  249;  Wilming- 
ton, etc.  R  Co.  V.  King,  91 U.  S.  3;  County  of  Moultrie  v.  Rockingham  Bank, 
93  U.  S.  631;  Home  Ca  v.  Augusta,  93  U.  S.  116;  West  Wisconsin  R.  Co.  v. 
Supervisors,  93  U.  S.  595;  Murray  v.  Charleston,  96  U.  S.  433;  Edwards  v. 
Kearzey,  96  U.  S.  595;  Keith  v.  Clark,  97  U.  S.  454;  Railroad  Co.  v.  Georgia, 
98  U.  S.  359;  Railroad  Co.  v.  Tennessee,  101  U.  S.  337;  Wright  v.  Nagle,  101 
U.  S.  791;  Stone  v.  Mississippi,  101  U.  S.  814;  Railroad  Co.  v.  Alabama,  101 
U.  S.  833;  Louisiana  v.  New  Orleans,  101  U.  S.  303;  Hall  v.  Wisconsin,  103 
U.  S.  5;  Pennyman's  Case,  103  U.  S.  714;  Guaranty  Co.  v.  Board  of  Liquida- 
tion, 105  U.  S.  622;  Greenwood  v.  Freight  Co.,  105  U.S.  13;  Kring  v.  Missouri, 
107  U.  S.  221;  Louisiana  v.  New  Orleans,  109  U.  S.  285;  GilflUan  v.  Union 
Canal  Co.,  109  U.  S.  401;  Nelson  v.  St.  Martin's  Parish,  111  U.  S.  716;  Virginia 
.  Coupon  Cases,  114  U.  &  370;  Amy  v.  Shelby  Co,  114  U.  S.  387;  Effinger  v. 
Kenney,  115  U.  S.  566;  New  Orleans  Gas  Co.  v.  La.  Light  Co.,  115  U.  S.  650; 
New  Orleans  Water-works  v.  Rivers,  115  U.  S.  674;  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683;  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  131; 
Stone  V.  Farmers'  Co.,  116  U.  S.  307;  Stone  v.  Illinois  Cent.  R  Co.,  116  U.  S. 
347;  Royall  v.  Virginia,  116  U.  8.  572;  St.  Tammany  Water-works  v.  New 
Orleans  Water-works,  130  U.  S.  64;  Church  v.  Kelsey,  131  U.  S.  283;  Lehigh 
Water  Co.  v.  Easton,  131  U.  S.  398;  Seibert  v.  Lewis,  133  U.  S.  284;  New  Or- 
leans Water-works  v.  La.  Sugar  Refining  Co.,  135  U.  S.  18;  Maynard  v.  Hill. 
135U.  S.  140;  Jaehne  v.  New  York,  128  U.  S.  189;  Denny  v.  Bennett,  128 
U.  S.  489;  Chinese  Exclusion  Case,  130  U.  S.  588;  Williamson  v.  New  Jersey, 
130  U.  S.  189;  Hunt  v.  Hunt,  131 U.  S.  clxv;  Freeland  v.  Williams,  181  U.  S. 
405;  Crenshaw  v.  U.  S.,  134  U.  S.  99;  McGahey  v.  Virginia,  135  U.  S.  663; 
Wheeler  v.  Jackson,  137  U.  S.  345;  Holden  v.  Minnesota,  137  U.  S.  483;  Sioux 
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City  R.  Co.  V.  Sioux  City,  138  U.  S.  98;  Essex  Public  Road  Board  v.  Skinkle, 
140  U.  S.  334;  Stein  v.  Bienville  Water  Supply  Co.,  141  U.  S.  67;  New 
York  V.  Squire,  145  U.  S.  175;  Brown  v.  Smart,  145  IT.  S.  454;  Morley 
V.  Railway  Co.,  146  U.  S.  163;  Hamilton  Co.  v.  Hamilton  City,  146  U.  S. 
358;  Sohurz  v.  Cook,  14817.  S.  397;  Railroad  Co.  v.  Bristol,  151  U.  S.  556;  Bryan 
V.  Board  of  Education,  151  U.  S.  639;  Railroad  Co.  v.  Pennsylvania,  153  U.  S. 
638;  Railroad  Co.  v.  Louisiana,  157  U.  S.  319;  Bergeman  v.  Boeker,  157  U.  S. 
655;  Bank  v.  Tennessee,  161  U.  S.  134;  Baltzer  v.  North  Carolina,  161  V.  S. 
240;  Hanford  v.  Da  vies,  163  U.  S.  373;  Railway  Co.  v.  Mathews,  165  U.  S.  1; 
Water  Power  Co.  v.  Water  Commissioners,  168  U.  S.  349;  Douglas  v.  Ken- 
tucky, 168  U.  S.  488;  Hawker  v.  New  York,  170  U.  S.  189;  Houston  &  Texas 
Central  Ry.Co.  v.  Texas,  170  U.  S.  343;  Railroad  Co.  v.  Jacobson,  179  U.  S.  380. 

^  No  state  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  congress. 

McCuUoch  V.  Maryland,  4  Wheat.  316;  Gibbons  v.  Ogden,  9  Wheat.  1; 
Brown  v.  Maryland,  13  Wheat.  419 ;  Mager  v.  Grima  et  al.,  8  How.  490 ;  Cooley 
V.  Wardens  of  Philadelphia,  13  How.  299;  Almy  v.  California,  34  How.  169; 
License  Tax  Cases,  5  Wall.  463;  Crandall  v.  Nevada,  6  Wall.  35;  Waring  v. 
Mayor,  8  Wall  110;  Woodruff  v.  Parham,  8  Wall.  133;  Hinson  v.  Lett,  8  Wall. 
148;  State  Tonnage  Tax  Cases,  13  Wall.  204;  State  Tax  on  Railway  Receipts, 
15  Wall.  284;  Inman  Co.  v.  Tinker,  94  U.  S.  338;  Cook  v.  Pennsylvania,  97 
U.  S.  566;  Packet  Co.  v.  Keokuk,  95  U.  S.  80;  People  v.  Compagnie,  107  U.  S. 
59;  Brown  v.  Houston,  114  U.  S.  633. 

'No  state  shall,  without  the  consent  of  congress,  lay  any 
duty  of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace, 
enter  into  any  agreement  or  compact  with  another  state,  or 
with  a  foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as  will  not  admit  of  delay. 

Green  v.  Biddle,  8  Wheat.  1;  Poole  et  al.  v.  Fleeger,  11  Pet.  185;  Cooley 
V.  Wardens  of  Philadelphia,  13  How.  399;  Peete  v.  Morgan,  19  Wall.  581 
Cannon  v.  New  Orleans,  30  Wall.  577;  Inman  Co.  v.  Tinker,  94  U.  S.  238 
Packet  Co.  v.  St.  Louis,  100  U.  S.  433;  Packet  Co.  v.  Keokuk,  95  U.  S.  80 
Vicksburg  v.  Tobin,  100  U.  S.  430;  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559 
Morgan  Co.  v.  Board  of  Health,  118  U.  S.  455;  Ouachita  Co.  v.  Aiken,  131 
U.  S.  444;  Huse  v.  Glover,  119  U.  8.  543. 

Article  II. 

Seotion  1.  1  The  executive  power  shall  be  vested  in  a  presi- 
dent of  the  United  States  of  America.     He  shall  hold  his  office 
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<Iuring  the  term  of  four  years,  and,  together  with  the  vice- 
president,  chosen  for  the  same  term,  be  elected  as  follows: 

^  Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole  num- 
ber of  senators  and  representatives  to  which  the  state  may  be 
entitled  in  the  congress;  but  no  senator  or  representative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

Chisholm  v.  Georgia,  2  Dall.  419;  Leitensdorfer  v.  Webb,  20  How.  165; 
Ex  parte  Siebold,  100  U.  S.  271;  McPherson  v.  Blocker,  146  U.  S.  1. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for 
two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same 
tate  with  themselves.  And  they  shall  make  a  list  of  all  the  persons  voted 
for,  and  of  the  number  of  votes  for  each:  which  list  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  president  of  the  senate.  Tlie  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house  of  representatives,  open  all  the 
certificates,  and  the  votes  shall  then  be  counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the  president,  if  such  number  be  a  ma- 
jority of  the  whole  number  of  electors  appointed;  and  if  there  be  more  than 
one  who  have  stich  majority,  and  have  an  equal  number  of  votes,  then  the 
house  of  representatives  shall  immediately  choose  by  ballot  one  of  them  for 
president;  and  if  no  person  have  a  majority,  then  from  the  five  highest  on 
the  list  the  said  house  shall  in  like  manner  choose  the  president.  But  in 
choosing  the  president,  the  votes  shall  be  taken  by  states,  the  representa- 
tion from  each  state  having  one  vote;  a  quorum  for  this  purpose  shall  con- 
sist of  a  member  or  members  from  two-thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  In  every  case,  after  the 
choice  of  the  president,  the  person  having  the  greatest  number  of  votes  of 
the  electors  shall  be  the  vice-president.  But  if  there  should  remain  two  or 
more  who  have  equal  votes,  the  senate  shall  choose  from  them  by  ballot  the 
vice-president.] 

This  clause  has  been  superseded  by  the  twelfth  amendment. 

'  The  congress  may  determine  the  time  of  choosing  the  elect- 
ors, and  the  day  on  which  they  shall  give  their  votes,  which 
day  shall  be  the  same  throughout  the  United  States. 

*No  person  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  constitution, 
shall  be  eligible  to  the  office  of  president;  neither  shall  any 
person  be  eligible  to  that  office  who  shall  not  have  attained  to 
the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

English  V.  Sailors'  Snug  Harbor,  3  Pet.  99. 
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In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice- 
president;  and  the  congress  may,  by  law,  provide  for  the  case 
of  removal,  death,  resignation,  or  inability  both  of  the  presi- 
dent and  vice-president,  declaring  what  officer  shall  then  act 
as  president;  and  such  officer  shall  act  accordingly  until  the 
disability  be  removed  or  a  president  shall  be  elected. 

*  The  president  shall,  at  stated  times,  receive  for  his  services 
a  compensation,  which  shall  neither  be  increased  nor  dimin- 
ished during  the  period  for  which  he  shall  have  been  elected ; 
and  he  shall  not  receive  within  that  period  any  other  emolu- 
ment from  the  United  States,  or  any  of  them. 

■'  Before  he  enter  on  the  execution  of  his  office,  he  shall  take 
the  following  oath  or  affirmation :  "  I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  office  of  president  of 
the  United  States,  and  will,  to  the  best  of  my  ability,  preserve, 
protect,  and  defend  the  constitution  of  the  United  States." 

Section  2.  ^  The  president  shall  be  commander-in-chief  of 
the  army  and  navy  of  the  United  States,  and  of  the  militia  of 
the  several  states  when  called  into  the  actual  service  of  the 
United  States.  He  may  require  the  opinion,  in  writing,  of 
the  principal  officer  in  each  of  the  executive  departments  upon 
any  subject  relating  to  the  duties  of  their  respective  offices ; 
and  he  shall  have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  cases  of  impeach- 
ment. 

United  States  v.  Wilson,  7  Pet.  150;  Ex  parte  Wells,  18  How.  307;  Ex 
parte  Garland,  4  Wall  333;  Armstrong's  Foundry,  6  Wall.  766;  The  Grape 
Shot,  9  Wall.  129;  United  States  v.  Padelford,  9  Wall.  542;  United  States 
V.  Klein,  13  Wall  128:  Armstrong  v.  United  States,  18  Wall.  153;  Pargoud 
V.  United  States,  13  Wall  156;  Hamilton  v.  Dillin,  21  Wall  73;  Mechanics' 
Bank  v.  Union  Bank,  32  Wall  276;  Lamar  v.  Browne,  92  U.  S.  187;  Wal- 
laoh  V.  Van  Riswick,  93  U.  S.  202. 

2  He  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  sen- 
ators present  concur;  and  he  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  senate,  shall  appoint  ambassa- 
dors, other  public  ministers  and  consuls,  judges  of  the  supreme 
court,  and  all  other  officers  of  the  United  States  whose  ap- 
pointments are  not  herein  otherwise  provided  for,  and  which 
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shall  be  established  by  law;  but  the  congress  may  by  law  vest 
the  appointment  of  such  inferior  officers,  as  they  think  proper, 
in  the  president  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments. 

Ware  v.  Hylton,  3  Dall.  199;  Marbmy  v.  Madison,  1  Cr.  137;  United 
States  V.  Kirkpatrick,  9  Wheat.  720;  American  Co.  v.  Canter,  1  Pet.  511; 
Foster  v.  Neilson,  3  Pet.  358;  Cherokee  Nation  v.  Georgia,  5  Pet.  1;  Patter- 
son V.  Gwinn,  5  Pet.  233;  Worcester  v.  Georgia,  6  Pet.  515;  New  Orleans  v. 
De  Armas  et  al.,  9  Pet.  334;  Holden  v.  Joy,  17  Wall.  211. 

'  The  president  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recass  of  the  senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session. 

United  States  v.  Kirkpatrick,  9  Wheat.  720. 

Section  3.  He  shall  from  time  to  time  give  to  the  congress 
information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and 
expedient;  he  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  witfi  respect  to  the  time  of  adjournment,  he  may  ad- 
journ them  to  such  time  as  he  shall  think  proper;  he  shall 
receive  ambassadors  and  other  public  ministers ;  he  shall  take 
care  that  the  laws  be  faithfully  executed,  and  shall  commission 
all  the  officers  of  the  United  States. 

Marbury  v.  Madison,  1  Cr.  137;  Kendall  v.  United  States,  13  Pet.  534; 
Luther  v.  Borden,  7  How.  1;  Mississippi  v.  Johnson,  President,  4  Wall.  475; 
Stewart  v.  Kahn,  11  Wall  493;  Ex  parte  Neagle,  135  U.  S.  1. 

Section  4.  The  president,  vice-president,  and  all  civil  officers 
of  the  United  States  shall  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors. 

Aeticle  III. 

Section  1.  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the 
congress  may  from  time  to  time  ordain  and  establish.  The 
judges,  both  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  office. 

Chisholm  v.  Georgia,  3  Dall.  419;  Stuart  v.  Laird,  1  Cr.  299;  United 
States  V.  Peters,  5  Cr.  115;  Cohens  v.  Virginia,  6  Cr.  264;  Martin  v.  Hunter, 
1  Wheat.  304;  Osborn  v.  United  States  Bank,  9  Wheat.  738;  Benner  v. 
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Porter,  9  How.  235;  United  States  v.  Eitohie,  17  How.  535;  Murray  v.  Ho- 
boken  Co.,  18  How.  272;  Ex  parte  Vallandigham,  1  Wall.  243;  Ames  v. 
Kansas,  111  U.  S.  449. 

Section  2.  ^  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority;  to  all  cases  affecting  ambassadors,  other  pub- 
lic ministers,  and  consuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  states; 
between  a  state  and  citizens  of  another  state;  between  citi- 
zens of  different  states;  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and  between 
a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 
subjects. 

Hayburn's  Case  (note),  2  Dall.  410;  Chisholm  v.  Georgia,  2  Dall.  419; 
Glass  V.  Sloop  Betsy,  3  Dall.  6;  United  States  v.  La  Vengeance,  3  Dall.  297; 
Hollingsworth  v.  Virginia,  3  Dall.  378;  Mossman  v.  Higginson,  4  Dall.  12; 
Mar  bury  v.  Madison,  1  Cr.  137;  Hepburn  v.  EUzey,  2  Cr.  444;  United  States 
V.  Moore,  3  Cr.  159;  Strawbridge  v.  Curtiss,  3  Cr.  267;  Ex  parte  BoUman,  4 
Cr.  75;  Rose  v.  Himely,  4  Cr.  241;  Chappedelaine  v.  Dechenaux,  4  Cr.  305; 
Hope  Co.  V.  Boardman,  5  Cr.  57;  Bank  Unitpd  States  v.  Devaux,  5  Cr.  61; 
Hodgson  V.  Bowerbank,  5  Cr.  303;  Owings  v.  Norwood,  5  Cr.  344;  Durousseau 
V.  United  States,  6  Cr.  307;  United  States  v.  Hudson,  7  Cr.  32;  Martin  v.  Hun- 
ter, 1  Wheat.  304;  Colson  v.  Lewis,  2  Wheat.  377 ;  United  States  v.  Bevans,  3 
Wheat.  336;  Cohens  v.  Virginia,  6  Wheat.  264;  Ex  parte  Kearney,  7  Wheat. 
38;  Matthews  v.  Zane,  7  Wheat.  164;  Osborn  v.  United  States  Bank,  9  Wheat. 
788;  United  States  v.  Ortega,  11  Wheat.  467;  American  Co.  v.  Canter,  1  Pet. 
511;  Jackson  v.  Twentyman,  2  Pet.  136;  Cherokee  Nation  v.  Georgia,  5 
Pet.  I;  New  Jersey  v.  New  York,  5  Pet.  283;  Davis  v.  Packard,  6  Pet.  41; 
United  States  v.  Arredondo,  6  Pet.  691;  Davis  v.  Packard,  7  Pet.  276; 
Breedlove  v.  Nickolet,  7  Pet.  413;  Brown  v.  Keene,  8  Pet.  112;  Davis  v. 
Packard,  8  Pet.  313;  New  Orleans  v.  De  Armas,  9  Pet.  234;  Rhode  Island 
V.  Massachusetts,  12  Pet.  657;  Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Bank 
of  Vicksburg  v.  Slocomb,  14  Pet.  60;  Suydam  v.  Broadnax,  14  Pet.  67; 
Prigg  V.  Pennsylvania,  16  Pet.  530;  L.,  C.  &  C.  Ry.  Co.  v.  Letson,  3  How. 
497;  Cary  v.  Curtis,  3  How.  336;  Warring  v.  Clark,  5  How.  441;  Luther  v. 
Borden,  7  How.  1;  Sheldon  v.  Sill,  8  How.  441;  Genesee  Chief  v.  Fitzhugh, 
13  How.  443;  Fretz  v.  Ball,  13  How.  466;  Neves  v.  Scott,  13  How.  368;  Penn- 
sylvania V.  Wheeling  Bridge,  13  How.  518;  Marshall  v.  B,  &  O.  R.  Co.,  16 
How.  814;  United  States  v.  Guthrie,  17  How.  384;  Smith  v.  Maryland,  18 
How.  71;  Jones  v.  League,  18  How.  76;  Murray  v.  Hoboken  Co.,  18  How. 
272;  Hyde  v.  Stone,  20  How.  170;  Irvine  v.  Marshall,  20  How.  558;  Fenn 
V.  polmes,  21  How.  481;  Morewood  v.  Enequist,  33  How.  491;  Kentucky  v. 
Dennison,  24  How.  66;  O.  &  M.  R.  Co.  v.  Wheeler,  1  Black,  286;  Steamer  St. 
Lawrence,  1  Black,  533;  Propeller  Commerce,  1  Black,  574j  Ex  parte  Val- 
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landigham,  1  Wall.  343;  Ex  parte  Milligan,  4  Wall.  1;  Moses  Taylor,  4  Wall. 
411;  Mississippi  v.  Johnson,  4  Wall.  475;  Hine  v.  Trevor,  4  Wall.  55.5;  Phila- 
delphia V.  Collector,  5  Wall.  720;  Georgia  v.  Stanton,  6  Wall.  50;  Payne  v. 
Hook,  7  WalL  425;  Alicia,  7  Wall  571;  Ex  parte  Yerger,  8  Wall.  85;  Insur- 
ance Co.  V.  Dunham,  11  Wall.  1;  Virginia  v.  West  "Virginia,  11  Wall.  39; 
Coal  Co.  V.  Blatchford,  11  Wall.  172;  Railway  Co.  v.  Whitton,  13  Wall.  370; 
Tarble's  Case,  13  Wall:  397;  Blyew  v.  United  States,  13  Wall.  581;  Davis  v. 
Gray,  16  Wall.  203;  Sewing  Machine  Cos.,  18  Wall.  353;  Insurance  Co.  v. 
Morse,  20  Wall.  445;  Vannevar  v.  Bryant,  31  Wall.  41;  Lotta wanna,  31 
Wall.  558;  Gaines  v.  Fuentes,  93  U.  S.  10;  Miller  v.  Dows,  94  U.  S.  444; 
Doyle  V.  Continental  Co.,  94  TJ.  S.  535;  Tennessee  v.  Davis,  100  U.  S.  357; 
Baldwin  v.  Franks,  130  U.  S.  678;  Barron  v.  Burnside,  131  U.  S.  186;  St.  L., 
I  M.  &  S.  Ry.  Co.  V.  Vickers,  123  tr.  S.  360;  Brooks  v.  Missouri,  134  U.  S.  394; 
New  Orleans  Waterworks  v.  Louisiana  Sugar  Ref.  Co.,  135  U.  S.  18; 
Spencer  v.  Merchant,  135  XJ.  S.  345;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S. 
46;  Felix  v.  Scharnweber,  135  U.  S.  54;  H.  &  St.  J.  R.  Co.  v.  Missouri  River 
Co.,  135  U.  S.  360;  Kreiger  v.  Shelby  R  Co.,  135  U.  S.  39;  Craig  v.  Leiten- 
dorfer,  137  U.  S.  764;  Jones  v.  Craig,  137  U.  S.  313;  Wisconsin  v.  Pelican 
Ins.  Co.,  137  U.  S.  265;  United  States  v.  Beebe,  137  U.  S.  338;  Chinese  Ex- 
clusion Case,  130  U.  S.  581;  United  States  v.  Texas,  143  U.  S.  631;  Louisiana 
V.  Texas,  176  U.  S.  1. 

^  In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  supreme  court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  congress  shall  make. 

Chisholm  v.  Georgia,  3  Dall.  419;  Wiscart  v.  Dauchy,  3  Dall.  321;  Mar- 
bury  V.  Madison,  1  Cr.  137;  Durousseau  v.  United  States,  6  Cr.  307;  Martin 
V.  Hunter,  1  Wheat.  304;  Cohens  v.  Virginia,  6  Wheat.  234;  Ex  parte  Kearney, 
7  Wheat.  38;  Wayman  v.  Southard,  10  Wheat.  1;  Bank  of  United  States  v. 
Halstead,  10  Wheat.  51:  United  States  v.  Ortega,  11  Wheat.  467;  Cherokee 
Nation  v.  Georgia,  5  Pet.  1;  Ex  parte  Crane,  5  Pet.  189;  New  Jersey  v.  New 
York,  5  Pet.  283;  Sibbald  v.  United  States,  12  Pet.  488;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657;  Pennsylvania  v.  Wheeling  Bridge,  13  How.  518; 
In  re  Kaine,  14  How.  103;  Ableman  v.  Booth,  21  How.  506;  Freeborn  v. 
Smith,  3  WalL  160;  Ex  parte  McCardle,  6  Wall.  318;  Ex  parte  MoCardle,  7 
Wall.  506;  Ex  parte  Yerger,  8  Wall.  85;  Lucy,  8  Wall.  307;  Justices  v.  Mur- 
ray, 9  Wall.  374;  Pennsylvania  v.  Quicksilver  Co.,  10  Wall.  553;  Murdook  v. 
Memphis,  30  Wall.  590;  Bors  v.  Preston,  111  U.  S.  353;  Ames  v.  Kansas,  111 
U.  S.  449. 

'  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the  state  where  the 
said  crimes  shall  have  been  committed;  but  when  not  com- 
mitted within  any  state,  the  trial  shall  be  at  such  place  or 
places  as  the  congress  may,  by  law,  have  directed. 

Ex  parte  Milligan,  4  Wall.  3;  Cook  v.  United  States,  138  U.  S.  157. 
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Section  3.  '  Treason  against  the  TJnited  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  ene- 
mies, giving  them  aid  and  comfort.  No  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court. 

United  States  v.  Insurgents,  2  Dall.  335;  United  States  v.  Mitchell,  3  DalL 
348;  Ex  parte  BoUman,  4  Or.  75;  United  States  v.  Burr,  4  Cr.  469. 

^  The  congress  shall  have  power  to  declare  the  punishment  of 
treason;  but  no  attainder  of  treason  shall  work  corruption  of 
blood  or  forfeiture,  except  during  the  life  of  the  person  at- 
tainted. 

Bigelow  V.  Forest,  9  Wall.  839;  Day  v.  Micou,  18  Wall  156;  Ex  parte 
Lange,  18  Wall.  163;  Wallach  v.  Van  Eiswiok,  92  U.  S.  303. 

Aeticle  IY. 

Section  1.  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state.  And  the  congress  may  by  general  laws  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall 
be  proved,  and  the  effect  thereof. 

Mills  V.  Duryee,  7  Cr.  481;  Hampton  v.  McConnel,  3  Wheat.  234;  Mayhew 
V.  Thatcher,  6  Wheat.  139;  Darby  v.  Mayer,  10  Wheat.  465;  United  States 
V.  Amedy,  11  Wheat.  393;  Caldwell  v.  Carrington,  9  Pet.  86;  M'Elmoyle  v. 
Cohen,  13  Pet.  313;  Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Bank  of  Alabama 
V.  Dalton,  9  How.  533;  D'Aroy  v.  Ketchum,  11  How.  165;  Christmas  v.  Rus- 
sell, 5  Wall.  390;  Green  v.  Van  Buskirk,  7  Wall.  139;  Paul  v.  Virginia,  8 
Wall.  168;  Public  Works  v.  Columbia  College,  17  Wall.  531;  Thompson  r. 
Whitman,  18  Wall.  457;  Bonaparte  v.  Tax  Court,  104  U.  S.  593;  Hanley  v. 
Donoghue,  116  U.  S.  1;  Renaud  v.  Abbott,  116  U.  S.  377;  C.  &  A.  R.  Co.  v. 
Wiggins  Ferry  Co.,  119  U.  S.  615;  Cole  v.  Cunningham,  133  U.  S.  107;  Man- 
ning V.  French,  133  U.  S.  186;  Blount  v.  Walker,  134  U.  S.  607;  Simmons  v. 
Seals,  138  U.  S.  439;  Reynolds  v.  Stooklin,  140  U.  S.  354;  Carpenter  v. 
Strange,  141  U.  S.  37;  Huntington  v.  Attrill,  146  U.  S.  657;  Laing  v.  Rigney, 
160  U-  S.  531;  ESiilway  Co.  v.  Sturm,  174  U,  S.  710;  Thormann  v.  Frame,  176 
U.  S.  350. 

Section  2.  ^  The  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states. 

Bank  of  United  States  v.  Devereux,  5  Cr.  61;  Gassies  v.  Ballou,  6  Pet.  761; 
Rhode  Island  v.  Massachusetts,  13  Pet.  657;  Bank  of  Augusta  v.  Earle,  13 
Pet.  519;  Moore  v.  Illinois,  14  How.  13;  Conner  v.  Elliot,  18  How.  591;  Dred 
Scott  V.  Sanford,  19  How.  393;  Crandall  v.  Nevada,  6  Wall.  35;  Woodruff  v. 
Parham,  8  Wall.  133;  Paul  v.  Virginia,  8  Wall.  168;  Downham  v.  Alexandria, 
10  Wall.  173;  Liverpool  Co.  v.  Massachusetts.  10  Wall.  566;  Ward  v.  Mary- 
land, 12  Wall.  418;  Slaughter-house  Cases,  16  Wall.  36;  Brad  well  v.  State,  16 
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Wall.  130;  Chemung  Bank  v.  Lowery,  93  U.  S.  73;  McCready  v.  Virginia,  94 
U.  S.  391;  Brown  v.  Houston,  114  U.  S.  622;  Pembina  Mining  Co.  v.  Penn- 
sylvania, 135  U.  S.  181;  Kimmish  v.  Ball,  139  U,  S.  317;  Blake  v.  McClung, 
173  U.  S.  239. 

''A  person  charged  in  any  state  with  treason,  felony,  or  other 
crirne,  who  shall  flee  from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime. 

Holmes  v.  Jennison,  14  Pet.  540;  Kentucky  v.  Dennison,  24  How.  66; 
Taylor  v.  Tainter,  16  Wall.  866;  lilscelles  v.  Georgia,  148  U.  S.  537. 

'  No  person  held  to  service  or  labor  in  one  state,  under  the 

laws  thereof,  escaping  into  another,  shall,  in  consequence  of 

any  law  or  regulation  therein,  be  discharged  from  such  service 

or  labor,  but  shall  be  delivered  up  on  claim  of  the  party  to 

whom  such  service  or  labor  may  be  due. 

Prigg  V.  Pennsylvania,  16  Pet.  539;  Jones  v.  Van  Zandt,  5  How.  215; 
Strader  v.  Graham,  10  How.  83;  Moore  v.  Illinois,  14  How.  13;  Dred  Scott 
V.  Sanford,  19  How.  393;  Ableman  v.  Booth,  21  How.  506;  Callan  v.  Wilson, 
137  U.  S.  540;  Railway  Ca  v.  Alabama,  138  U.  S.  96. 

Seo"tion  3.  '  New  states  may  be  admitted  by  the  congress  into 
this  Union ;  but  no  new  state  shall  be  formed  or  erected  within 
the  jurisdiction  of  any  other  state,  nor  any  state  be  formed  by 
the  junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  the  legislatures  of  the  states  concerned  as  well 
as  of  the  congress. 

American  Insurance  Co.  v,  Canter,  1  Pet.  511 ;  Pollard  v.  Hagan,  3  How. 
213;  Cross  v.  Harrison,  16  How.  164. 

^The  congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States  or  of  any  particular  state. 

McCuUoch  V.  Maryland,  4  Wheat.  316;  American  Ins.  Co.  v.  Canter,  1  Pet. 
511;  United  States  v.  Gratiot,  14  Pet.  536;  United  States  v.  Rogers.  4  How. 
567;  Cross  v.  Harrison,  16  How.  164;  Muokey  v.  Coxe,  18  How.  100;  Gibson 
V.  Chouteau,  13  Wall.  93;  Clinton  v.  Englebert,  13  Wall.  434;  Beall  v.  New 
Mexico,  16  Wall.  535. 

Section  4.  The  United  States  shall  guarantee  to  every  state 
in  this  Union  a  republican  form  of  government,  and  shall  pro- 
tect each  of  them  against  invasion;  and  on  application  of  the 
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legislature,  or  of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence. 

Luther  v.  Borden,  7  How.  1;  Texas  v.  White,  7  Wall.  700. 

Akticle  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem 
it  necessary,  shall  propose  amendments  to  this  constitution,  or^ , 
on  the  application  of  the  legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  proposing  amendments  j 
which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  constitution,  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  states,  or  by  conventions  in  three- 
fourths  thereof,  as  the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  the  congress ;  Provided,  That  no  amend- 
ment which  may  be  made  prior  to  the  year  one  thousand  eight 
hundred  and  eight  shall  in  any  manner  affect  the  first  and 
fourth  clauses  in  the  ninth  section  of  the  first  article ;  and  that 
no  state,  without  its  consent,  shall  be  deprived  of  its  equal  suf- 
frage in  the  senate. 

HoUingsworth  v.  Virginia,  3  DalL  378. 

Article  YI. 

'All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  constitution,  shall  be  as  valid  against  the 
United  States  under  this  constitution,  as  under  the  confedera- 
tion. 

2  This  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
vfhich  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  any  thing  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding. 

Hayburn's  Case,  2  DalL  409;  Ware  v.  Hylton,  3  Dall,  199;  Calder  v.  Bull, 
3  Dall.  386;  Marbury  v.  Madison,  1  Cr.  137;  Chirac  v.  Chirac,  2  Wheat.  259; 
McCuUooh  V.  Maryland,  4  Wheat.  316;  Society  v.  New  Haven,  8  Wheat.  464; 
Gibbons  v.  Ogden,  9  Wheat.  1;  Foster  v.  Neilson,  2  Pet.  253;  Buckner  v. 
Finley,2  Pet.  586;  Worcester  v.  Georgia,  6  Pet.  515;  Kennett  v.  Chambers, 
14  How.  38;  Lodge  v.  Woolsey,  18  How.  331;  New  York  v.  Dibble,  21  How. 
366;  Ablemanv.  Booth,  31  How.  506;  Sinnot  v.  Davenport,  22  How.  227; 
Foster  v.  Davenport,  32  How.  244;  Haver  v.  Taker,  9  Wall.  32;  Whitney  v. 
Robertson,  124  U.  S.  190. 
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'  The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  oflBoers,  both  of  the  United  States  and  of  the  several 
states,  shall  be  bound  by  oath  or  affirmation,  to  support  this 
constitution ;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States. 

Ex  parte  Garland,  4  Wall.  333. 

Aeticle  VII. 

The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  constitution  between 
the  states  so  ratifying  the  same. 

Done  in  convention  by  the  unanimous  consent  of  the  states 
present  the  seventeenth  day  of  September,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-seven  and 
of  the  independence  of  the  United  States  of  America  the 
twelfth.    In  witness  whereof  we  have  hereunto  subscribed 


our  naipes. 


John  Langdon, 

Nathaniel  Goeham, 

Wm.  Saml  Johnson, 
Alexandee  Hamilton. 

"Wil:  Livingston, 
Wm.  Patteeson, 

B.  Feanklin, 
Kobt.  Moeeis, 
Tho:  Fitzsimons, 
James  Wilson, 
57 


Go  WASHINGTON— 
Presidt.  and  Deputy  from  Virginia. 

new  hampshiee. 

Nicholas  Gilman. 

massachusetts. 

EuFus  King. 

CONNECTICUT. 

BOGEE   ShEEMAN. 
NEW   TOEK. 


new  jeeset. 

David  Beeaelbt, 
JoNA  Dayton. 

pennsylvania. 

Thomas  Mifflin, 
Geo:  Olymbe, 
Jaeed  Ingeesoll, 
Gouv:  Moeeis. 
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DELAWARE. 

Geo:  Eead,  GuNNma  Bedfoed,  Jun'k, 

John  DicKiNsoisr,  Eiohaed  Bassett. 

Jaoo:  Beoom, 

maetland. 

James  M'Henet,  Dan:  op  St.  Thos.  Jbnifee. 

Danl  Caeeoll, 

,  yieginia. 

John  Blaie,  James  Madison,  Je. 

'  noeth  caeolina. 

Wm.  Blount,  Eigh'd  Dobbs  Spaight. 

Htr.  Williamson, 

south    CAEOLINA. 

J.  Eutledgb,  Chaeles  Coteswoeth  Finok- 

Ohaeles  Pinoknet,  net, 

PiBEOE   BUTLEE. 

GEOEGIA, 

William  Few,  Abe.  Baldwin. 

Attest:  WILLIAM  JACKSON,  Secrela/ry. 

Articles  in  Addition  to,  and  Amendment  of  the  Constitu- 
tion of  the  United  States  of  Ameeica,  Peoposed  by 
congeess,  and  ratified  by  the  legislatures  of  the 
Seveeal  States  Puesuant  to  the  Fifth  Aeticle  of  the 
Oeiginal  Constitution. 

[Aeticle  I.] 

Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the 
people  peaceably  to  assemble  and  to  petition  the  government 
for  a  redress  of  grievances. 

Terret  v.  Taylor,  9  Cr.  43;  Vidal  v.  Girard,  2  How.  137;  Ex  parte  Garland, 
4  "Wall.  333;  United  States  v.  Cruikshank,  93  U.  S.  543;  Reynolds  v.  United 
States,  98  U.  S.  145;  Davis  v.  Season,  133  U.  S.  333;  Eilenbecker  v.  Plymouth 
County,  134  U.  S.  31;  In  re  Rapier,  143  U.  S.  110;  Bradfleld  v.  Roberts,  175 
U.  S.  391. 

[Aeticle  XL] 

A  well-regulated  militia,  being  necessary  to  the  security  of 
a  free  state,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed. 

Presser  V.  Illinois,  116  U.  S.  353;  Eilenbecker  v.  Plymouth  County,  134 
U.  S.  81. 
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[Aeticle  III.] 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner,  nor  in  time  of  war  but  in  a 
manner  to  be  prescribed  by  law. 

Eilenbecker  v.  Plymouth  County,  134  U.  S.  31. 

[Aeticle  IY.] 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreasonable  searches  and  seizures 
shall  not  be  violated,  and  no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized. 

Smith  V.  Maryland,  18  How.  71;  Murray  v.  Hoboken  Co.,  18  How.  373; 
Ex  parte  Milligan,  4  Wall.  3;  Boyd  v.  United  States,  116  U.  S.  616;  Eilen- 
becker V.  Plymouth  County,  134  U.  S.  31. 

[Article  Y.] 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  pub- 
lic danger ;  nor  shall  any  person  be  subject  for  the  same  of- 
fense to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law;  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation. 

United  States  v.  Perez,  9  Wheat.  579;  Barron  v.  Baltimore,  7  Pet.  348; 
Fox  V.  Ohio,  5  How.  410;  West  Bridge  v.  Dix,  6  How.  507;  Mitchell  v.  Har- 
mony, 13  How.  115;  Moore  v.  Illinois,  14  How.  13;  Murray  v.  Hoboken  Co., 
18  How.  373;  Dynes  v.  Hoover,  30  How.  65;  Withers  v.  Buckley,  30  How. 
84;  Gilman  v.  Sheboygan,  3  Black,  510;  Ex  parte  Milligan,  4  Wall.  2; 
Twitchell  v.  Commonwealth,  7  Wall.  321;  Hepburn  v.  Griswold,  8  Wall. 
608;  Miller  v.  United  States,  11  Wall  368;  Legal  Tender  Cases,  13  Wall.  457; 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166;  Osborn  v.  Nicholson,  13  Wall.  654; 
Ex  parte  Lange,  18  Wall  163;  Kohl  v.  United  States,  91  U.  S.  367;  Cole  v. 
LaGrange,  113  U.  S.  1;  Ex  parte  Wilson,  114  U.  S.  417;  Brown  v.  Grant,  116 
U.  S.  307;  Boyd  v.  United  States,  116  U.  S.  616;  Makin  v.  United  States,  117 
U.  S.  348;  Ex  parte  Bain,  121  U.  S.  1;  Parkinson  v.  United  States,  121  U.  S. 
281;  Spies  v.  Illinois,  123  U.  S.  131;  Sands  v.  Manistee  River  Co.,  123  U.  S. 
288;  Mugler  v.  Kansas,  123  U.  S.  623;  Great  Falls  Co.  v.  Attorney-General, 
124  U.  8.  581;  United  States  v.  DeWalt,  138  U.  S.  393;  Huling  v.  Kaw  Valley 
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Co.,  130  U.  S.  559;  Freeland  v.  Williams,  131  IT.  S.  405;  Suggs  v.  Thornton, 
132  U.  S.  534;  Eilenbecker  v.  Plymoutji  County,  134  U.  S.  31;  New  Orleans 
V.  New  Orleans  Waterworks,  143-  U.  S.  79;  Counselman  v.  Hitchcock,  143 
U,  a  547;  Horn  Co.  v.  New  York,  143  U.  S.  305;  Shoemaker  v.  United 
States,  147  U.  S.  283;  Thorington  v.  Montgomery,  147  U.  S.  490;  Mononga- 
hela  Navigation  Co.  v.  United  States,  148  U.  S.  312;  Johnson  v.  Sayer,  158 
U.  S.  109;  Bauman  v.  Eoss,  167  U.  S.  548;  Norwood  v.  Baker,  173  U.  S.  269; 
Scranton  v.  Wheeler,  179  U.  S.  141. 

[Aeticle  VI.] 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law, 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation ; 
to  be  confronted  with  the  witnesses  against  him ;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defense. 

United  States  v.  Cooledge,  1  Wheat.  415;  Ex  parte  Kearney,  7  Wheat. 
38;  United  States  v.  Mills,  7  Pet.-142;  Barron  v.  Baltimore,  7  Pet.  343;  Fox 
V.  Ohio,  5  How.  410;  Withers  v.  Buckley,  30  How.  84;  Ex  parte  Milligan,  4 
Wall  3;  Twitohell  v.  Commonwealth,  7  Wall.  331;  Miller  v.  United  States, 
11  Wall.  368;  United  States  v.  Cook,  17  Wall  168;  United  States  v.  Cruik- 
shank,  92  U.  S.  542;  Spies  v.  Illinois,  133  U.  S.  131;  Eilenbecker  v.  Plymouth 
County,  134  U.  S.  31;  Thompson  v.  Utah,  170  U.  S.  343;  Motes  v.  United 
States,  178  U.  S.  458. 

[Aeticle  VII.] 

In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law. 

United  States  v.  La  Vengeance,  3  Dall.  397;  Bank  of  Columbia  v.  Oakley, 
4  Wheat.  235;  Parsons  v.  Bedford,  3  Pet.  433;  Livingston  v.  Moore,  7  Pet. 
469;  Webster  v.  Eeid,  11  How.  437;  State  of  Pennsylvania  v.  Wheeling 
Bridge,  13  How.  518;  Justices  v.  Murray,  9  Wall.  274;  Edwards  v.  Elliott, 
21  Wall.  532;  Pearson  v.  Yewdall,  95  U.  S.  294;  MoElrath  v.  United  States, 
103  U.  8.  436;  Callan  v.  Wilson,  127  U.  S.  540;  Ark.  Valley  Co.  v.  Mann,  130 
U.  S.  69:  Eilenbecker  v.  Plymouth  County,  134  U.  S.  31;  Scott  v.  Neely,  140 
U.  S.  106;  Cates  v.  Allen,  149  U.  8.  451;  Coughran  v.  Bigelow,  164  U.  S.  301. 

[Aeticle  VIII.] 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

Puryear  v.  Commonwealth,  5  Wall  475;  Eilenbecker  v.  Plymouth  County, 
134  U.  S.  31;  McElvaine  v.  Brush,  142  U.  S.  155. 
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[Aeticle  IX.] 

The  enumeration  in  the  constitution  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

Livingston  v.  Moore,  7  Pet.  469. 

[Aeticle  X.] 

The  powers  not  delegated  to  the  United  States  by  the  con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
states  respectively,  or  to  the  people. 

Chisholm  v.  Georgia,  2  Dall.  419;  Hollings worth  v.  Virginia,  3  Dall.  378; 
Martin  v.  Hunter,  1  Wheat.  304;  McOulloch  v.  Maryland,  4  Wheat.  316; 
Anderson  v.  Dunn,  6  Wheat.  204;  Cohens  v.  Virginia,  6  Wheat.  264;  Osborn 
V.  United  States  Bank,  9  Wheat  738;  Buehler  v.  Finley,  2  Pet.  586;  Able- 
man  V.  Booth,  21  How.  506;  Collector  v.  Day,  11  Wall.  113;  Claflin  v.  House- 
man, 93  U.  S.  130;  Inman  Co.  v.  Tinker,  94  U.  S.  238;  W.  U.  Tel.  Co.  v.  Pen- 
dleton, 122  U.  S.  347;  Bowman  v.  Chicago,  etc.  Ry.  Co.,  135  XJ.  S.  465;  Mahon 
V.  Justice,  137  U.  S.  700. 

Aeticle  XI. 
The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of  an- 
other state,  or  by  citizens  or  subjects  of  any  foreign  state. 

Georgia  v.  Brailsford,  2  Dall.  403;  Chisholm  v.  Georgia,  2  Dall.  419;  Hol- 
lingsworth  v.  Virginia,  3  Dall.  378;  Cohen  v.  Virginia,  6  Wheat.  264;  Osborn 
V.  United  States  Bank,  9  Wheat.  738;  United  States  v.  Planters'  Bank,  9 
Wheat.  904;  Georgia  v.  Juan  Madrazo,  1  Pet.  110;  Cherokee  IJation  v.  Geor- 
gia, 5  Pet.  1;  Briscoe  v.  Bank  of  Kentucky,  11  Pet.  357;  Curran  v.  Arkansas,' 
15  How.  304;  New  Hampshire  v.  Louisiana,  108  U.  S.  76;  Virginia  Coupon 
Cases,  114  U.  S.  270;  Hagood  v.  Southern,  117  U.  S.  52;  In  re  Ayres,  128 
U.  S.  443;  Lincoln  Co.  v.  Luning,  133  U.  S.  529;  Hans  v.  Louisiana,  134  U.  S. 
1;  North  Carolina  v.  Semple,  134  U.  S.  23;  Pennoyer  v.  McConnaughy,  140 
U.  S.  1;  Scott  Y.  Donald,  165  U.  S.  58,  107;  Tindal  v.  Wesley,  167  U.  S.  304; 
Smith  V.  Ames,  169  U.  S.  466;  Fitts  v.  McGhee,  173  U.  S.  516;  Smith  v. 
Reeves,  178  U.  S.  436. 

Aeticle  XII. 
'  The  electors  shall  meet  in  their  respective  st-ates  and  vote  by 
ballot  for  president  and  vice-president,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  themselves; 
they  shall  name  in  their  ballots  the  person  voted  for  as  presi- 
dent, and  in  distinct  ballots  the  person  voted  for  as  vice-presi- 
dent, and  they  shall  make  distinct  lists  of  all  persons  voted  for 
as  president,  and  of  all  persons  voted  for  as  vice-president,  and  of 
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the  number  of  votes  for  each,  which  lists  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the 
United  States,  directed  to  the  president  of  the  senate.  The 
president  of  the  senate  shall,  in  presence  of  the  senate  and 
house  of  representatives,  open  all  the  certificates,  and  the  votes 
shall  then  be  counted.  The  person  having  the  greatest  num- 
ber of  votes  for  president  shall  be  the  president,  if  such  num- 
ber be  a  majority  of  the  whole  number  of  electors  appointed; 
and  if  no  person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers  not  exceeding  three  on  the  list  of 
those  voted  for  as  president,  the  house  of  representatives  shall 
choose  immediately,  by  ballot,  the  president.  But  in  choosing 
the  president  the  votes  shall  be  taken  by  states,  the  representa- 
tion from  each  state  having  one  vote.  A  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two-thirds  of 
the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  house  of  representatives  shall  not 
choose  a  president  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  following,  then 
the  vice-president  shall  act  as  president,  as  in  case  of  the  death 
or  other  constitutional  disability  of  the  president.  The  person 
having  the  greatest  number  of  votes  as  vice-president  shall  be 
the  vice-president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed,  and  if  no  person  have  a  majority, 
then  from  the  two  highest  numbers  on  the  list  the  senate  shall 
choose  the  vice-president.  A  quorum  for  the  purpose  shall  con- 
sist of  two-thirds  of  the  whole  number  of  senators,  and  a  ma- 
jority of  the  whole  number  shall  be  necessary  to  a  choice.  But 
no  person  constitutionally  ineligible  to  the  office  of  president 
shall  be  eligible  to  that  of  vice-president  of  the  United  States. 

Article  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  tfie  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

Dred  Scott  v.  Sanford,  19  How.  393;  White  v.  Hart,  13  Wall  646;  Osbora 
V.  Nicholson,  13  Wall.  654;  Slaughter-house  Cases,  16  Wall.  36;  Ex  parte 
Virginia,  100  U.  S.  339;  Civil  Rights  Case,  109  U.  8.  3;  Robertson  v.  Bol- 
vrin,  165  U.  S.  275. 
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Aeticle  xrv. 

Section  1.  All  persons  born  or  naturalized  in  the  TJnited 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein  they  reside.  No 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

Strauder  v.  West  Virginia,  100  CT.  S.  303;  Virginia  v.  Rivers,  100  U.  S. 
Ex  parte  Virginia,  100  U.  S.  339;  Missouri  v.  Lewis,  101  U.  S.  22;  Civil  Rights 
Cases,  109  U.  S.  3;  Louisiana  v.  New  Orleans,  109  U.  S.  285;  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516;  Hagar  v.  Reclamation  t)ist..  Ill  U.  S.  701;  Elk  v. 
Wilkins,  112  U.  S.  94;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9;  Barbier  v. 
Connolly,  113  U.S.  27;  Provident  Institution  v.  Jersey  City,  118  U.  S.  506; 
Soon  Hing  v.  Crowley,  113  U.  S.  703;  Wurts  v.  Hoagland,  114  U.  S.  606;  Ky. 
R.  R.  Tax  Cases,  115  U.  S.  321;  Campbell  v.  Holt,  115  U.  S.  620;  Presser  v. 
Illinois,  116  U.  S.  252;  Stone  v.  Farmers'  Co.,  116  U.  S.  307;  Arrowsmith  v. 
Harmoning,  118  U.  S.  194;  Yiok  Wo  v.  Hopkins,  118  U.  S.  356;  Santa  Clara 
Ca  V.  a  Pac.  R.  Co.,  118  U.  S.  394;  Phila.  Kre  Ass'n  v.  N.  Y.,  119  U.  S.  110; 
Schmidt  v.  Cobb,  119  U.  a  286;  Baldwin  v.  Frank,  119  U.  S.  678;  Hayes  v. 
Missouri,  120  U.  a  68;  Church  v.  Kelsey,  121 U.  S.  282;  Pembina  Co.  v.  Penn- 
sylvania, 125  U.  S.  181;  Spencer  v.  Merchant,  125  U.  S.  345;  Dow  v.  Beidel- 
man,  125  U.  S.  680;  Bank  of  Redemption  v.  Boston,  125  U.  S.  60;  Ro  Bards 
V.  Lamb,  127  U.  S.  58;  Mo.  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S.  205;  M.  &  St. 
L.  Ry.  Co.  v.  Herrick,  127  U.  S.  210;  Powell  v.  Pennsylvania,  127  U.  S.  678; 
Kidd  V.  Pearson,  128  U.  S.  1;  N.  C.  etc.  Ry.  Co.  v.  Alabama,  128  1J.  S.  96; 
Walston  V.  Navin,  128  p.  a  578;  M.  &  St.  L.  Ry.  Co.  v.  Beokwith,  129  U.  S. 
26;  Dent  v.  West  Va.,  129  U.  S.  114;  Huling  v.  Kaw  VaUey  Ry.  Co.,  130 
U.  a  559;  Freeland  v.  Williams,  131  U.  S.  405;  Eilenbecker  v.  Plymouth  Co., 
134  U.  a  31;  Bell  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S.  232;  Home  Ins.  Co. 
V.  New  York,  134  U.  a  594;  L.  &  N.  R  Co.  v.  Woodson,  134  U.  S.  614;  York 
V.  Texas,  137  U.  S.  15;  T.  P.  R  Co.  v.  S.  P.  R  Co.,  137  U.  a  48;  Crowley  v. 
Christensen,  137  U.  S.  86;  St  P.,  M.  etc.  R  Co.  v.  Philps,  137  U.  S.  528; 
Caldwell  v.  Texas,  137  U.  S.  692;  Kauffman  v.  Wooters,  138  U.  S.  285;  Leeper 
V.  Texas,  139  U.  S.  462;  In  re  Manning,  139  U.  a  504;  Natal  v.  Louisiana, 
139  U.  a  621;  Lent  v.  Tillsen,  140  U.  S.  316;  Kaukauna  Co.  v.  Green  Bay, 
142  U.  a  254;  C,  A.  &  C.  R  Co.  v.  Gibbes,  142  U.  a  386;  Nishimura-Ekin 
V.  United  States,  142  U.  S.  651;  Horn  Co.  v.  New  York,  143  U.  a  305;  New 
York  V.  Squires,  145  U.  S.  175;  Morley  v.  Railway  Co.,  146  U.  S.  162;  Hal- 
linger  V.  Davis,  146  U.  S.  314;  Yesler  v.  Commissioners,  146  U.  S.  646;  Jen- 
nings v.  Ridge  Co.,  147  U.  S.  147;  Giozza  v.  Tiernan,  148  U.  S.  657;  Paulsen 
V.  Portland,  149  U.  S.  30;  Railway  Co.  v.  Emmons,  149  U.  S.  364;  Railway 
Co.  V.  Wright,  151  U.  a  470;  Lawton  v.  Steel,  152  U.  a  133;  Duncan  v.  Mis- 
souri, 152  U.  a  377;  Merchant  v.  Railroad  Co..  153  U.  S.  380;  Brass  v.  Stoeser, 
153  U.  a  391 ;  Scott  v.  McNeal,  154  U.  S.  34;  Railway  Co.  v.  Backus,  154  U.  8. 
431;  Gray  v.  Connecticut,  159  U.  a  74;  Central  Land  Co.  v.  Laidley,  159  U.  a 
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103;  Moore  v.  Missouri,  159  U,S.  673;  Railway  Co.  v.  Iowa,  160  TT.  S.  389;  El- 
dridge  v.  Trezevant,  160  U.  S.  453;  Lowe  v.  Kansas,  168  U.  S.  81;  Plessy  v. 
'Ferguson,  163  U.  S.  537;  Telegraph  Co.  v.  Taggart,  163  U.  S.  1;  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  S.  113;  Railway  Co.  v.  Nebraska,  164 
U.  S.  403;  Covington  &  Lexington  Turnpike  Road  Co.  v.  Sandford,  164  U.  S. 
578;  Railway  Co.  v.  Mathews,  165  U.  S.  1;  Railway  Co.  v.  Ellis,  165  U.  S.  150; 
Jones  V.  Brim,  165  T7.  S.  180;  Express  Co.  v.  Ohio,  165  IT.  S.  194;  Telegraph 
Co.  V.  Indiana,  165  U.  S.  304;  Railroad  Co.  v.  Chicago,  166  U.  S.  226;  Glad- 
son  V.  Minnesota,  166  U.  S.  427;  Davis  v.  Massachusetts,  167  U.  S.  43;  Turner 
V.  New  York,  168  U.  S.  90;  Hodgson  v.  Vermont,  168  U.  S.  263;  Wilson  v. 
Lambert,  168  U.  S.  611;  Holden  v.  Hardy,  169  U.  S.  366;  Savings  Society  v. 
Multnomah  County,  169  IT.  S.  421;  Smyth  v.  Ames,  169  IT.  S.  466;  United 
States  v.  Wong  Kim  Ark,  169  IT.  S.  649;  Wilson  v.  North  Carolina,  169  U.  S. 
586;  Williams  v.  Mississippi,  170  IT.  S.  213;  Galveston,  etc.  Ry.  Co.  v.  Texas, 
170  IT.  S.  336;  Magoun  v.  Illinois  Trust  &  Savings  Bank,  170  IT.  S.  283;  Will- 
iams V.  Eggleston,  170  IT.  S.  304;  Tinsley  v.  Anderson,  171  IT.  S.  101;  Meyer 
V.  Richmond,  172  IT.  S.  83;  Blake  v.  McClung,  172  U.  S.  239;  Orient  Ins.  Co. 
V.  Daggs,  173  IT.  S.  557:  Central  Loan  &  Trust  Co.  v.  Campbell  Commission 
Co.,  173  IT.  S.  84:  Railroad  Co.  v.  Matthews,  174  IT.  S.  96;  Brown  v.  New 
Jersey,  175  IT.  S.  173;  Tullis  v.  Railroad  Co.,  175  U.  S.  348;  Gumming  v. 
Richmond  County  Board  of  Education,  175  IT.  S.  538;  Blake  v.  McClung,  176 
U.  S.  59;  Weyerhaueser  v.  Minnesota,  176  IT.  S.  550;  Maxwell  v.  Dowe,  176 
IT.  S.  581;  Ohio  Oil  Co.  v.  Indiana,  177  IT.  S.  190;  Railroad  Co.  v.  Schmidt, 
177  IT.  S.  230 :  Saranac  Land  &  Timber  Co.  v.  New  York,  177  IT.  S.  318 ;  Carter 
V.  Texas,  177  U.  &  442;  L'Hote  v.  New  Orleans,  177  U.  S.  587;  Sully  v.  Ameri- 
can Nat.  Bank,  178  U.  S.  289;  Wheeler  v.  Railroad  Co.,  178  IT.  S.  321;  Taylor 
and  Marshall  v.  Beckham,  178  IT.  S.  548;  American  Sugar  Refining  Co.  v. 
Louisiana,  179  U.  S.  89;  New  York  v.  Barker,  179  IT.  S.  279;  Mason  v.  Mis- 
souri, 179  IT.  S.  328. 

Section  2.  Representatives  shall  be  apportioned  among  the 
several  states  according  to  their  respective  numbers,  counting 
the  whole  number  of  persons  in  each  state,  excluding  Indians 
not  taxed.  But  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  president  and  vice-president  of  the  United 
States,  representatives  in  congress,  the  executive  and  judicial 
officers  of  a  state,  or  the  members  of  the  legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  state,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation  in  rebellion,  or 
other  crime,  the  basis  of  representation  therein  shall  be  reduced 
in  the  proportion  which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty-one  years  of 
age  in  such  state. 

Section  3.  No  person  shall  be  a  senator  or  representative  in 
congress,  or  elector  of  president  and  vice-president,  or  hold  any 
office,  civil  or  military,  under  the  United  States,  or  tinder  any 
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state,  who,  having  previously  taken  an  oath,  as  a  member  of 
congress,  or  as  an  officer  of  the  United  States,  or  as  a  member 
of  any  state  legislature,  or  as  an  executive  or  judicial  ofiicer  of 
any  state,  to  support  the  constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof.  But  congress 
may  by  a  vote  of  two-thirds  of  each  house,  remove  such  dis- 
ability. 

Section  4.  The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  yicluding  debts  incurred  for  pay- 
ment of  pensions  and  bounties  for  services  in  suppressing  insur- 
rection or  rebellion,  shall  not  be  questioned.  But  neither  the 
United  States  nor  any  state  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States,  or  any  claim  for  the  loss  or  emancipation  of 
any  slave ;  but  all  such  debts,  obligations,  and  claims  shall  be 
held  illegal  and  void. 

Section  5.  The  congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 

Crandall  v.  Nevada,  6  Wall.  35;  Paul  v.  Virginia,  8  Wall.  168;  Ward 
V.  Maryland,  13  Wall.  418;  Slaughter-house  Cases,  16  Wall  36;  Brad  well  v. 
State,  16  Wall.  130;  Bartemeyer  v.  Iowa,  18  Wall.  129;  Minor  v.  Happersett, 
31  Wall  162;  Walker  v.  Sauvinet,  92  U.  S.  90;  Kennard  v.  Louisiana,  93 
U.  S.  480;  United  States  v.  Cruikshank,  92  U.  S.  543;  Munn  v.  Illinois,  94 
U.  S.  113. 

Article  XY. 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude. 

Section  2.  The  congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 

United  States  v.  Reese,  93  U.  S.  314;  United  States  v.  Cruikshank,  93 
U.  S.  543;  Ex  parte  Yarborough,  110  U.  S.  651. 

The  first  ten  amendments  to  the  constitution  of  the  United  States  were 
proposed  by  the  first  congress  in  1789,  and  ratified  by  the  requisite  number 
of  states  in  1790.  The  eleventh  amendment  was  proposed  in  1794,  and  was 
declared,  in  1798,  to  have  been  ratified  by  the  requisite  number  of  states. 
The  twelfth  amendment  was  proposed  in  1803,  and  declared  ratified  in  1804. 
The  thirteenth  amendment  was  proposed  and  declared  to  be  ratified  in 
1865.  The  fourteenth  amendment  was  proposed  in  1866,  and  declared  rati- 
fied in  1868;  and  the  fifteenth  amendment  was  proposeci  in  1869,  and  de- 
clared ratified  in  1870. 


APPENDIX  II. 


ORIGINAL  JUDICIARY  ACT,  SEPTEMBER  24, 

1789. 


AN  ACT  to  establish  the  judicial  courts  of  the  United  States. 

Section  1.  JBe  it  enacted  hy  the  Senate  a/nd  House  of  Hepre- 
sentatwes  of  the  United  States  of  America  m  Congress  assembled^ 
That  the  supreme  court  of  the  United  States  shall  consist  of  a 
chief  justice  and  five  associate  justices,  any  four  of  whom  shall 
be  a  quorum,  and  shall  hold  annually  at  the  seat  of  govern- 
ment two  sessions,  the  one  coraraencing  the  first  Monday  of 
February,  and  the  other  the  first  Monday  of  August.  That  the 
associate  justices  shall  have  precedence  according  to  the  date 
of  their  commissionSj  or  when  the  commissions  of  two  or  more 
of  them  bear  date  on  the  same  day,  according  to  their  respect- 
ive ages. 

Sec.  2.  And  he  it  further  enacted,  That  the  United  States 
shall  be,  and  they  hereby  are  divided  into  thirteen  districts,  to 
be  limited  and  called  as  follows,  to  wit:  one  to  consist  of  that 
part  of  the  state  of  Massachusetts  which  lies  easterly  of  the 
state  of  JSTew  Hampshire,  and  to  be  called  Maine  district;  one 
to  consist  of  the  state  of  J^Tew  Hampshire,  and  to  be  called  New 
Hampshire  district;  one  to  consist  of  the  remaining  part  of  the 
state  of  Massachusetts,  and  to  be  called  Massachusetts  district; 
one  to  consist  of  the  state  of  Connecticut,  and  to  be  called  Con- 
necticut district;  one  to  consist  of  the  state  of  New  York,  and 
to  be  called  New  York  district;  one  to  consist  of  the  state  of 
New  Jersey,  and  to  be  called  New  Jersey  district;  one  to  con- 
sist of  the  state  of  Pennsylvania,  and  to  be  called  Pennsylvania 
district;  one  to  consist  of  the  state  of  Delaware,  and  to  be  called 
Delaware  district;  one  to  consist  of  the  state  of  Maryland,  and 
to  be  called  Maryland  district ;  one  to  consist  of  the  state  of 
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Virginia,  except  that  part  called  the  district  of  Kentucky,  and 
to  be  called  Virginia  district;  one  to  consist  of  the  remaining 
part  of  the  state  of  Virginia,  and  to  be  called  Kentucky  dis- 
trict; one  to  consist  of  the  state  of  South  Carolina,  and  to  be 
called  South  Carolina  district ;  and  one  to  consist  of  the  state 
of  Georgia,  and  to  be  called  Georgia  district. 

Sec.  3.  And  he  it  further  enacted.  That  there  be  a  court  called 
a  district  court,  in  each  of  the  afore  mentioned  districts,  to  con- 
sist of  one  judge,  who  shall  reside  in  the  district  for  which  he 
is  appointed,  and  shall  be  called  a  district  judge,  and  shall  hold 
annually  four  sessions,  the  first  of  which  to  commence  as  fol- 
lows, to  wit:  in  the  districts  of  New  York  and  of  New  J^ersey 
on  the  first,  in  the  district  of  Pennsylvania  on  the  second,  in 
the  district  of  Connecticut  on  the  third,  and  in  the  district  of 
Delaware  on  the  fourth,  Tuesdays  of  November  next;  in  the 
districts  of  Massachusetts,  of  Maine,  and  of  Maryland,  on  the 
first,  in  the  district  of  Georgia  on  the  second,  and  in  the  dis- 
tricts of  New  Hampshire,  of  Virginia,  and  of  Kentucky,  on  the 
third  Tuesdays  of  December  next;  and  the  other  three  sessions 
progressively  in  the  respective  districts  on  the  like  Tuesdays 
of  ever/  third  calendar  month  afterwards,  and  in  the  district 
of  South  Carolina,  on  the  third  Monday  in  March  and  Septem- 
ber, the  first  Monday  in  July,  and  the  second  Monday  in  De- 
cember of  each  and  every  year,  commencing  in  December  next; 
and  that  the  district  judge  shall  have  power  to  hold  special 
courts  at  his  discretion.  That  the  stated  district  court  shall 
be  held  at  the  places  following,  to  wit:  in  the  district  of  Maine, 
at  Portland  and  Pownalsborough  alternately,  beginning  at  the 
first;  in  the  district  of  New  Hampshire,  at  Exeter  and  Ports- 
mouth alternately,  beginning  at  the  first;  in  the  district  of 
Massachusetts,  at  Boston  and  Salem  alternately,  beginning  at 
the  first;  in  the  district  of  Connecticut,  alternately  at  Hart- 
ford and  New  Haven,  beginning  at  the  first;  in  the  district  of 
New  York,  at  New  York;  in  the  district  of  New  Jersey,  al- 
ternately at  New  Brunswick  and  Burlington,  beginning  at  the 
first;  in  the  district  of  Pennsylvania,  at  Philadelphia  and  York 
Town  alternately,  begining  at  the  first;  in  the  district  of  Dela- 
ware, alternately  at  Newcastle  and  Dover,  beginning  at  the 
first;  in  the  district  of  Maryland,  alternately  at  Baltimore  and 
Easton,  beginning  at  the  first;  in  the  district  of  Virginia,  al-> 
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ternately  at  Eichraond  and  "Williamsburgh,  beginning  at  the 
first;  in  the  district  of  Kentucky,  at  Harrodsburgh ;  in  the  dis- 
trict of  South  Carolina,  at  Charleston;  and  in  the  district  of 
Georgia,  alternately  at  Savannah  and  Augusta,  beginning  at 
the  first;  and  that  the  special  courts  shall  be  held  at  the  same 
place  in  each  district  as  the  stated  courts,  or  in  districts  that 
have  two,  at  either  of  them,  in  the  discretion  of  the  judge,  or 
at  such  other  place  in  the  district,  as  the  nature  of  the  business 
and  his  discretion  shall  direct.  And  that  in  the  districts  that 
have  but  one  place  for  holding  the  district  court,  the  records 
thereof  shall  be  kept  at  that  place ;  and  in  districts  that  have 
two,  at  that  place  in  each  district  which  the  judge  shall  appoint. 

Sec.  4.  And  he  it  further  enacted,  That  the  before  mentioned 
districts,  except  those  of  Maine  and  Kentucky,  shall  be  divided 
into  three  circuits,  and  be  called  the  eastern,  the  middle,  and 
the  southern  circuit.  That  the  eastern  circuit  shall  consist  of 
the  districts  of  New  Hampshire,  Massachusetts,  Connecticut 
and  New  York;  that  the  middle  circuit  shall  consist  of  the  dis- 
tricts of  New  Jersey,  Pennsylvania,  Delaware,  Maryland  and 
Virginia;  and  that  the  southern  circuit  shall  consist  of  the  dis- 
tricts of  South  Carolina  and  Georgia,  and  that  there  shall  be 
held  annually  in  each  district  of  said  circuits,  two  courts,  which 
shall  be  called  circuit  courts,  and  shall  consist  of  any  two  justices 
of  the  supreme  court,  and  the  district  judge  of  such  districts, 
any  two  of  whom  shall  constitute  a  quorum :  Provided,  That 
no  district  judge  shall  give  a  vote  in  any  case  of  appeal  or  error 
from  his  own  decision;  but  may  assign  the  reasons  of  such  his 
decision. 

Sec.  5.  And  he  it  further  enacted,  That  the  first  session  of  the 
said  circuit  court  in  the  several  districts  shall  commence  at  the 
times  following,  to  wit:  in  New  Jersey  on  the  second,  in  New 
York  on  the  fourth,  in  Pennsylvania  on  the  eleventh,  in  Con- 
necticut on  the  twenty-second,  and  in  Delaware  on  the  twenty- 
seventh,  days  of  April  next;  in  Massachusetts  on  the  third,  in 
Maryland  on  the  seventh,  in  South  Carolina  on  the  twelfth,  in 
New  Hampshire  on  the  twentieth,  in  Virginia  on  the  twenty- 
second,  and  in  Georgia  on  the  twenty-eighth,  days  of  May  next, 
and  the  subsequent  sessions  in  the  respective  districts  on  the 
like  days  of  every  sixth  calendar  month  afterwards,  except  ia 
South  Carolina,  where  the  session  of  the  said  court  shall  com- 
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mence  on  the  first,  and  in  Georgia  where  it  shall  commence  on 
the  seventeenth  day  of  October,  and  except  when  any  of  those 
days  shall  happen  on  a  Sunday,  and  then  the  session  shall  com- 
mence on  the  next  day  following.  And  the  sessions  of  the 
said  circuit  court  shall  be  held  in  the  district  of  New  Hamp- 
shire, at  Portsmouth  and  Exeter  alternately,  beginning  at  the 
first;  in  the  district  of  Massachusetts,  at  Boston ;  in  the  dis- 
trict of  Connecticut,  alternately  at  Hartford  and  New  Haven, 
beginning  at  the  last;  in  the  district  of  New  York,  alternately 
at  New  York  and  Albany,  beginning  at  the  first;  in  the  dis- 
trict of  New  Jersey,  at  Trenton;  in  the  district  of  Pennsylva- 
nia, alternately  at  Philadelphia  and  Yorktown,  beginning  at 
the  first ;  in  the  district  of  Delaware,  alternately  at  New  Castle 
and  Dover,  beginning  at  the  first ;  in  the  district  of  Maryland, 
alternately  at  Annapolis  and  Easton,  beginning  at  the  first;  in 
the  district  of  Virginia,  alternately  at  Charlottesville  and  Will- 
iamsburgh,  beginning  at  the  first;  in  the  district  of  South 
Carolina,  alternately  at  Columbia  and  Charleston,  beginning 
at  the  first;  and  in  the  district  of  Georgia,  alternately  at  Sa- 
vannah and  Augusta,  beginning  at  the  first.  And  the  circuit 
courts  shall  have  power  to  hold  special  sessions  for  the  trial  of 
criminal  causes  at  any  other  time  at  their  discretion,  or  at  the 
discretion  of  the  Supreme  Court. 

Sec.  6.  And  he  it  further  enacted,  That  the  Supreme  Court 
may,  by  any  one  or  more  of  its  justices  being  present,  be  ad- 
journed from  day  to  day  until  a  quorum  be  convened ;  and 
that  a  circuit  court  may  also  be  adjourned  from  day  to  day  by 
any  one  of  its  judges,  or  if  none  are  present,  by  the  marshal  of 
the  district  until  a  quorum  be  convened;  and  that  a  district 
court,  in  case  of  the  inability  of  the  judge  to  attend  at  the 
commencement  of  a  session,  may  by  virtue  of  a  written  order 
from  the  said  judge,  directed  to  the  marshal  of  the  district,  be 
adjourned  by  the  said  marshal  to  such  day,  antecedent  to  the 
aext  stated  session  of  the  said  court,  as  in  the  said  order  shall 
be  appointed;  and  in  case  of  the  death  of  the  said  judge,  and 
his  vacancy  not  being  supplied,  all  process,  pleadings  and  pro- 
ceedings of  what  nature  soever,  pending  before  the  said  court, 
shall  be  continued  of  course  until  the  next  stated  session  after 
the  appointment  and  acceptance  of  the  office  by  his  successor. 
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Seo.  7.  And  he  it  [further]  enacted,  That  the  supreme  court, 
and  the  district  courts  shall  have  power  to  appoint  clerks  for 
their  respective  courts,  and  that  the  clerk  for  each  district 
<30urt  shall  be  clerk  also  of  the  circuit  court  in  such  district,  and 
each  of  the  said  clerks  shall,  before  he  enters  upon  the  execu- 
tion of  his  office,  take  the  following  oath  or  affirmation,  to  wit : 

"  I,  A.  B.,  being  appointed  clerk  of ,  do  solemnly  swear, 

or  affirm,  that  I  will  truly  and  faithfully  enter  and  record  all 
the  orders,  decrees,  judgments  and  proceedings  of  the  said 
court,  and  that  I  will  faithfully  and  impartially  discharge  and 
perform  all  the  duties  of  my  said  office,  according  to  the  best 
of  my  abilities  and  understanding.  So  help  me  God."  "Which 
words,  so  help  me  God,  shall  be  omitted  in  all  cases  where  an 
affirmation  is  admitted  instead  of  an  oath.  And  the  said  clerks 
shall  also  severally  give  bond,  with  sufficient  sureties,  (to  be 
approved  of  by  the  supreme  and  district  courts  respectively) 
to  the  United  States,  in  the  sum  of  two  thousand  dollars,  faith- 
fully to  discharge  the  duties  of  his  office,  and  seasonably  to 
record  the  decrees,  judgments  and  determinations  of  the  court 
of  which  he  is  clerk. 

Seo.  8.  And  ie  it  further  enacted.  That  the  justices  of  the 
supreme  court,  and  the  district  judges,  before  they  proceed  to 
execute  the  duties  of  their  respective  offices,  shall  take  the  fol- 
lowing oath  or  affirmation,  to  wit:  "I,  A,  B.,  do  solemnly 
swear  or  affirm,  that  I  will  administer  justice  without  respect 
to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and 
that  I  will  faithfully  and  impartially  discharge  and  perform 

all  the  duties  incumbent  on  me  as ,  according  to  the  best 

of  my  abilities  and  understanding,  agreeably  to  the  constitution 
and  laws  of  the  United  States.    So  help  me  God." 

Seo.  9.  And  le  it  further  enacted,  That  the  district  courts 
shall  have,  exclusively  of  the  courts  of  the  several  states,  cog- 
nizance of  all  crimes  and  offenses  that  shall  be  cognizable 
under  the  authority  of  the  United  States,  committed  within 
their  respective  districts,  or  upon  the  high  seas ;  where  no  other 
punishment  than  whipping,  not  exceeding  thirty  stripes,  a  fine 
not  exceeding  one  hundred  dollars,  or  a  terra  of  imprisonment 
not  exceeding  six  months,  is  to  be  inflicted ;  and  shall  also  have 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  all  seizures  under  laws  of 
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impost,  navigation  or  trade  of  the  TJnited  States,  where  the 
seizures  are  made,  on  waters  which  are  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burthen,  within  their  respective 
districts  as  well  as  upon  the  high  seas;  saving  to  suitors,  in  all 
cases,  the  right  of  a  common  law  remedy,  where  the  common 
law  is  competent  to  give  it;  and  shall  also  have  exclusive  orig- 
inal cognizance  of  all  seizures  on  land,  or  other  waters  than  as 
aforesaid,  made,  and  of  all  suits  for  penalties  and  forfeitures 
incurred,  under  the  laws  of  the  United  States.  And  shall  also 
have  cognizance,  concurrent  with  the  courts  of  the  several 
states,  or  the  circuit  courts,  as  the  case  may  be,  of  all  causes 
where  an  alien  sues  for  a  tort  only  in  violation  of  the  law  of 
nations  or  a  treaty  of  the  United  States.  And  shall  also  have 
cognizance,  concurrent  as  last  mentioned,  of  all  suits  at  com- 
mon law  where  the  United  States  sue,  and  the  matter  in  dis- 
pute amounts,  exclusive  of  costs,  to  the  sum  or  value  of  one 
hundred  dollars.  And  shall  also  have  jurisdiction  exclusively 
of  the  courts  of  the  several  states,  of  all  suits  against  consuls 
or  vice-consuls,  except  for  offences  above  the  description  afore- 
said. And  the  trial  of  issues  in  fact,  in  the  district  courts,  in 
all  causes  except  civil  causes  of  admiralty  and  maritime  juris- 
diction, shall  be  by  jury. 

Sec.  10.  And  he  itfv/rther  enacted,  That  the  district  court  in 
Kentucky  district  shall,  besides  the  jurisdiction  aforesaid,  have 
jurisdiction  of  all  other  causes,  except  of  appeals  and  writs  of 
error,  hereinafter  made  cognizable  in  a  circuit  court,  and  shall 
proceed  therein  in  the  same  manner  as  a  circuit  court,  and  writs 
of  error  and  appeals  shall  lie  from  decisions  therein  to  the  su- 
preme court  in  the  same  causes,  as  from  a  circuit  court  to  the 
supreme  court,  and  under  the  same  regulations.  And  the  dis- 
trict court  in  Maine  district  shall,  besides  the  jurisdiction  herein 
before  granted,  have  jurisdiction  of  all  causes,  except  of  appeals 
and  writs  of  error  herein  after  made  cognizable  in  a  circuit 
court,  and  shall  proceed  therein  in  the  same  manner  as  a  cir- 
cuit court :  And  writs  of  error  shall  lie  from  decisions  therein 
to  the  circuit  court  in  the  district  of  Massachusetts  in  the  same 
manner  as  from  other  district  courts  to  their  respective  circuit 
courts. 

Seo.  11.  And  le  it  further  enacted,  That  the  circuit  courts 
shall  have  original  cognizance,  concurrent  with  the  courts  of 
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the  several  states,  of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars,  and  the  United 
States  are  plaintiffs,  or  petitioners ;  or  an  alien  is  a  party,  or 
the  suit  is  between  a  citizen  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state.  And  shall  have  ex- 
clusive cognizance  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States,  except  where  this  act 
otherwise  provides,  or  the  laws  of  the  United  States  shall 
otherwise  direct,  and  concurrent  jurisdiction  with  the  district 
courts  of  the  crimes  and  offenses  cognizable  therein.  But  no 
person  shall  be  arrested  in  one  district  for  trial  in  another,  in 
any  civil  action  before  a  circuit  or  district  court.  And  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  an  in- 
habitant of  the  United  States,  by  any  original  process  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ,  nor 
shall  any  district  or  circuit  court  have  cognizance  of  any  suit 
to  recover  the  contents  of  any  promissory  note  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no  as- 
signment had  been  made,  except  in  cases  of  foreign  bills  of 
exchange.  And  the  circuit  courts  shall  also  have  appellate 
jurisdiction  from  the  district  courts  under  the  regulations  and 
restrictions  herein  after  provided. 

Sec  12.  And  he  it  further  enacted,  That  if  a  suit  be  com- 
menced in  any  state  court  against  an  alien,  or  by  a  citizen  of 
the  state  in  which  the  suit  is  brought  against  a  citizen  of  an- 
other state,  and  the  matter  in  dispute  exceeds  the  aforesaid 
sum  or  value  of  five  hundred  dollars,  exclusive  of  costs,  to  be 
made  to  appear  to  the  satisfaction  of  the  court ;  and  the  de- 
fendant shall,  at  the  time  of  entering  his  appearance  in  such 
state  court,  file  a  petition  for  the  removal  of  the  cause  for  trial 
into  the  next  circuit  court,  to  be  held  in  the  district  where  the 
suit  is  pending,  or  if  in  the  district  of  Maine  to  the  district 
court  next  to  be  holden  therein,  or  if  in  Kentucky  district  to 
the  district  court  next  to  be  holden  therein,  and  offer  good 
and  sujBScient  surety  for  his  entering  in  such  court,  on  the  first 
day  of  its  session,  copies  of  said  process  against  him,  and  also 
for  his  there  appearing  and  entering  special  bail  in  the  cause, 
58 
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if  special  bail  was  originally  requisite  therein,  it  shall  then  be 
the  duty  of  the  state  court  to  accept  the  surety,  and  proceed 
no  further  in  the  cause,  and  any  bail  that  may  have  been  origi- 
nally taken  shall  be  discharged,  and  the  said  copies  being  en- 
tered as  aforesaid,  in  such  court  of  the  United  States,  the  cause 
shall  there  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process.  And  any  attachment  of 
the  goods  or  estate  of  the  defendant  by  the  original  process, 
shall  hold  the  goods  or  estate  so  attached,  to  answer  the  final 
judgment  in  the  same  manner  as  by  the  laws  of  such  state 
they  would  have  been  holden  to  answer  final  judgment,  had  it 
been  rendered  by  the  court  in  which  the  suit  commenced. 
And  if  in  any  action  commenced  in  a  state  court,  the  title  of 
land  be  concerned,  and  the  parties  are  citizens  of  the  same 
state,  and  the  matter  in  dispute  exceeds  the  sum  or  value  of 
five  hundred  dollars,  exclusive  of  costs,  the  sum  or  value  being 
made  to  appear  to  the  satisfaction  of  the  court,  either  party, 
before  the  trial,  shall  state  to  the  court  and  make  affidavit  if 
they  require  it,  that  he  claims  and  shall  rely  upon  a  right  or 
title  to  the  land,  under  a  grant  from  a  state  other  than  that  in 
which  the  suit  is  pending,  and  produce  the  original  grant  or 
an  exemplification  of  it,  except  where  the  loss  of  public  records 
shall  put  it  out  of  his  power,  and  shall  move  that  the  adverse 
party  inform  the  court,  whether  he  claims  a  right  or  title  to 
the  land  under  a  grant  from  the  state  in  which  the  suit  is  pend- 
ing ;  the  said  adverse  [party]  shall  give  such  information,  or 
otherwise  not  be  allowed  to  plead  such  grant,  or  give  it  in 
evidence  upon  the  trial,  and  if  he  informs  that  he  does  claim 
under  such  grant,  the  party  claiming  under  the  grant  first 
mentioned  may  then,  on  motion,  remove  the  cause  for  trial  to 
the  next  circuit  court  to  be  holden  in  such  district,  or  if  in  the 
district  of  Maine,  to  the  court  next  to  be  holden  therein;  or  if 
in  Kentucky  district,  to  the  district  court  next  to  be  holden 
therein;  but  if  he  is  the  defendant,  shall  do  it  under  the  same 
regulations  as  in  the  before-mentioned  case  of  the  removal  of 
a  cause  into  such  court  by  an  alien ;  and  neither  party  remov- 
ing the  cause,  shall  be  allowed  to  plead  or  give  evidence  of 
any  other  title  than  that  by  him  stated  as  aforesaid,  as  the 
ground  of  his  claim;  and  the  trial  of  issues  in  fact  in  the  cir- 
cuit courts  shall,  in  all  suits,  except  those  of  equity,  and  of  ad- 
miralty, and  maritime  jurisdiction,  be  by  jury. 
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Sec.  13.  And  he  it  further  enacted,  That  the  supreme  court 
shall  have  exclusive  jurisdiction  of  all  controversies  of  a  civil 
nature,  where  a  state  is  a  party,  except  between  a  state  and 
its  citizens;  and  except  also  between  a  state  and  citizens  of 
■other  states,  or  aliens,  in  which  latter  case  it  shall  have  origi- 
nal but  not  exclusive  jurisdiction.  And  shall  have  exclusively 
^11  such  jurisdiction  of  suits  or  proceedings  against  ambassa- 
dors, or  other  public  ministers,  or  their  domestics,  or  domestic 
servants,  as  a  court  of  law  can  have  or  exercise  consistently 
with  the  law  of  nations;  and  original,  but  not  exclusive  juris- 
diction of  all  suits  brought  by  ambassadors,  or  other  public 
ministers,  or  in  which  a  consul,  or  vice  consul,  shall  be  a  party. 
And  the  trial  of  issues  in  fact  in  the  supreme  court,  in  all  ac- 
tions at  law  against  citizens  of  the  United  States,  shall  be  by 
jury.  The  supreme  court  shall  also  have  appellate  jurisdic- 
tion from  the  circuit  courts  and  courts  of  the  several  states,  in 
the  cases  herein  after  specially  provided  for ;  and  shall  have 
power  to  issue  writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime  jurisdiction, 
and  writs  of  mcmdamus,  in  cases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed,  or  persons  holding 
office,  under  the  authority  of  the  United  States. 

Sec.  14.  And  ie  it  further  enacted,  That  all  the  before-men- 
tioned courts  of  the  United  States,  shall  have  power  to  issue 
writs  of  scire  facias,  habeas  corpus,  and  all  other  writs  not  spe- 
cially provided  for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law.  And  that  either  of  the  justices 
■of  the  supreme  court,  as  well  as  judges  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment. —  Provided, 
That  writs  of  habeas  corpus  shall  in  no  case  extend  to  prison- 
ers in  gaol,  unless  where  they  are  in  custody,  under  or  by  color 
■of  the  authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  coUrt  to  testify. 

Sec.  15.  And  be  it  further  enacted,  That  all  the  said  courts 
•of  the  United  States,  shall  have  power  in  the  trial  of  actions 
at  law,  on  motion  and  due  notice  thereof  being  given,  to  re- 
^quire  the  parties  to  produce  books  or  writings  in  their  posses- 
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sion  or  power,  which  contain  evidence  pertinent  to  the  issue, 
in  cases  and  under  circumstances  where  they  might  be  com- 
pelled to  produce  the  same  by  the  ordinary  rules  of  proceeding 
in  chancery;  and  if  a  plaintiff  shall  fail  to  comply  with  such 
order,  to  produce  books  or  writings,  it  shall  be  lawful  for  the 
courts  respectively,  on  motion,  to  give  the  like  judgment  for 
the  defendant  as  in  cases  of  nonsuit;  and  if  a  defendant  shall 
fail  to  comply  with  such  order,  to  produce  books  or  writings, 
it  shall  be  lawful  for  the  courts  respectively  on  motion  as  afore- 
said, to  give  judgment  against  him  or  her  by  default. 

Sec.  16.  And  be  it  further  enacted,  That  suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  plain,  adequate  and  complete  remedy  may  be 
had  at  law. 

Sec.  17.  And  he  it  further  enacted,  That  all  the  said  courts 
of  the  United  States  shall  have  power  to  grant  new  trials,  in 
cases  where  there  has  been  a  trial  by  jury  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  courts  of  law ;  and 
shall  have  power  to  impose  and  administer  all  necessary  oaths 
or  affirmations,  and  to  punish  by  fine  or  imprisonment,  at  the 
discretion  of  said  courts,  all  contempts  of  authority  in  any 
cause  or  hearing  before  the  same ;  and  to  make  and  establish 
all  necessary  rules  for  the  orderly  conducting  business  in  the 
said  courts,  provided  such  rules  are  not  repugnant  to  the  laws 
of  the  United  States. 

Sec.  18.  And  le  it  fv/riher  enacted.  That  when  in  a  circuit 
court,  judgment  upon  a  verdict  in  a  civil  action  shall  be  en- 
tered, execution  may  on  motion  of  either  party,  at  the  discre- 
tion of  the  court,  and  on  such  conditions  for  the  security  of 
the  adverse  party  as  they  may  judge  proper,  be  stayed  forty- 
two  days  from  the  time  of  entering  judgment,  to  give  time  to 
file  in  the  clerk's  office  of  said  court,  a  petition  for  a  new  trial. 
And  if  such  petition  be  there  filed  within  said  term  of  forty- 
two  days,  with  a  certificate  thereon  from  either  of  the  judges 
of  such  court,  that  he  allows  the  same  to  be  filed,  which  cer- 
tificate he  may  make  or  refuse  at  his  discretion,  execution 
shall  of  course  be  further  stayed  to  the  next  session  of  said 
court.  And  if  a  new  trial  be  granted,  the  former  judgment 
shall  be  thereby  rendered  void. 
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-  ,Sec.  19.  And  he  it  further  enacted,  That  it  shall  be  the  duty 
of  circuit  courts,  in  causes  in  equity  and  of  admiralty  and 
maritime  jurisdiction,  to  cause  the  facts  on  whicli  they  found 
their  sentence  or  decree,  fully  to  appear  upon  the  record  either 
from  the  pleadings  and  decree  itself,  or  a  state  of  the  case 
agreed  by  the  parties,  or  their  counsel,  or  if  they  disagree  by 
a  stating  of  the  case  by  the  court. 

Sec.  20.  And  he  it  furtJier  enacted.  That  where  in  a  circuit 
court,  a  plaintiff  in  an  action,  originally  brought  there,  or  a 
petitioner  in  equity,  other  than  the  United  States,  recovers 
less  than  the  sum  or  value  of  five  hundred  dollars,  or  a  libel- 
ant, upon  his  own  appeal,  less  than  the  sum  or  value  of  three 
hundred  dollars,  he  shall  not  be  allowed,  but  at  the  discretion 
of  the  court,  may  be  adjudged  to  pay  costs. 
.  Sec.  21.  And  he  it  further  enacted,  That  from  final  decrees 
in  a  district  court  in  causes  of  admiralty  and  maritime  juris- 
diction, where  the  matter  in  dispute  exceeds  the  sum  or  value 
of  three  hundred  dollars,  exclusive  of  costs,  an  appeal  shall  be 
allowed  to  the  next  circuit  court,  to  be  held  in  such  district. 
Provided  nevertheless.  That  all  such  appeals  from  final  decrees 
as  aforesaid,  from  the  district  court  of  Maine,  shall  be  made 
to  the  circuit  court,  next  to  be  hold  en  after  each  appeal  in  the 
district  of  Massachusetts. 

Seo.  22.  And  he  it  further  enacted.  That  final  decrees  and 
judgments  in  civil  actions  in  a  district  court,  where  the  mat- 
tier  in  dispute  exceeds  the  sum  or  value  of  fifty  dollars,  exclu- 
sive of  costs,  may  be  re-examined,  and  reversed  or  affirmed  in 
a  circuit  court,  holden  in  the  same  district,  upon  a  writ  of 
error,  whereto  shall  be  annexed  and  returned  therewith  at 
the  day  and  place  therein  mentioned,  an  authenticated  tran- 
script of  the  record,  an  assignment  of  errors,  and  prayer  for 
reversal,  with  a  citation  to  the  adverse  party,  signed  by  the 
judge  of  such  district  court,  or  a  justice  of  the  supreme  court, 
the  adverse  party  having  at  least  twenty  days'  notice.  And 
upon  a  like  process,  may  final  judgments  and  decrees  in  civil 
actions,  and  suits  in  equityin  a  circuit  court,  brought  there 
by  original  process,  or  removed  there  from  courts  of  the  sev- 
eral states,  or  removed  there  by  appeal  from  a  district  court 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs,  be  re-examined  and  re^ 
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versed  or  aflBrmed  in  the  supreme  court,  the  citation  being  in 
such  case  signed  by  a  judge  of  such  circuit  court,  or  justice  of 
the  supreme  court,  and  the  adverse  party  having  at  least  thirty 
days'  notice.  But  there  shall  be  no  reversal  in  either  court 
on  such  writ  of  error  for  error  in  ruling  any  plea  in  abatement,, 
other  than  a  plea  to  the  jurisdiction  of  the  court,  or  such  plea 
to  a  petition  or  bill  in  equity,  as  is  in  the  nature  of  a  demurrer^ 
or  for  any  error  in  fact.  And  writs  of  error  shall  not  b& 
brought  but  within  five  years  after  rendering  or  passing  the 
judgment  or  decree  complained  of,  or  in  case  the  person  enti- 
tled to  such  writ  of  error  be  an  intant,  feme  covert,  non  compos 
mentis,  or  imprisoned,  then  Avithin  five  years  as  aforesaid,  ex- 
clusive of  the  time  of  such  disability.  And  every  justice  or 
judge  signing  a  citation  on  any  writ  of  error  as  aforesaid,  shall 
take  good  and  sufiicient  security,  that  the  plaintiff  in  error 
shall  prosecute  his  writ  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good. 

Sec.  23.  And  he  it  further  enacted,  That  a  writ  of  error  as. 
aforesaid  shall  be  a  supersedeas  and  stay  execution  in  cases  only 
where  the  writ  of  error  is  served,  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  office  where  the  record  re- 
mains, within  ten  days,  Sundays  exclusive,  after  rendering  the 
judgment  or  passing  the  decree  complained  of.  Until  the  ex- 
piration of  which  term  of  ten  days,  executions  shall  not  issue 
in  any  case  where  a  writ  of  error  may  be  a  supersedeas;  and 
whereupon  such  writ  of  error  the  supreme  or  a  circuit  court 
shall  affirm  a  judgment  or  decree,  they  shall  adjudge  or  decree 
to  the  respondent  in  error  just  damages  for  his  delay,  and  sin- 
gle or  double  costs  at  their  discretion. 

Sec  24.  And  le  it  further  enacted.  That  when  a  judgment  or 
decree  shall  be  reversed  in  a  circuit  court,  such  court  shall  pro- 
ceed to  render  such  judgment  or  pass  such  decree  as  the  district 
court  should  have  rendered  or  passed ;  and  the  supreme  court 
shall  do  the  same  on  reversals  therein,  except  where  the  re- 
versal is  in  favor  of  the  plaintiff,  or  petitioner  in  the  original 
suit,  and  the  damages  to  be  assessed,  or  matter  to  be  decreed^ 
are  uncertain,  in  which  case  they  shall  remand  the  cause  for  a 
final  decision.  And  the  supreme  court  shall  not  issue  execu- 
tion in  causes  that  are  removed  before  them  by  writs  of  error^ 
but  shall  send  a  special  mandate  to  the  circuit  court  to  award 
execution  thereupon. 
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Seo.  25.  And  he  it  further  enacted.  That  a  final  judgment  or 
decree  in  any  suit,  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under  the  United  States,  and  the  decision 
is  against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under  any 
state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties  or  laws  of  the  United  States,  and  the  decision  is 
in  favor  of  such  their  validity,  or  where  is  drawn  in  question 
the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege  or  exemption 
specially  set  up  or  claimed  by  either  party,  under  such  clause 
of  the  said  constitution,  treaty,  statute  or  commission,  may  be 
re-examined  and  reversed  or  affirmed  in  the  supreme  court  of 
the  United  States  upon  a  writ  of  error,  the  citation  being 
signed  by  the  chief  justice,  or  judge  or  chancellor  of  the  court 
rendering  or  passing  the  judgment  or  decree  complained  of,  or 
by  a  justice  of  the  supreme  court  of  the  United  States,  in  the 
same  manner  and  under  the  same  regnlations,  and  the  writ 
shall  have  the  same  e£fect,  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  circuit  court,  and 
the  proceeding  upon  the  reversal  shall  also  be  the  same,  except 
that  the  supreme  court,  instead  of  remanding  the  cause  for  a 
final  decision  as  before  provided,  may  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a  final 
decision  of  the  same,  and  award  execution.  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal  in  any 
such  case  as  aforesaid,  than  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the  before  mentioned  ques- 
tions of  validity  or  construction  of  the  said  constitution,  trea- 
ties, statutes,  commissions,  or  authorities  in  dispute. 

Seo.  26.  And  he  it  further  enacted.  That  in  all  causes  brought 
before  either  of  the  courts  of  the  United  States  to  recover  the 
forfeiture  annexed  to  any  articles  of  agreement,  covenant,  bond, 
or  other  specialty,  where  the  forfeiture,  breach  or  non-per- 
formance shall  appear,  by  the  default  or  confession  of  the  de- 
fendant, or  upon  demurrer,  the  court  before  whom  the  action 
is,  shall  render  judgment  therein  for  the  plaintiff  to  recover  so 
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much  as  is  due  according  to  equity.  And  when  the  sum  for 
which  judgment  should  be  rendered  is  uncertain,  the  same 
shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury. 

Sec.  27.  And  he  itfv/rther  enacted,  That  a  marshal  shall  be 
appointed  in  and  for  each  district  for  the  term  of  four  years, 
but  shall  be  removable  from  ofHce  at  pleasure,  whose  duty  it 
shall  be  to  attend  the  district  and  circuit  courts  when  sitting 
therein,  and  also  the  supreme  court  in  the  district  in  which 
that  court  shall  sit.  And  to  execute  throughout  the  district, 
all  lawful  precepts  directed  to  him,  and  issued  under,  the  au- 
thority of  the  United  States,  and  he  shall  have  power  to  com- 
mand all  necessary  assistance  in  the  execution  of  his  duty,  and 
to  appoint  as  there  shall  be  occasion,  onte  or  more  deputies, 
who  shall  be  removable  from  office  by  the  judge  of  the  district 
court,  or  the  circuit  court  sitting  within  the  district,  at  the 
pleasure  of  either ;  and  before  he  enters  on  the  duties  of  his 
office,  he  shall  become  bound  for  the  faithful  performance  of 
the  same,  by  himself  and  by  his  deputies  before  the  judge  of 
the  district  court  to  the  United  States,  jointly  and  severally, 
with  two  good  and  sufficient  sureties,  inhabitants  and  freehold- 
ers of  such  district,  to  be  approved  by  the  district  judge,  in  the 
sum  of  twenty  thousand  dollars,  and  shall  take  before  said 
judge,  as  shall  also  his  deputies,  before  they  enter  on  the  duties 
of  their  appointment,  the  following  oath  of  office :  "  I,  A.  B., 
do  solemnly  swear  or  affirm,  that  I  will  faithfully  execute  all 

lawful  precepts  directed  to  the  marshal  of  the  district  of 

under  the  authority  of  the  United  States,  and  true  returns 
make,  and  in  all  things  well  and  truly,  and  without  malice  or 
partiality,  perform  the  duties  of  the  office  of  marshal  (or  mar- 
shal's deputy,  as  the  case  may  be)  of  the  district  of ,  dur^ 

ing  my  continuance  in  said  office,  and  take  only  my  lawful 
fees.     So  help  me  God." 

Sec.  28.  And  he  it  further  enacted,  That  in  all  causes  wherein 
the  marshal  or  his  deputy  shall  be  a  party,  the  writs  and  pre- 
cepts therein  shall  be  directed  to  such  disinterested  person  as 
the  court,  or  any  justice  or  judge  thereof  may  appoint,  and  the 
person  so  appointed,  is  hereby  authorized  to  execute  and  re- 
turn the  same.  And  in  case  of  the  death  of  any  marshal,  his 
deputy  or  deputies  shall  continue  in  office,  unless  otherwise 
specially  removed ;  and  shall  execute  the  same  in  the  name  of 
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the  deceased,  until  another  marshal  shall  be  appointed  and 
sworn :  And  the  defaults  or  misfeasances  in  ofl3ce  of  such  dep- 
uty or  deputies  in  the  meantime,  as  well  as  before,  shall  be  ad- 
judged a  breach  of  the  condition  of  the  bond  given,  as  before 
directed,  by  the  marshal  who  appointed  them;  and  the  execu- 
tor or  administrator  of  the  deceased  marshal  shall  have  like 
remedy  for  the  defaults  and  misfeasances  in  ofBce  of  such  dep- 
uty or  deputies  during  such  interval,  as  they  would  be  entitled 
to  if  the  marshal  had  continued  in  life  and  in  the  exercise  of 
his  said  office,  until  his  successor  was  appointed,  and  sworn  or 
affirmed:  And  every  marshal  or  his  deputy  when  removed 
from  office,  or  when  the  term  for  which  the  marshal  is  ap- 
pointed shalL  expire,  shall  have  power  notwithstanding  to  exe- 
cute all  such  precepts  as  may  be  in  their  hands  respectively  at 
the  time  of  such  removal  or  expiration  of  office ;  and  the  mar- 
shal shall  be  held  answerable  for  the  delivery  to  his  successor 
of  all  prisoners  which  may  be  in  his  custody  at  the  time  of  his 
removal,  or  when  the  term  for  which  he  is  appointed  shall  ex- 
pire, and  for  that  purpose  may  retain  such  prisoners  in  his 
custody  until  his  successor  shall  be  appointed  and  qualified  as 
the  law  directs. 

Sec.  29.  And  he  it  further  enacted,  That  in  cases  punishable 
with  death,  the  trial  shall  be  had  in  the  county  where  the  of- 
fense was  committed,  or  where  that  cannot  be  done  without 
^reat  inconvenience,  twelve  petit  jurors  at  least  shall  be  sum- 
moned from  thence.  And  jurors  in  all  oases  to  serve  in  the 
courts  of  the  United  States  shall  be  designated  by  lot  or  other- 
wise in  each  state  respectively  according  to  the  mode  of  form- 
ing juries  therein  now  practiced,  so  far  as  the  laws  of  the  same 
shall  render  such  designation  practicable  by  the  courts  or  mar- 
shals of  the  United  States;  and  the  jurors  shall  have  the  same 
qualifications  as  are  requisite  for  jurors  by  the  laws  of  the  state 
of  which  they  are  citizens,  to  serve  in  the  highest  courts  of  law 
of  such  state,  and  shall  be  returned  as  there  shall  be  occasion 
for  them  from  such  parts  of  the  district  from  time  to  time  as 
the  court  shall  direct,  so  as  shall  be  most  favorable  to  an  im- 
,  partial  trial,  and  so  as  not  to  incur  an  unnecessary  expense, 
or  unduly  to  burthen  the  citizens  of  any  part  of  the  district 
with  such  services.  And  writs  of  venire  facias  when  directed 
by  the  court  shall  issue  from  the  clerk's  office,  and  shall  be 
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served  and  returned  by  the  marshal  in  his  proper  person,  or  by 
his  deputy,  or  in  case  the  marshal  or  his  deputy  is  not  an  in- 
different person,  or  is  interested  in  the  event  of  the  cause,  by 
such  fit  person  as  the  court  shall  specially  appoint  for  that  pur- 
pose, to  whom  they  shall  administer  an  oath  or  aflBrmation 
that  he  will  truly  and  impartially  serve  and  return  such  writ. 
And  when  from  challenges  or  otherwise  there  shall  not  be  a 
jury  to  determine  any  civil  or  criminal  cause,  the  marshal  or 
his  deputy  shall,  by  order  of  the  court  where  such  defect  of 
jurors  shall  happen,  return  jurymen  de  talibus  circumstantibus 
sufiicient  to  complete  the  panel ;  and  when  the  marshal  or  his 
deputy  are  disqualified  as  aforesaid,  jurors  may  be  returned  by 
such  disinterested  person  as  the  court  shall  appoint. 

Sec.  30.  And  be  it  further  enacted,  That  the  mode  of  proof 
by  oral  testimony  and  examination  of  witnesses  in  open  court 
shall  be  the  same  in  all  the  courts  of  the  United  States,  as  well 
in  the  trial  of  causes  in  equity  and  admiralty  and  maritime 
jurisdiction,  as  of  actions  at  common  law.  And  when  the  tes- 
timony of  any  person  shall  be  necessary  in  any  civil  cause  de- 
pending in  any  district  in  any  court  of  the  United  States,  who- 
shall  live  at  a  greater  distance  from  the  place  of  trial  than  one 
hundred  miles,  oi*  is  bound  on  a  voyage  to  sea,  or  is  about  to 
go  out  of  the  United  States,  or  out  of  such  district,  and  to  a 
greater  distance  from  the  place  of  trial  than  as  aforesaid,  be- 
fore the  time  of  trial,  or  is  ancient  or  very  infirm,  the  deposi- 
tion of  such  person  may  be  taken  de  bene  esse  before  any  justice 
or  judge  of  any  of  the  courts  of  the  United  States,  or  before 
any  chancellor,  justice  or  judge  of  a  supreme  or  superior  court, 
mayor  or  chief  magistrate  of  a  city,  or  judge  of  a  county 
court  or  court  of  common  pleas  of  any  of  the  United  States, 
not  being  of  counsel  or  attorney  to  either  of  the  parties,  or  in- 
terested in  the  event  of  the  cause,  provided  that  a  notification 
from  the  magistrate  before  whom  the  deposition  is  to  be  taken 
to  the  adverse  party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out 
and  served  on  the  adverse  party  or  his  attorney  as  either  may 
be  nearest,  if  either  is  within  one  hundred  miles  of  the  place 
of  such  caption,  allowing  time  for  their  attendance  after  noti- 
fied, not  less  than  at  the  rate  of  one  day,  Sundays  exclusive, 
for  every  twenty  miles  travel.    And  in  causes  of  admiralty 
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and  maritime  jurisdiction,  or  other  cases  of  seizure  when  a 
libel  shall  be  filed,  in  which  an  adverse  party  is  not  named, 
and  depositions  of  persons  circumstanced  as  aforesaid  shall  be 
taken  before  a  claim  be  put  in,  the  like  notification  as  afore- 
said shall  be  given  to  the  person  having  the  agency  or  pos- 
session of  the  property  libeled  at  the  time  of  the  capture  or 
seizure  of  the  same,  if  known  to  the  libelant.  And  every  per- 
son deposing  as  aforesaid  shall  be  carefully  examined  and  cau- 
tioned, and  sworn  or  affirmed  to  testify  the  whole  truth,  and 
shall  subscribe  the  testimony  by  him  or  her  given  after  the 
same  shall  be  reduced  to  writing,  which  shall  be  done  only  by 
the  magistrate  taking  the  deposition,  or  by  the  deponent  in 
his  presence.  And  the  depositions  so  taken  shall  be  retained 
by  such  magistrate  until  he  deliver  the  same  with  his  own 
hand  into  the  court  for  which  they  are  taken,  or  shall,  to- 
gether with  a  certificate  of  the  reasons  as  aforesaid  of  their 
being  taken,  and  of  the  notice  if  any  given  to  the  adverse 
party,  be  by  him  the  said  magistrate  sealed  up  and  directed  to 
such  court,  and  remain  under  his  seal  until  opened  in  court. 
And  any  such  person  may  be  compelled  to  appear  and  depose 
as  aforesaid  in  the  same  manner  as  to  appear  and  testify  in 
court.  And  in  the  trial  of  any  cause  of  admiralty  or  maritime 
jurisdiction  in  a  district  court,  the  decree  in  which  may  be  ap- 
pealed from,  if  either  party  shall  suggest  to  and  satisfy  the 
court  that  probably  it  will  not  be  in  his  power  to  produce  the 
witnesses  there  testifying  before  the  circuit  court  should  an 
appeal  be  had,  and  shall  move  that  their  testimony  be  taken 
down  in  writing,  it  shall  be  so  done  by  the  clerk  of  the  court. 
And  if  an  appeal  be  had,  such  testimony  may  be  used  on  the 
trial  of  the  same,  if  it  shall  appear  to  the  satisfaction  of  the 
court  which  shall  try  the  appeal,  that  the  witnesses  are  then 
dead  or  gone  out  of  the  United  States,  or  to  a  greater  distance 
than  as  aforesaid  from  the  place  where  the  court  is  sitting,  or 
that  by  reason  of  age,  sickness,  bodily'  infirmity  or  imprison- 
ment, they  are  unable  to  travel  and  appear  at  court,  but  not 
otherwise.  And  unless  the  same  shall  be  made  to  appear 
on  the  trial  of  any  cause,  with  respect  to  witnesses  whose  depo- 
sitions may  have  been  taken  therein,  such  depositions  shall  not 
be  admitted  or  used  in  the  cause.  Provided,  That  nothing 
herein  shall  be  construed  to  prevent  any  court  of  the  United 
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States  from  granting  a  dedimus  potestatem  to  take  depositions 
according  to  common  usage,  when  it  may  be  necessary  to  pre- 
vent a  failure  or  delay  of  justice,  which  power  they  shall  sev- 
erally possess,  nor  to  extend  to  depositions  taken  in  perpetuam 
rei  memoriam,  which  if  they  relate  to  matters  that  may  be 
cognizable  in  any  court  of  the  United  States,  a  circuit  court 
on  application  thereto  made  as  a  court  of  equity,  may,  accord- 
ing to  the  usages  in  chancery  direct  to  be  taken. 

Seo.  31.  And  he  it  {further]  enacted,  That  where  any  suit 
shall  be  depending  in  any  court  of  the  United  States,  and 
either  of  the  parties  shall  die  before  final  judgment,  the  exec- 
utor or  administrator  of  such  deceased  party  who  was  plaintiff, 
petitioner,  or  defendant,  in  case  the  cause  of  action  doth  by 
law  survive,  shall  have  full  power  to  prosecute  or  defend  any 
such  suit  or  action  until  final  judgment ;  and  the  defendant  or 
defendants  are  hereby  obliged  to  answer  thereto  accordingly; 
and  the  court  before  whom  such  cause  may  be  depending,  is 
hereby  empowered  and  directed  to  hear  and  determine  the 
same,  and  to  render  judgment  for  or  against  the  executor  or 
administrator,  as  the  case  may  require.  And  if  such  executor 
or  administrator  having  been  duly  served  with  a  scire  facias 
from  the  office  of  the  clerk  of  the  court  where  such  suit  is  de- 
pending, twenty  days  beforehand,  shall  neglect  or  refuse  to 
become  a  party  to  the  suit,  the  court  may  render  judgment 
against  the  estate  of  the  deceased  party.  In  the  same  manner 
as  if  the  executor  or  administrator  had  voluntarily  made  him- 
self a  party  to  the  suit.  And  the  executor  or  administrator 
who  shall  become  a  party  as  aforesaid,  shall,  upon  motipn  to 
the  court  where  the  suit  is  depending,  be  entitled  to  a  contin- 
uance of  the  same  until  the  next  term  of  the  said  court.  And 
if  there  be  two  or  more  plaintiffs  or  defendants,  and  one  or 
more  of  them  shall  die,  if  the  cause  of  action  shall  survive  to 
the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  de- 
fendant or  defendants,  the  writ  or  action  shall  not  be  thereby 
abated;  but  such  death  being  suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of  the  surviving  plaintiff  or 
plaintiffs  against  the  surviving  defendant  or  defendants. 

Sec.  32.  And  he  it  further  enacted,  That  no  summons,  writ, 
declaration,  return,  process,  judgment,  or  other  proceedings  in 
civil  causes  in  any  of  the  courts  of  the  United  States,  shall  be 
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abated,  arrested,  quashed  or  reversed,  for  any  defect  or  want 
of  form,  but  the  said  courts  respectively  shall  proceed  and  give 
judgment  according  as  the  right  of  the  cause  and  matter  in 
law  shall  appear  unto  them,  without  regarding  any  imperfec- 
tions, defects,  or  want  of  form  in  such  writ,  declaration,  or 
other  pleading,  return,  process,  judgment,  or  course  of  proceed- 
ing whatsoever,  except  those  only  in  cases  of  demurrei-,  which 
the  party  demurring  shall  specially  set  down  and  express  to- 
gether with  his  demurrer  as  the  cause  thereof.  And  the  said 
courts  respectively  shall  an(i  may,  by  virtue  of  this  act,  from 
time  to  time,  amend  all  and  every  such  imperfections,  defects 
and  wants  of  form,  other  than  those  only  which  the  party  de- 
murring shall  express  as  aforesaid,  and  may  at  any  time  per- 
mit either  of  the  parties  to  amend  any  defect  in  the  process  or 
pleadings,  upon  such  conditions  as  the  said  courts  respectively 
shall  in  their  discretion,  and  by  their  rules  prescribe. 

Seo.  33.  And  ie  it  further  enacted,  That  for  any  crime  or 
offense  against  the  United  States,  the  offender  may,  by  any 
justice  or  judge  of  the  United  States,  or  by  any  justice  of  the 
peace,  or  other  magistrate  of  any  of  the  United  States  where 
he  may  be  found  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  state,  and  at  the  expense  of  the  United  States, 
be  arrested,  and  imprisoned  or  bailed,  as  the  case  may  be,  for 
trial  before  such  court  of  the  United  States  as  by  this  act  has 
cognizance  of  the  offense.  And  copies  of  the  process  shall  be 
returned  as  speedily  as  may  be  into  the  clerk's  office  of  such 
court,  together  with  the  recognizances  of  the  witnesses  for  their 
appearance  to  testify  in  the  case ;  which  recognizances  the  mag- 
istrate before  whom  the  examination  shall  be,  may  require  on 
pain  of  imprisonment.  And  if  such  commitment  of  the  offender, 
or  the  witnesses  shall  be  in  a  district  other  than  that  in  which 
the  offense  is  to  be  tried,  it  shall  be  the  duty  of  the  judge  of 
that  district  where  the  delinquent  is  imprisoned,  seasonably  to 
issue,  and  of  the  marshal  of  the  same  district  to  execute  a  war- 
rant for  the  removal  of  the  offender,  and  the  witnesses,  or 
either  of  them,  as  the  case  may  be,  to  the  district  in  which  the 
trial  is  to  be  had.  And  upon  all  arrests  in  criminal  cases,  bail 
shall  be  admitted,  pxcept  where  the  punishment  may  be  death, 
in  which  cases  it  shall  not  be  admitted  but  by  the  supreme  or 
a  circuit  court,  or  by  a  justice  of  the  supreme  court,  or  a  judge 
of  a  district  court,  who  shall  exercise  their  discretion  therein, 
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regarding  the  nature  and  circumstances  of  the  offense,  and  of 
the  evidence,  and  the  usages  of  law.  And  if  a  person  commit- 
ted by  a  justice  of  the  supreme  or  a  judge  of  a  district  court 
for  an  offense  not  punishable  with  death,  shall  afterwards  pro- 
cure bail,  and  there  be  no  judge  of  the  United  States  in  the 
district  to  take  the  same,  it  may  be  taken  by  any  judge  of  the 
supreme  or  superior  court  of  law  of  such  state. 

Sec  34-.  And  he  it  further  enacted,  That  the  laws  of  the  sev- 
eral states,  except  where  the  constitution,  treaties  or  statutes 
of  the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  .the  United  States  in  cases  where  they  apply. 

Sec.  35.  And  he  it  further  enacted,  That  in  all  the  courts  of 
the  United  States,  the  parties  may  plead  and  manage  their  own 
causes  personally  or  by  the  assistance  of  such  counsel  or  at- 
torneys at  law  as  by  the  rules  of  the  said  courts  respectively 
shall  be  permitted  to  manage  and  conduct  causes  therein.  And 
there  shall  be  appointed  in  each  district  a  meet  person  learned 
in  the  law  to  act  as  attorney  for  the  United  States  in  such  dis- 
trict, Avho  shall  be  sworn  or  affirmed  to  the  faithful  execution 
of  his  office,  whose  duty  it  shall  be  to  prosecute  in  such  district 
all  delinquents  for  crimes  and  offenses,  cognizable  under  the 
authority  of  the  United  States,  and  all  civil  actions  in  which 
the  United  States  shall  be  concerned,  except  before  the  su- 
preme court  in  the  district  in  which  that  court  shall  be  holden. 
And  he  shall  receive  as  a  compensation  for  his  services  such 
fees  as  shall  be  taxed  therefor  in  the  respective  courts  before 
which  the  suits  or  prosecutions  shall  be.  And  there  shall  also 
be  appointed  a  meet  person,  learned  in  the  law,  to  act  as  at- 
torney-general for  the  United  States,  who  shall  be  sworn  or 
affirmed  to.  a  faithful  execution  of  his  office ;  whose  duty  it  shall 
be  to  prosecute  and  conduct  all  suits  in  the  supreme  court  in 
which  the  United  States  shall  be  concerned,  and  to  give  his  ad- 
vice and  opinion  upon  questions  of  law  when  required  by  the 
president  of  tfie  United  States,  or  when  requested  by  the  heads 
of  any  of  the  departments,  touching  any  matters  that  may  con- 
cern their  departments,  and  shall  receive  such  compensation 
for  his  services  as  shall  by  law  be  provided. 

Approved  September  24,  1789.^ 

1 1  U.  S.  Stat,  at  L.,  ch.  20,  pp.  73-79. 
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AN  ACT  to  determine  the  jurisdiction  of  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  state  courts,  and  for 
other  purposes. 

Be  it  enacted,  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  cir- 
cuit courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  arising  under  the  constitution  or  laws  of 
the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  or  in  which  the  United  States  are  plaint- 
iffs or  petitioners,  or  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,  or  a  controversy  between 
citizens  of  the  same  state  claiming  lands  under  grants  of  dif- 
ferent states,  or  a  controversy  between  citizens  of  a  state  and 
foreign  states,  citizens,  or  subjects;  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  except  as  otherwise  provided  by 
law,  and  concurrent  jurisdiction  with  the  district  courts  of  the 
crimes  and  offenses  cognizable  therein.  But  no  person  shall  be 
arrested  in  one  district  for  trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court.  And  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  such  process  or  commencing  such  proceed- 
ing, except  as  hereinafter  provided;  nor  shall  any  circuit  or 
district  court  have  cognizance  of  any  suit  founded  on  contract 
in  favor  of  an  assignee  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been 
made,  except  in  cases  of  promissory  notes  negotiable  by  the 
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law  merchant  and  bills  of  exchange.  And  the  circuit  courts 
shall  also  have  appellate  jurisdiction  from  the  district  courts 
under  the  regulations  and  restrictions  prescribed  by  law. 

Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
now  pending  or  hereafter  brought  in  anj'^  state  court  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,  and  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  or  in  which  the  United  States 
shall  be  plaintiflf  or  petitioner,  or  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states,  or  a  controversy 
between  citizens  of  the  same  state  claiming  land  under  grants 
of  different  states,  or  a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects,  either  party  may  re- 
move said  suit  into  the  circuit  court  of  the  United  States  for 
the  proper  district.  And  when  in.  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be  fully  determined 
as  betweeu  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the  United  States  for  the 
proper  district. 

Sec.  3.  That  whenever  either  party  or  any  one  or  more  of- 
the  plaintiffs  or  defendants  entitled  to  remove  any  suit  men- 
tioned in  the  next  preceding  section,  shall  desire  to  remove 
such  suit  from  a  state  court  to  the  circuit  court  of  the  United 
States,  he  or  they  may  make  and  file  a  petition  in  such  suit  in 
such  state  court  before  or  at  the  terra  at  which  said  cause  could 
be  first  tried  and  before  the  trial  thereof  for  the  removal  of 
such  suit  into  the  circuit  court  to  be  held  in  the  district  where 
such  suit  is  pending,  and  shall  make  and  file  therewith  a  bond, 
with  good  and  sufficient  surety,  for  his  or  their  entering  in 
such  circuit  court,  on  the  first  day  of  its  then  next  session,  a 
copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  circuit  court,  if  said  court  shall 
hold  that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  there  appearing  and  entering  special  bail 
in  such  suit,  if  special  bail  was  originally  requisite  therein,  it 
shall  then  be  the  duty  of  the  state  court  to  accept  said  petition 
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and  bond,  and  proceed  no  further  in  such  suit,  and  any  bail 
that  may  have  been  originally  taken  shall  be  discharged ;  and 
the  said  copy  being  entered  as  aforesaid  in  said  circuit  court 
of  the  United  States,  the  cause  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  originally  commenced  in  the  said  cir- 
cuit court;  and  if  in  any  action  commenced  in  a  state  court  the 
title  of  land  be  concerned,  and  the  parties  are  citizens  of  the 
same  state,  and  the  matter  in  dispute  exceed  the  sum  or  value 
of  five  hundred  dollars,  exclusive  of  costs,  the  sum  or  value 
being  made  to  appear,  one  or  more  of  the  plaintiffs  or  defend- 
ants, before  the  trial,  may  state  to  the  court  and  make  affidavit, 
if  the  court  require  it,  that  he  or  they  claim  and  shall  rely  upon 
a  right  or  title  to  the  land  under  a  grant  from  a  state,  and  pro- 
duce the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of  his  or  their 
'  power,  and  shall  move  that  any  one  or  more  of  the  adverse 
party  inform  the  court  whether  he  or  they  claim  a  right  or 
title  to  the  land  under  a  grant  from  some  other  state,  the  party 
or  parties  so  required  shall  give  such  information,  or  otherwise 
not  be  allowed  to  plead  such  grant,  or  give  it  in  evidence  upon 
the  trial;  and  if  he  or  they  inform  that  he  or  they  do  claim 
under  such  grant,  any  one  or  more  of  the  party  moving  for 
such  information  may  then,  on  petition  and  bond  as  hereinbe- 
fore mentioned  in  .this  act,  remove  the  cause  for  trial  to  the 
circuit  court  of  the  United  States  next  to  be  holden  in  such  dis- 
trict; and  any  one  of  either  party  removing  the  cause  shall  not 
be  allowed  to  plead  or  give  evidence  of  any  other  title  than 
that  by  him  or  them  stated  as  aforesaid  as  the  ground  of  his  or 
their  claim,  and  the  trial  of  issues  of  fact  in  the  circuit  courts 
shall,  in  all  suits  except  those  of  equity  and  of  admiralty  and 
maritime  jurisdiction,  be  by  jury. 

Sec.  4.  That  when  any  suit  shall  be  removed  from  a  state 
court  to  a  circuit  court  of  the  United  States,  any  attachment 
or  sequestration  of  the  goods  or  estate  of  the  defendant  had  in 
such  suit  in  the  state  court  shall  hold  the  goods  or  estate  so  at- 
tached or  sequestered  to  answer  the  final  judgment  or  decree 
in  the  same  manner  as  by  law  they  would  have  been  held  to 
answer  final  judgment  or  decree  had  it  been  rendered  by  the 
court  in  which  such  suit  was  commenced ;  and  all  bonds,  under: 
69 
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takings,  or  security  given  by  either  party  in  such  suit  prior  to 
its  removal  shall  remain  valid  and  effectual,  notwithstanding 
said  removal;  and  all  injunctions,  orders,  and  other  proceed- 
ings had  in  such  suit  prior  to  its  removal  shall  remain  in  full 
force  and  effect  until  dissolved  or  modified  by  the  court  to 
which  such  suit  shall  be  removed. 

Sec.  5.  That  if,  in  any  suit  commenced  in  a  circuit  court  or 
removed  from  a  state  court  to  a  circuit  court  of  the  United 
States,  it  shall  appear  to  the  satisfaction  of  said  circuit  court, 
at  any  time  after  such  suit  has  been  brought  or  removed  thereto, 
that  such  suit  does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  the  jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit  have  been  improp- 
erly or  collusively  made  or  joined,  either  as  plaintiffs  or  de- 
fendants, for  the  purpose  of  creating  a  case  cpgnizable  or  re- 
movable under  this  act,  the  said  circuit  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  was  removed,  as  justice  may  require,  and 
shall  make  such  order  as  to  costs  as  shall  be  just;  but  the  order 
of  said  circuit  court  dismissing  or  remanding  said  cause  to  the 
state  court  shall  be  reviewable  by  the  supreme  court  on  writ 
of  error  or  appeal,  as  the  case  may  be. 

Sec.  6.  That  the  circuit  court  of  the  United  States  shall,  in 
all  suits  removed  under  the  provisions  of  this  act,  proceed 
therein  as  if  the  suit  had  been  originally  commenced  in  said 
circuit  court,  and  the  same  proceedings  had  been  taken  in  such 
suit  in  said  circuit  court  as  shall  have  been  had  therein  in  said 
state  court  prior  to  its  removal. 

Seo.  T.  That  in  all  causes  removable  under  this  act,  if  the 
term  of  the  circuit  court  to  which  the  same  is  removable,  then 
next  to  be  holden,  shall  commence  within  twenty  days  after 
filing  the  petition  and  bond  in  the  state  court  for  its  removal, 
then  he  or  they  who  apply  to  remove  the  same  shall  have 
twenty  days  from  such  application  to  file  said  copy  of  record 
in  said  circuit  court,  and  enter  appearance  therein;  and  if  done 
within-  said  twenty  dairs,  such  filing  and  appearance  shall  be 
taken  to  satisfy  the  said  bond  in  that  behalf;  that  if  the  clerk 
of  the  state  court  in  which  any  such  cause  shall  be  pending, 
shall- refuse  to  any  one  or  more  of  the  parties  or  persons  ap- 
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plying  to  remove  the  same,  a  copy  of  the  record  therein,  after 
tender  of  legal  fees  for  such  copy,  said  clerk  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof 
in  the  circuit  court  of  the  United  States  to  which  said  action 
or  proceeding  was  removed,  shall  be  punished  by  imprison- 
ment not  more  than  one  year,  or  by  fine  not  exceeding  one 
thousand  dollars,  or  both  in  the  discretion  of  the  court. 

And  the  circuit  court  to  which  any  cause  shall  be  remov- 
able under  this  act  shall  have  power  to  issue  a  writ  of  cer- 
tiorari to  said  state  court  commanding  said  state  court  to 
make  return  of  the  record  in  any  such  cause  removed  as  afore- 
said, or  in  which  any  one  or  more  of  the  plaintiffs  or  de- 
fendants have  complied  with  the  provisions  of  this  act  for 
the  removal  of  the  same,  and  enforce  said  writ  according 
to  law;  and  if  it  shall  be  impossible  for  the  parties  or  per- 
sons removing  any  cause  under  this  act,  or  complying  with 
the  provisions  for  the  removal  thereof,  to  obtain  such  copy, 
for  the  reason  that  the  clerk  of  said  state  court  refuses  to  fur- 
nish a  copy,  on  payment  of  legal  fees,  or  for  any  other  reason, 
the  circuit  court  shall  make  an  order  requiring  the  prosecutor 
in  any  such  action  or  proceeding  to  enforce  forfeiture  or  re- 
cover penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  pro- 
ceeding by  which  the  same  was  commenced,  within  such  time 
as  the  court  may  determine ;  and  in  default  thereof  the  court 
shall  dismiss  the  said  action  or  proceeding;  but  if  said  order 
shall  be  complied  with,  then  said  circuit  court  shall  require 
the  other  party  to  plead,  and  said  action  or  proceeding  shall 
proceed  to  final  judgment ;  and  the  said  circuit  court  may  make 
an  order  requiring  the  parties  thereto  to  plead  de  novo;  and 
the  bond  given,  conditioned  as  aforesaid,  shall  be  discharged 
so  far  as  it  requires  copy  of  the  record  to  be  filed  as  aforesaid. 

Seo.  8.  That  when  in  any  suit,  commenced  in  any  circuit 
court  of  the  United  States,  to  enforce  any  legal  or  equitable 
lien  upon,  or  claim  to,  or  to  remove  any  incumbrance  or  lien 
or  cloud  upon  the  title  to  real  or  personal  property  within  the 
district  where  such  suit  is  brought,  one  or  more  of  the  defend- 
ants therein  shall  not  be  an  inhabitant  of,  or  found  within,  the 
said  district,  or  shall  not  voluntarily  appear  thereto,  it  shall 
be  lawful  for  the  court  to  make  an  order  directing  such  absent 
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defendant  or  defendants  to  appear,  plead,  answer,  or  demur, 
by  a  day  certain  to  be  designated,  which  order  shall  be  served 
on  such  absent  defendant  or  defendants,  if  practicable,  wher- 
ever found,  and  also  upon  the  person  or  persons  in  possession^ 
or  charge  of  said  property,  if  any  there  be;  or  where  such  per- 
sonal service  upon  such  absent  defendant  or  defendants  is  not 
practicable,  such  order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once  a  week  for  six  con- 
secutive weeks ;  and  in  case  such  absent  defendant  shall  not 
appear,  plead,  answer,  or  demur  within  the  time  so  limited,  or 
within  some  further  time,  to  be  allowed  by  the  court,  in  its 
discretion,  and  upon  proof  of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the  directions  contained  in  , 
the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adjudication  of  such  suit 
in  the  same  manner  as  if  such  absent  defendant  had  been 
served  with  process  within  the  said  district;  but  said  adjudi- 
cation shall,  as  regards  said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property  which  shall  have 
been  the  subject  of  the  suit  and  under  the  jurisdiction  of  the 
court  therein,  within  such  district.  And  when  a  part  of  the 
said  real  or  personal  property  against  which  such  proceeding 
shall  be  taken  shall  be  within  another  district,  but  within  the 
same  state,  said  suit  may  be  brought  in  either  district  in  said 
state ;  ^provided,  however,  that  any  defendant  or  defendants  not 
actually  personally  notified  as  above  provided  may,  at  any  time 
within  one  year  after  final  judgment  in  any  suit  mentioned  in 
this  section,  enter  his  appearance  in  said  suit  in  said  circuit 
court,  and  thereupon  the  said  court  shall  make  an  order  set- , 
ting  aside  the  judgment  therein,  and  permitting  said  defend- 
ant or  defendants  to  plead  therein  on  payment  by  him  or  them 
of  such  costs  as  the  court  shall  deem  just;  and  thereupon  said 
suit  shall  be  proceeded  with  to  final  judgment  according  to 
law. 

Seo.  9.  That  whenever  either  party  to  a  final  judgment  or 
decree  which  has  been  or  shall  be  rendered  in  any  circuit  court, 
has  died  or  shall  die  before  the  time  allowed  for  taking  an  ap- 
peal or  bringing  a  writ  of  error  has  expired,  it  shall  not  be 
necessary  to  revive  the  suit  by  any  formal  proceedings  afore- 
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said.  The  representative  of  such  deceased  party  may  file  in 
the  oflBce  of  the  clerk  of  such  circuit  court  a  duly  certified 
copy  of  his  appointment  and  thereupon  may  enter  an  appeal 
or  bring  writ  of  error  as  the  party  he  represents  might  have 
done.  If  the  party  in  whose  favor  such  judgment  or  decree 
is  rendered  has  died  before  appeal  taken  or  writ  of  error 
brought,  notice  to  his  representatives  shall  be  given  from  the 
supreme  court,  as  provided  in  case  of  the  death  of  a  party  after 
appeal  taken  or  writ  of  error  brought. 

Seo.  10.  That  all  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Approved  March  3,  1875.^ 

118  tJ.  S.  Stat,  at  L.,  oh.  137,  pp.  470-473. 


JUDICIARY  ACT  MARCH  3,  1887,  AS  COR- 
RECTED BY  ACT  AUGUST  13,  1888. 


AN  ACT  to  correct  the  enrollment  of  an  act  approved  March  third,  eight- 
een hundred  and  eighty-seven,  entitled  "An  act  to  amend  sections  one, 
two,  three,  and  ten  o£  an  act  to  determine  the  jurisdiction  of  the  cir- 
cuit courts  of  the  United  States,  and  to  regulate  the  removal  of  causes 
from  the  state  courts,  and  for  other  purposes,  approved  March  third, 
eighteen  hundred  and  seventy-flve." 

Be  it  enacted  hy  the  Senate  a/nd  House  of  Mepresentatwes  of  the 
United  States  of  America  in  Congress  assembled.  That  the  act 
approved  March  third,  eighteen  hundred  and  eighty-seven,  en- 
titled "  An  act  to  amend  sections  one,  two,  three,  and  ten  of 
an  act  to  determine  the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes  from  state 
courts,  and  for  other  purposes,  approved  March  third,  eighteen 
hundred  and  seventy-five,"  be,  and  the  same  is  hereby  amended 
so  as  to  read  as  follows: 

"  Be  it  enacted  hy  the  Senate  am,d  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  first 
section  of  an  act  entitled  '  An  act  to  determine  the  jurisdiction 
of  circuit  courts  of  the  United  States  and  to  regulate  the  re- 
moval of  causes  from  state  courts,  and  for  other  purposes,' 
approved  March  third,  eighteen  hundred  and  seventy-five,  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"  That  the  circuit  courts  of  the  United  States  shall  have  orig- 
inal cognizance,  concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  and  arising  under  the 
constitution  or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority,  or  in  which  con- 
troversy the  United  States  are  plaintiffs  or  petitioners,  or  in 
which  there  shall  be  a  controversy  between  citizens  of  differ- 
ent states,  in  which  the  matter  in  dispute  exceeds,  exclusive  of 
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interest  and  costs,  the  sum  or  value  aforesaid,  or  a  controversy 
between  citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states,  or  a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
aforesaid,  and  shall  have  exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States, 
except  as  otherwise  provided  by  law,  and  concurrent  jurisdic- 
tion with  the  district  courts  of  the  crimes  and  offenses  cogni- 
zable by  them.  But  no  person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action  before  a  circuit  or  dis- 
trict court;  and  no  civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  person  by  any  original  process  or  pro- 
ceeding in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant, but  where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suits  shall 
be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant;  nor  shall  any  circuit  or  district  court 
have  cognizance  of  any  suit,  except  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent 
holder  if  such  instrument  be  payable  to  bearer  and  be  not  made 
by  any  corporation,  unless  such  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents  if  no  assign- 
ment or  transfer  had  been  made ;  and  the  circuit  courts  shall 
also  have  appellate  jurisdiction  from  the  district  courts  under 
the  regulations  and  restrictions  prescribed  by  law." 

That  the  second  section  of  said  act  be,  andjthe  same  is  hereby, 
amended  so  as  to  read  as  follows: 

"  Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
arising  under  the  constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made,  under  their  authority, 
of  which  the  circuit  courts  of  the  United  States  are  given  orig- 
inal jurisdiction  by  the  preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be  brought,  in  any  state  court, 
may  be  removed  by  the  defendant  or  defendants  therein  to  the 
circuit  court  of  the  United  States  for  the  proper  district.  Any 
other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which  the 
circuit  courts  of  the  United  States  are  given  jurisdiction  by  the 
preceding  section,  and  which  are  now  pending,  or  which  may 
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hereafter  be  brought,  in  any  state  court,  may  be  removed  into 
the  circuit  court  of  the  United  States  for  the  proper  district 
by  the  defendant  or  defendants  therein,  being  non-residents  of 
that  state.  And  when  in  any  suit  mentioned  in  this  section 
there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for  the  proper  district.  And 
where  a  suit  is  now  pending,  or  may  be  hereafter  brought,  in 
any  state  court,  in  which  there  is  a  controversy  between  a  citi- 
zen of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state,  any  defendant,  being  such  citizen  of  another 
state,  may  remove  such  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district,  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to  said  circuit  court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to 
obtain  justice  in  such  state  court,  or  in  any  other  state  court 
to  which  the  said  defendant  may,  under  the  laws  of  the  state, 
have  the  right,  on  account  of  such  prejudice  or  local  influence, 
to  remove  said  cause :  Provided,  That  if  it  further  appear  that 
said  suit  can  be  fully  and  justly  determined  as  to  the  other 
defendants  in  the  state  court,  without  being  affected  by  such 
prejudice  or  local  influence,  and  that  no  party  to  the  suit  will 
be  prejudiced  by  a  separation  of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded,  so  far  as  relates  to  such 
other  defendants,  to  the  state  court,  to  be  proceeded  with 
therein. 

"  At  any  time  before  the  trial  of  any  suit  which  is  now  pend- 
ing in  any  circuit  court  or  may  hereafter  be  entered  therein, 
and  which  has  been  removed  to  said  court  from  a  state  court 
on  the  affidavit  of  any  party  plaintiff  that  he  had  reason  to 
believe  and  did  believe  that,  from  prejudice  or  local  influence, 
be  was  unable  to  obtain  justice  in  said  state  court,  the  circuit 
court  shall,  on  application  of  the  other  party,  examine  into  the 
truth  of  said  affidavit  and  the  grounds  thereof,  and,  unless  it 
shall  appear  to  the  satisfaction  of  said  court  that  said  party 
will  not  be  able  to  obtain  justice  in  such  state  court,  it  shall 
cause  the  same  to  be  remanded  thereto. 

"  Whenever  any  cause  shall  be  removed  from  any  state  court 


JTTDICIAEY   ACT,  MAEOH    3,  1887.  937 

into  any  circuit  court  of  the  United  States,  and  the  circuit  court 
shall  decide  that  the  cause  was  improperly  removed,  and  order 
the  same  to  be  remanded  to  the  state  court  from  whence  it 
came,  such  remand  shall  be  immediately  carried  into  execution, 
and  no  appeal  or  writ  of  error  from  the  decision  of  the  circuit 
court  so  remanding  such  cause  shall  be  allowed." 

That  section  three  of  said  act  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows: 

"  Sec.  3.  That  whenever  any  party  entitled  to  remove  any 
suit  mentioned  in  the  next  ]^eceding  ,section,  except  in  such 
cases  as  are  provided  for  in  the  last  clause  of  said  section,  may 
desire  to  remove  such  suit  from  a  state  court  to  the  circuit 
court  of  the  United  States,  he  may  make  and  file  a  petition  in 
such  suit  in  such  state  court  at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state  or  the  rule  of 
the  state  court  in  which  such  suit  is  brought  to  answer  or  plead 
to  the  declaration  or  cqmplaint  of  the  plaintiff,  for  the  removal 
of  such  suit  into  the  circuit  court  to  be  held  in  the  district 
where  such  suit  is  pending,  and  shall  make  and  file  therewith 
a  bond,  with  good  and  suiBcient  surety,  for  his  or  their  enter- 
ing in  such  circuit  court,  6n  the  first  day  of  its  then  next  ses- 
sion, a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  circuit  court  if  said  court 
shall  hold  that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  their  appearing  and  entering  special  bail 
in  such  suit  if  special  bail  was  originally  requisite  therein.  It 
shall  then  be  the  duty  of  the  state  court  to  accept  said  petition 
and  bond,  and  proceed  no  further  in  such  suit;  and  the  said 
copy  being  entered  as  aforesaid  in  the  said  circuit  court  of  the 
United  States,  the  cause  shall  then  proceed  in  the  same  manner 
as  if  it  had  been  originally  commenced  in  the'  said  circuit  court ; 
and  if  in  any  action  commenced  in  a  state  court  the  title  of 
land  be  concerned,  and  the  parties  are  citizens  of  the  same 
state,  and  the  matter  in  dispute  exceed  the  sum  or  value  of 
two  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum 
or  value  being  made  to  appear,  one  or  more  of  the  plaintiffs  or 
defendants,  before  the  trial,  may  state  to  the  court,  and  make 
affidavit  if  the  court  require  it,  that  he  or  they  claim  and  shall 
rely  upon  a  right  or  title  to  the  land  under  a  grant  from  a 
state,  and  produce  the  original  grant,  or  an  exemplification  of 
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it,  except  where  the  loss  of  public  records  shall  put  it  out  of 
his  or  their  power,  and  shall  move  that  any  one  or  more  of  the 
adverse  party  inform  the  court  whether  he  or  they  claim  a 
right  or  title  to  the  land  under  a  grant  from  some  other  state, 
the  party  or  parties  so  required  shall  give  such  information,  or 
otherwise  not  be  allowed  to  plead  such  grant  or  give  it  in  evi- 
dence upon  the  trial;  and  if  he  or  they  inform  that  he  or  they 
do  claim  under  such  grant,  any  one  or  more  of  the  party  mov- 
ing for  such  information  may  then,  on  petition  and  bond,  as 
hereinbefore  mentioned  in  this  act,  remove  the  cause  for  trial 
to  thie  circuit  court  of  the  United  States  next  to  be  holden  in 
such  district;  and  any  one  of  either  party  removing  the  cause 
shall  not  be  allowed  to  plead  or  give  evidence  of  any  other 
title  than  that  by  him  or  them  stated  as  aforesaid  as  the  ground 
of  his  or  their  claim." 

Sec.  2.  That  whenever  in  any  cause  pending  in  any  court  of 
the  United  States  there  shall  be  a  receiver  or  manager  in  pos- 
session of  any  property,  such  receiver  or  manager  shall  man- 
age and  operate  such  property  according  to  the  requirements 
of  the  valid  laws  of  the  state  in  which  such  property  shall  be 
situated,  in  the  same  manner  that  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in  possession  thereof.  Any 
receiver  or  manager  who  shall  wilfully  violate  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on  conviction  thereof,  be  punished  by  a  fine  not  exceed- 
ing three  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

Sec.  3.  That  every  receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  States  may  be  sued  in  re- 
spect of  any  act  or  transaction  of  his  in  carrying  on  the  business 
connected  with  such  property,  without  the  previous  leave  of 
the  court  in  which  such  receiver  or  manager  was  appointed ; 
but  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  such  receiver  or  manager  was  appointed, 
so  far  as  the  same  shall  be  necessary  to"  the  ends  of  justice. 

Sec.  4.  That  all  national  banking  associations  established 
under  the  laws  of  the  United  States  shall,  for  the  purposes  of 
all  actions  by  or  against  them,  real,  personal,  or  mixed,  and  all 
suits  in  equity,  be  deemed  citizens  of  the  states  in  which  they 
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are  respectively  located ;  and  in  such  cases  the  circuit  and  dis- 
trict courts  shall  not  have  jurisdiction  other  than  such  as  they 
would  have  in  cases  between  individual  citizens  of  the  same 
state. 

The  provisions  of  this  section  shall  not  be  held  to  afifect  the 
jurisdiction  of  the  courts  of  the  United  States  in  cases  com- 
menced by  the  United  States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the  affairs  of  any  such  bank. 

Seo.  5.  That  nothing  in  this  act  shall  be  held,  deemed,  or 
construed  to  repeal  or  affecfe  any  jurisdiction  or  right  men- 
tioned either  in  sections  six  hundred  and  forty-one,  or  in  six 
hundred  and  forty-two,  or  in  six  hundred  and  forty-three,  or  in 
seven  hundred  and  twenty-two,  or  in  title  twenty-four  of  the 
K'e vised  Statutes  of  the  United  States,  or  mentioned  in  section 
eight  of  the  act  of  congress  of  which  this  act  is  an  amendment, 
or  in  the  act  of  congress  approved  March  first,  eighteen  hun- 
dred and  seventy-five,  entitled  "  An  act  to  protect  all  citizens 
in  their  civil  and  legal  rights." 

Seo.  6.  That  the  last  paragraph  of  section  five  of  the  act  of 
congress  approved  March  third,  eighteen  hundred  and  seventy- 
five,  entitled  "  An  act  to  determine  the  jurisdiction  of  circuit 
courts  of  the  United  States  and  to  regulate  the  removal  of 
causes  from  state  courts,  and  for  other  purposes,"  and  section 
six  hundred  and  forty  of  the  Eevised  Statutes,  and  all  laws  and 
parts  of  laws  in  conflict  with  the  provisions  of  this  act,  be,  and 
the  same  are  hereby  repealed :  Provided,  That  this  act  shall 
not  affect  the  jurisdiction  over  or  disposition  of  any  suit  re- 
moved from  the  court  of  any  state,  or  suit  commenced  in  any 
court  of  the  United  States,  before  the  passage  hereof  except  as 
otherwise  expressly  provided  in  this  act. 

Sec.  Y.  That  no  person  related  to  any  justice  or  judge  of  any 
court  of  the  United  States  by  affinity  or  consanguinity  within 
the  degree  of  first  cousin  shall  hereafter  be 'appointed  by  such 
court  or  judge  to,  or  employed  by  such  court  or  judge  in,  any 
office  or  duty  in  any  court  of  which  such  justice  or  judge  may 
be  a  member. 

Approved  August  13,  1888.' 

-      1 25  U.  S.  Stat,  at  L.,  ch.  866,  p.  43a 
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AN  ACT  to  establish  circuit  courts  of  appeals  and  to  define  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes. 

Be  it  enacted  ly  tJie  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assemUed,  That  there 
shall  be  appointed  by  the  president  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  senate,  in  each  circuit 
an  additional  circuit  judge,  who  shall  have  the  same  qualifica- 
tions, and  shall  have  the  same  power  and  jurisdiction  therein 
that  the  circuit  judges  of  the  United  States,  within  their  re- 
spective circuits,  now  have  under  existing  laws,  and  who  shall 
be  entitled  to  the  same  compensation  as  the  circuit  judges  of 
the  United  States  in  their  respective  circuits  now  have. 

Seo.  2.  That  there  is  hereby  created  in  each  circuit  a  circuit 
court  of  appeals,  which  shall  consist  of  three  judges,  of  whom 
two  shall  constitute  a  quorum,  and  which  shall  be  a  court  of 
record  with  appellate  jurisdiction,  as  is  hereafter  limited  and 
established.  Such  court  shall  prescribe  the  form  and  style  of 
its  seal  and  the  form  of  writs  and  other  process  and  procedure 
as  may  be  conformable  to  the  exercise  of  its  jurisdiction  as 
shall  be  conferred  by  law.  It  shall  have  the  appointment  of 
the  marshal  of  the  court  with  the  same  duties  and  powers  under 
the  regulations  of  the  court  as  are  now  provided  for  the  marshal 
of  the  supreme  court  of  the  United  States,  so  far  as  the  same 
may  be  applicable.  The  court  shall  also  appoint  a  clerk,  who 
shall  perform  and  exercise  the  same  duties  and  powers  in  re- 
gard to  all  matters  within  its  jurisdiction  as  are  now  exercised 
and  performed  by  the  clerk  of  the  supreme  court  of  the  United 
States,  so  far  as  the  same  may  be  applicable.  The  salary  of 
the  marshal  of  the  court  shall  be  twenty-five  hundred  dollars 
a  year,  and  the  salary  of  the  clerk  of  the  court  shall  be  three 
thousand  dollars  a  year,  to  be  paid  in  equal  proportions  quar- 
terly.   The  costs  and  fees  in  the  supreme  court  now  provided 
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for  by  law  shall  be  costs  and  fees  in  the  circuit  courts  of  appeals ; 
and  the  same  shall  be  expended,  accounted  for,  and  paid  for,  and 
paid  over  to  the  treasury  department  of  the  United  States  in 
the  same  manner  as  is  provided  in  respect  of  the  costs  and  fees 
in  the  supreme  court. 

The  court  shaU  have  power  to  establish  all  rules  and  regula- 
tions for  the  conduct  of  the  business  of  the  court  within  its 
jurisdiction  as  conferred  by  law. 

Seo.  3.  That  the  chief  justice  and  the  associate  justices  of  the 
supreme  court  assigned  to  each  circuit,  and  the  circuit  judges 
within  each  circuit,  and  the  several  district  judges  within  each 
circuit,  shall  be  competent  to  sit  as  judges  of  the  circuit  court 
of  appeals  within  their  respective  circuits  in  the  manner  here- 
inafter provided.  In  case  the  chief  justice  or  an  associate  jus- 
tice of  the  supreme  court  should  attend  at  any  session  of  the 
circuit  court  of  appeals  he  shall  preside,  and  the  circuit  judges 
in  attendance  upon  the  court  in  the  absence  of  the  chief  justice 
or  associate  justice  of  the  supreme  court  shall  preside  in  the 
order  of  the  seniority  of  their  respective  commissions. 

In  case  the  full  court  at  any  time  shall  not  be  made  up  by 
the  attendance  of  the  chief  justice  or  an  associate  justice  of  the 
supreme  court  and  circuit  judges,  one  or  more  district  judges 
within  the  circuit  shall  be  competent  to  sit  in  the  court  accord- 
ing to  such  order  or  provision  among  the  district  judges  as 
either  by  general  or  particular  assignment  shall  be  designated 
by  the  court;  Provided,  That  no  justice  or  judge  before  whom 
a  cause  or  question  may  have  been  tried  or  heard  in  a  dis- 
trict court,  or  existing  circuit  court,  shall  sit  on  the  trial  or 
hearing  of  such  cause  or  question  in  the  circuit  court  of  appeals. 
A  term  shall  be  held  annually  by  the  circuit  court  of  appeals 
in  the  several  judicial  circuits  at  the  following  places :  In  the 
first  circuit,  in  the  city  of  Boston ;  in  the  second  circuit,  in  the 
city  of  New  Tork;  in  the  third  circuit,  in  the  city  of  Phila- 
delphia; in  the  fourth  circuit,  in  the  city  of  Eichmond;  in  the 
fifth  circuit,  in  the  city  of  New  Orleans;  in  the  sixth  circuit, 
in  the  city  of  Cincinnati;  in  the  seventh  circuit,  in  the  city  of 
Chicago;  in  the  eighth  circuit,  inothe  city  of  St.  Louis;  in  the 
ninth  circuit,  in  the  city  of  San  Francisco ;  and  in  such  other 
places  in  each  of  the  above  circuits  as  said  court  may  from  time 
to  time  designate.   The  first  term  of  said  courts  shall  be  held  on 
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the  second  Monday  in  January,  eighteen  hundred  and  ninety- 
one,  and  thereafter  at  such  times  as  may  be  fixed  by  said  courts. 

Sec.  4.  That  no  appeal,  whether  hy  writ  of  error  or  other- 
wise, shall  hereafter  be  taken  or  allowed  from  any  district  court 
to  the  existing  circuit  courts,  and  no  appellate  jurisdiction  shall 
hereafter  be  exercised  or  allowed  by  said  existing  circuit  courts, 
but  all  appeals  by  writ  of  error,  or  otherwise,  from  said  district 
courts  shall  only  be  subject  to  review  in  the  supreme  court  of 
the  United  States  or  in  the  circuit  court  of  appeals  hereby  es- 
tablished, as  is  hereinafter  provided,  and  the  review,  by  appeal, 
by  writ  of  error,  or  otherwise,  from  the  existing  circuit  courts 
shall  be  had  only  in  the  supreme  court  of  the  United  States  or 
in  the  circuit  courts  of  appeals  hereby  established  according 
to  the  provisions  of  this  act  regulating  the  same. 

Seo.  5.  That  appeals'  or  writs  of  error  may  be -taken  from  the 
district  courts  or  from  the  existing  circuit  courts  direct  to  the 
supreme  court  in  the  following  cases : 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue; 
in  such  cases  the  question  of  jurisdiction  alone  shall  be  certi- 
fied to  the  supreme  court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous 
crime. 

In  any  case  that  involves  the  construction  or  application  of 
the  constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  constitution  of  the  United 
States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  su- 
preme court  in  cases  appealed  from  the  highest  court  of  a  state, 
nor  the  construction  of  the  statute  providing  for  review  of 
such  cases. 

Sec  6.  That  the  circuit  courts  of  appeals  established  by  this 
act  shall  exercise  appellate  jurisdiction  to  review  by  appeal  or 
by  writ  of  error  final  decision  in  the  district  court  and  the  ex- 
isting circuit  courts  in  all  cases  other  than  those  provided  for 
in  the  preceding  section  of  this  act,  unless  otherwise  provided 
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by  law,  and  the  judgments  or  decrees  of  the  circuit  courts  of 
appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction  is 
dependent  entirely  upon  the  opposite  parties  to  the  suit  or  con- 
troversy, being  aliens  and  citizens  of  the  United  States  or  cit- 
izens of  diflferent  states;  also  in  all  cases  arising  under  the 
patent  laws,  under  the  revenue  laws,  and  under  the  criminal 
laws  and  in  admiralty  cases,  excepting  that  in  every  such  sub- 
ject within  its  appellate  jurisdiction  the  circuit  court  of  appeals 
at  any  time  may  certify  to  the  supreme  court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which 
it  desires  the  instruction  of  that  court  for  its  proper  decision. 
And  thereupon  the  supreme  court  may  either  give  its  instruc- 
tion on  the  questions  and  propositions  certified  to  it,  which 
shall  be  binding  upon  the  circuit  courts  of  appeals  in  such  case, 
or  it  may  require  that  the  whole  record  and  cause  may  be  sent 
up  to  it  for  its  consideration,  and  thereupon  shall  decide  the 
whole  matter  in  controversy  in  the  same  manner  as  if  it  had 
been  brought  there  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  circuit  court  of  appeals  it  shall  be  competent 
for  the  supreme  court  to  require,  by  certiorari  or  otherwise,  any 
such  case  to  be  certified  to  the  supreme  court  for  its  review  and 
determination  with  the  same  power  and  authority  in  the  case 
as  if  it  had  been  carried  by  appeal  or  writ  of  error  to  the  su- 
preme court. 

In  all  cases  not  hereinbefore,  in  this  section,  made  final  there 
shall  be  of  right  an  appeal  or  writ  of  error  or  review  of  the 
case  by  the  supreme  court  of  the  United  States  where  the 
matter  in  controversy  shall  exceed  one  thousand  dollars  be- 
sides costs.  But  no  such  appeal  shall  be  taken  or  writ  of  error 
sued  out  unless  within  one  year  after  the  entry  of  the  order, 
judgment,  or  decree  sought  to  be  reviewed. 

Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district 
court,  or  in  an  existing  circuit  court,  an  injunction  shall  be 
granted  or  continued  by  an  interlocutory  order  or  decree,  in  a 
cause  in  which  an  appeal  from  a  final  decree  may  be  taken 
under  the  provisions  of  this  act  to  the  circuit  court  of  appeals, 
an  appeal  may  be  taken  from  such  interlocutory  order  or  de- 
cree granting  or  continuing  such  injunction  to  the  circuit  court 
of  appeals:  Provided,  T^sX  the  appeal  must  be  taken  within 
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thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall 
take  precedence  in  the  appellate  court;  and  the  proceedings  in 
other  respects  in  the  court  below  shall  not  be  stayed  unless 
otherwise  ordered  by  that  court  during  the  pendency  of  such 
appeal. 

Seo.  8.  That  any  justice  or  judge,  who,  in  pursuance  of  the 
provisions  of  this  act,  shall  attend  the  circuit  court  of  appeals 
held  at  any  place  other  than  where  he  resides  shall,  upon  his 
written  certificate,  be  paid  by  the  marshal  of  the  district  in 
which  the  court  shall  be  held  his  reasonable  expenses  for  travel 
and  attendance,  not  to  exceed  ten  dollars  per  day,  and  such 
payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States. 

Seo.  9.  That  the  marshals  of  the  several  districts  in  which 
said  circuit  court  of  appeals  may  be  held  shall,  under  the  direc- 
tion of  the  attorney-general  of  the  United  States,  and  with  his 
approval,  provide  such  rooms  in  the  public  buildings  of  the 
United  States  as  may  be  necessary,  and  pay  all  incidental  ex- 
penses of  said  court,  including  criers,  bailiffs,  and  messengers: 
Provided,  however,  That  in  case  proper  rooms  cannot  be  pro- 
vided in  such  buildings,  then  the  said  marshals,  with  the  ap- 
proval of  the  attorney-general  of  the  United  States,  may,  from 
time  to  time,  lease  such  rooms  as  may  be  necessary  for  such 
courts.  That  the  marshals,  criers,  clerks,  bailiffs,  and  messen- 
gers shall  be  allowed  the  same  compensation  for  their  respect- 
ive services  as  are  allowed  for  similar  services  in  the  existing 
circuit  courts. 

Sec.  10.  That  whenever  on  appeal  or  writ  of  error  or  other- 
wise a  case  coming  directly  from  the  district  court  or  existing 
circuit  court  shall  be  reviewed  and  determined  in  the  supreme 
court  the  cause  shall  be  remanded  to  the  proper  district  or  cir- 
cuit court  for  further  proceedings  to  be  taken  in  pursuance  of 
such  determination.  And  whenever  on  appeal  or  writ  of  error 
or  otherwise  a  case  coming  from  a  circuit  court  of  appeals  shall 
be  reviewed  and  determined  in  the  supreme  court  the  cause 
shall  be  remanded  by  the  supreme  court  to  the  proper  district 
or  circuit  court  for  further  proceedings  in  pursuance  of  such 
determination.  Whenever  on  appeal  or  writ  or  error  or  other- 
wise a  case  coming  from  a  district  or  circuit  court  shall  be  re- 
viewed and  determined  in  the  circuit  court  of  appeals  in  a  case 
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in  which  the  decision  in  the  circuit  court  of  appeals  is  final  such 
cause  shall  be  remanded  to  the  said  district  or  circuit  court  for 
further  proceedings  to  be  there  taken  in  pursuance  of  such  de- 
termination. 

Seo.  11.  That  no  appeal  or  writ  of  error  by  which  any  order, 
judgment,  or  decree  may  be  reviewed  in  the  circuit  courts  of 
appeals  under  the  provisions  of  this  act  shall  be  taken  or  sued 
out  except  within  six  months  after  the  entry  of  the  order,  judg- 
ment, or  decree  sought  to  be  reviewed:  Provided,  however. 
That  in  all  cases  in  which  a  Jpsser  time  is  now  by  law  limited 
for  appeals  or  writs  of  error  such  limits  of  time  shall  apply  to 
appeals  or  writs  of  error  in  such  cases  taken  to  or  sued  out 
from  the  circuit  courts  of  appeals.  And  all  provisions  of  law 
now  in  force  regulating  the  methods  and  system  of  review, 
through  appeals  or  writs  of  error,  shall  regulate  the  methods 
and  system  of  appeals  and  writs  of  error  provided  for  in  this 
act  in  respect  of  the  circuit  courts  of  appeals,  including  all  pro- 
visions for  bonds  or  other  securities  to  be  required  and  taken 
on  such  appeals  and  writs  of  error,  and  any  judge  of  the  cir- 
cuit courts  of  appeals,  in  respect  of  cases  brought  or  to  be 
brought  to  that  court,  shall  have  the  same  powers  and  duties 
as  to  the  allowance  of  appeals  or  writs  of  error,  and  the  con- 
ditions of  such  allowance,  as  now  by  law  belong  to  the  justices 
or  judges  in  respect  of  the  existing  courts  of  the  United  States 
respectively. 

8ec.  12.  That  the  circuit  court  of  appeals  shall  have  the 
powers  specified  in  section  seven  hundred  and  sixteen  of  the 
Eevised  Statutes  of  the  United  States. 

Seo.  13.  Appeals  and  writs  of  error  may  be  taken  and  prose- 
cuted from  the  decisions  of  the  United  States  court  in  the 
Indian  Territory  to  the  supreme  court  of  the  United  States,  or 
to  the  circuit  court  of  appeals  in  the  eighth  circuit,  in  the  same 
manner  and  under  the  same  regulations  as  from  the  circuit  or 
district  courts  of  the  United  States,  under  this  act. 

Sec  14.  That  section  six  hundred  and  ninety-one  of  the  Ee- 
vised Statutes  of  the  United  States  and  section  three  of  an  act 
entitled  "An  act  to  facilitate  the  disposition  of  cases  in  the 
supreme  court,  and  for  other  purposes,"  approved  February  six- 
teenth, eighteen  hundred  and  seventy-five,  be,  and  the  same 
are  hereby  repealed.    And  all  acts  and  parts  of  acts  relating 
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to  appeals  or  writs  of  error  inconsistent  with  the  provisions  for 
review  by  appeals  or  writs  of  error  in  the  preceding  sections 
five  and  six  of  this  act  are  hereby  repealed. 

Seo.  15.  That  the  circuit  court  of  appeals  in  cases  in  which 
the  judgments  of  the  circuit  courts  of  appeal  are  made  final  by 
this  act  shall  have  the  same  appellate  jurisdiction,  by  writ  of 
error  or  appeal,  to  review  the  judgments,  orders,  and  decrees 
of  the  supreme  courts  of  the  several  territories  as  by  this  act 
they  may  have  to  review  the  judgments,  orders,  and  decrees 
of  the  district  court  and  circuit  courts ;  and  for  that  purpose 
the  several  territories  shall,  by  orders  of  the  supreme  court,  to 
be  made  from  time  to  time,  be  assigned  to  particular  circuits. 

Approved  March  3,  1891.^ 

136  U.  S.  Stat,  at  L.,  oh.  517,  p.  836. 


JOINT  RESOLUTION 


To  provide  for  the  organization  of  the  circuit  courts  of  appeals. 

Resolved  iy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  first 
meeting  of  the  several  circuit  courts  of  appeals  mentioned  in 
the  act  of  congress  passed  at  this  present  session,  entitled  "An 
act  to  establish  circuit  courts  of  appeals  and  to  define  and 
regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,"  shall  be  held  on  the 
third  Tuesday  in  June,  A.  D.  eighteen  hundred  and  ninety-one ; 
^nd  if,  from  any  casualty,  the  first  meeting  of  any  of  said 
courts  shall  fail  to  be  so  held  on  that  day,  the  first  meeting  of 
any  such  court  so  failing  to  be  held,  shall  be  held  on  such  day 
^subsequent  thereto  as  the  chief  justice,  or  any  justice  of  the 
supreme  court  of  the  United  States  assigned  to  such  circuit, 
shall  direct:  And  ie  it  further  resolved.  That  nothing  in  said 
act  shall  be  held  or  construed  in  anywise  to  impair  the  juris- 
diction of  the  supreme  court  or  any  circuit  court  of  the  United 
States  in  any  case  now  pending  before  it,  or  in  respect  of  any 
case  wherein  the  writ  of  error  or  the  appeal  shall  have  been 
sued  out  or  taken  to  any  of  said  courts  before  the  first  day  of 
July,  anno  Domini,  eighteen  hundred  and  ninety-one. 

Approved  March  3,  1891.i 

136  U.  a  Stat,  at  L.,  p.  1115. 
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MARCH  3.  1891. 


AN  ACT  to  amend  the  act  entitled  an  act  to  establish  circuit  courts  of 
appeals,  and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States,  and  for  other  purposes,  approved  March 
third,  eighteen  hundred  and  ninety-one. 

Be  it  enacted  hy  the  Senate  a/nd  House  of  Mepresentati/oea  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
seventh  sectioa  of  the  act  of  congress  entitled  "  An  act  to  es- 
tablish circuit  courts  of  appeals  and  to  define  and  Regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United  States, 
and  for  other  purposes,"  approved  March  third,  eighteen  hun- 
dred and  ninety-one,  be,  and  the  same  is  hereby  amended  to 
read  as  follows: 

That  where,  upon  a  hearing  in  equity  in  a  district  court  or 
a  circuit  court,  an  injunction  shall  be  granted,  continued,  re- 
fused, or  dissolved  by  an  interlocutory  order  or  decree,  or  an 
application  to  dissolve  an  injunction  shall  be  refused,  in  a  case 
in  which  an  appeal  from  a  final  decree  may  be  taken  under 
the  provisions  of  this  act  to  the  circuit  court  of  appeals,  an  ap- 
peal may  be  taken  from  such  interlocutory  order  or  decree 
granting,  continuing,  refusing,  dissolving,  or  refusing  to  dis- 
solve an  injunction^  to  the  circuit  court  of  appeals:  Provided, 
That  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree,  and  it  shall  take  precedence  in 
the  appellate  court;  and  the  proceeding  in  other  respects  in 
the  court  below  shall  not  be  stayed  unless  otherwise  ordered 
by  that  court  during  the  pendency  of  such  appeal:  And  pro- 
vided fv/rther,  That  the  court  below  may  in  its  discretion  re- 
quire, as  a  condition  of  the  appeal,  an  additional  injunctioa 
bond. 

Approved  February  18,  1895.* 

1 28  U.  a  Stat,  at  L,,  ch.  96,  pp.  666,  667. 
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MARCH  3,  1891. 


AN  ACT  to  withdraw  from  the  supreme  court  jurisdiction  of  criminal 
cases  not  capital  and  confer  thg  same  on  the  circuit  courts  of  appeals. 

Be  it  enacted  iy  the  Senate  and  House  of  Hepresentatwes  of 
the  United  States  of  America  in  Congress  assembled,  That  so 
much  of  section  five  of  the  act  entitled  "  An  act  to  establish 
circuit  courts  of  appeal  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes,"  approved  March  third,  eighteen  hundred 
and  ninety-one,  as  reads,  "  in  cases  of  conviction  of  a  capital 
or  otherwise  infamous  crime,"  be  amended  by  striking  out  the 
words,  "or  otherwise  infamous,"  so  that  the  same  will  read, 
"in  cases  of  conviction  of  a  capital  crime; "  and  that  appeals 
or  writs  of  error  may  be  taken  from  the  district  courts  or  cir- 
cuit courts  to  the  proper  circuit  courts  of  appeals  in  cases  of 
conviction  of  an  infamous  crime  not  capital :  Provided,  that 
no  case  now  pending  in  the  supreme  court  or  in  which  an  ap- 
peal or  writ  of  error  shall  have  been  taken  or  sued  out  before 
the  passage  of  this  act  shall  be  affected  hereby,  but  in  all  such 
cases  the  jurisdiction  of  the  supreme  court  shall  remain  and 
said  supreme  court  shall  proceed  therein  as  if  this  act  had  not 
been  passed. 

Approved  January  20,  1897.^ 

»29  U.  S.  Stat  at  L.,  ch.  68,  p.  492L 
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AN  ACT  to  provide  for  the  bringing  of  suits  against  the  government  of 
the  United  States. 

Be  it  enacted  ly  the  Senate  and  Ho'-use  of  Representatvoes  of 
the  United  States  of  America  im,  Congress  assembled.  That  the 
court  of  claims  shall  have  jurisdiction  to  hear  aud  determiae 
the  following  matters : 

First.  All  claims  founded  upon  the  constitution  of  the  United 
States  or  any  law  of  congress,  except  for  pensions,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, expressed  or  Implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort,  in  respect  of  which  claims  the  party  would 
be  entitled  to  redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty  if  the  United  States  were 
suable:  Provided,  however,  That  nothing  in  this  section  shall 
be  construed  as  giving  to  either  of  the  courts  herein  mentioned 
jurisdiction  to  hear  and  determine  claims  growing  out  of  the 
late  civil  war,  and  commonly  known  as  "  war  claims,"  or  to  hear 
and  determine  other  claims,  which  have  heretofore  been  re- 
jected, or  reported  on  adversely  by  any  court,  department,  or 
commission  authorized  to  hear  and  determine  the  same. 

Second.  All  set-offs,  counter-claims,  claims  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  whatso- 
ever on  the  part  of  the  government  of  the  United  States 
against  any  claimant  against  the  government  in  said  court: 
Provided,  that  no  suit  against  the  government  of  the  United 
States  shall  be  allowed  under  this  act  unless  the  same  shall 
have  been  brought  within  six  years  after  the  right  accrued  for 
which  the  claim  is  made. 

Sec.  2.  That  the  district  courts  of  the  United  States  shall 
have  concurrent  jurisdiction  with  the  court  of  claims  as  to  all 
matters  named  in  the  preceding  section  where  the  amount  of 
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the  claim  does  not  exceed  one  thousand  dollars,  and  the  circuit 
courts  of  the  United  States  shall  have  such  concurrent  juris- 
diction in  all  cases  where  the  amount  of  such  claim  exceeds 
one  thousand  dollars  and  does  not  exceed  ten  thousand  dol- 
lars. All  causes  brought  and  tried  under  the  provisions  of  this 
act  shall  be  tried  by  the  court  without  a  jury. 

Seo.  3.  That  whenever  any  person  shall  present  his  petition 
to  the  court  of  claims  alleging  that  he  is  or  has  been  indebted 
to  the  United  States  as  an  officer  or  agent  thereof,  or  by  virtue 
of  any  contract  therewith,  qf  that  he  is  the  guarantor,  or  surety, 
or  personal  representative  of  any  officer,  or  agent,  or  contractor 
so  indebted,  or  that  he,  or  the  person  for  whom  he  is  such 
surety,  guarantor,  or  personal  representative  has  held  any  office 
or  agency  under  the  United  States,  or  entered  into  any  con- 
tract therewith,  under  which  it  may  be  or  has  been  claimed 
that  an  indebtedness  to  the  United  States  has  arisen  and  ex- 
ists, and  that  he  or  the  person  he  represents  has  applied  to  the 
proper  department  of  the  government  requesting  that  the  ac- 
count of  such  office,  agency,  or  indebtedness  may  be  adjusted 
and  settled,  and  that  three  years  have  elapsed  from  the  date 
of  such  application  and  said  account  still  remains  unsettled  and 
unadjusted,  and  that  no  suit  upon  the  same  has  been  brought 
by  the  United  States,  said  court  shall,  due  notice  iirst  being 
given  to  the  head  of  said  department  and  to  the  attorney-gen- 
eral of  the  United  States,  proceed  to  hear  the  parties  and  to 
ascertain  the  amount,  if  any,  due  the  United  States  on  said 
account.  The  attorney-general  shall  represent  the  United 
States  at  the  hearing  of  said  cause.  The  court  may  postpone 
the  same  from  time  to  time  whenever  justice  shall  require. 
The  judgment  of  said  court  or  of  the  supreme  court  of  <the 
United  States,  to  which  an  appeal  shall  lie,  as  in  other  cases, 
as  to  the  amount  due,  shall  be  binding  and  conclusive  upon  the 
parties.  The  payment  of  such  amount  so  found  due  by  the 
court  shall  discharge  such  obligation.  An  action  shall  accrue 
to  the  United  States  against  such  principal,  or  surety,  or  repre- 
sentative to  recover  the  amount  so  found  due,  which  may  be 
brought  at  any  time  within  three  years  after  the  final  judgment 
of  said  court.  Unless  suit  shall  be  brought  within  said  time, 
such  claim  and  the  claim  on  the  original  indebtedness  shall  be 
forever  barred. 
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Sec.  4.  That  the  jurisdiction  of  the  respective  courts  of  the 
United  States  proceeding  under  this  act,  including  the  right  of 
exception  and  appeal,  shall  be  governed  by  the  law  now  in 
force,  in  so  far  as  the  same  is  applicable  and  not  inconsistent 
with  the  provisions  of  this  act;  and  the  course  of  procedure 
shall  be  in  accordance  with  the  established  rules  of  said  re- 
spective courts,  and  of  such  additions  and  modifications  thereof 
as  said  courts  may  adopt. 

Sec.  5.  That  the  plaintiff  in  any  suit  brought  under  the  pro- 
visions of  the  second  section  of  this  act  shall  file  a  petition, 
duly  verified  with  the  clerk  of  the  respective  court  having  ju- 
risdiction of  the  case,  and  in  the  district  where  the  plaintiff 
resides.  Such  petition  shall  set  forth  the  full  name  and  resi- 
dence of  the  plaintiff,  the  nature  of  his  claim,  and  a  succinct 
statement  of  the  facts  upon  which  the  claim  is  based,  the 
money  or  any  other  thing  claimed,  or  the  damages  sought  to 
be  recovered,  and  praying  the  court  for  a  judgment  or  decree 
upon  the  facts  and  law. 

Sec.  6.  That  the  plaintiff  shall  cause  a  copy  of  his  petition 
filed  under  the  preceding  section  to  b^  served  upon  the  district 
attorney  of  the  United  States  in  the  district  wherein  suit  is 
brought,  and  shall  mail  a  copy  of  the  same,  by  registered  let- 
ter, to  the  attorney-general  of  the  United  States,  and  shall 
thereupon  cause  to  be  filed  TV^'ith  the  clerk  of  the  court  wherein 
suit  is  instituted  an  affidavit  of  such  service  and  the  mailing  of 
such  letter.  It  shall  be  the  duty  of  the  district  attorney  upon 
whom  service  of  petition  is  made  as  aforesaid,  to  appear  and 
defend  the  interests  of  the  government  in  the  suit,  and  within 
sixty  days  after  the  service  of  petition  upon  him,  unless  the 
time  should  be  extended  by  order  of  the  court  made  in  the 
case,  to  file  a  plea,  answer,  or  demurrer  on  the  part  of  the  gov- 
ernment, and  to  file  a  notice  of  any  counter-claim,  set-off,  claim 
for  damages,  or  other  demand  or  defense  whatsoever  of  the 
government  in  the  premises:  Provided,  that  should  the  district 
attorney  neglect  or  refuse  to  file  the  plea,  answer,  demurrer, 
or  defense,  as  required,  the  plaintiff  may  proceed  with  the  case 
under  such,  rules  as  the  court  may  adopt  in  the  premises ;  but 
the  plaintiff  shall  not  have  judgment  or  decree  for  his  claim, 
or  any  part  thereof,  unless  he  shall  establish  the  same  by  proof 
satisfactory  to  the  court. 


SUITS    AGAINST   THE   GOTEENMENT.  953 

Seo.  7.  That  it  shall  be  the  duty  of  the  court  to  cause  a  writ- 
ten opinion  to  be  filed  in  the  cause,  setting  forth  the  specific 
findings  by  the  court  of  the  facts  therein  and  the  conclusions 
of  the  court  upon  all  questions  of  law  involved  in  the  case,  and 
to  render  judgment  thereon.  If  the  suit  be  in  equity  or  ad- 
miralty, the  court  shall  proceed  with  the  same  according  to  the 
rules  of  such  courts. 

Sec.  8.  That  in  the  trial  of  any  suit  brought  under  any  of 
the  provisions  of  this  act,  no  person  shall  be  excluded  as  a  wit- 
ness because  he  is  a  party  tc^or  interested  in  said  suit;  and  any 
plaintiff  or  party  in  interest  may  be  examined  as  a  witness  on 
the  part  of  the  government. 

Section  ten  hundred  and  seventy-nine  of  the  Eevised  Stat- 
utes is  hereby  repealed.  The  provisions  of  section  ten  hun- 
dred and  eighty  of  the  Kevised  Statutes  shall  apply  to  cases 
under  this  act. 

Seo.  9.  That  the  plaintiff  or  the  United  States,  in  any  suit 
brought  under  the  provisions  of  this  act  shall  have  the  same 
rights  of  appeal  or  writ  of  error  as  are  now  reserved  in  the 
statutes  of  the  United  States  in  that  behalf  made,  and  upon  the 
conditions  and  limitations  therein  contained.  The  modes  of 
procedure  in  claiming  and  perfecting  an  appeal  or  writ  of  error 
shall  conform  in  all  respects,  and  as  near  as  may  be,  to  the 
statutes  and  rules  of  court  governing  appeals  and  writs  of  error 
in  like  causes. 

Seo.  10.  That  when  the  findings  of  fact  and  the  law  appli- 
cable thereto  have  been  filed  in  any  case  as  provided  in  section 
six  of  this  act,  and  the  judgment  or  decree  is  adverse  to  the 
government,  it  shall  be  the  duty  of  the  district  attorney  to 
transmit  to  the  attorney-general  of  the  United  States  certified 
copies  of  all  the  papers  filed  in  the  cause,  with  a  transcript  of 
the  testimony  taken,  the  written  findings  of  the  court,  and  his 
written  opinion  as  to  the  same ;  whereupon  the  attorney-gen- 
eral shall  determine  and  direct  whether  an  appeal  or  writ  of 
error  shall  be  taken  or  not;  and  when  so  directed  the  district 
attorney  shall  cause  an  appeal  or  writ  of  error  to  be  perfected 
in  accordance  with  the  terms  of  the  statutes  and  rules  of  prac- 
tice governing  the  same :  Provided,  that  no  appeal  or  writ  of 
error  shall  be  allowed  after  six  months  from  the  judgment  or 
decree  in  such  suit.    From  the  date  of  such  final  judgment  or 
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decree  interest  shall  be  computed  thereon,  at  the  rate  of  four 
per  centum  per  annum,  until  the  time  when  an  appropriation 
is  made  for  the  payment  of  the  judgment  or  decree. 

Sec.  11.  That  the  attorney-general  shall  report  to  congress, 
and  at  the  beginning  of  each  session  of  congress,  the  suits. 
under  this  act  in  which  a  final  judgment  or  decree  has  been 
rendered,  giving  the  date  of  each,  and  a  statement  of  the  costs- 
taxed  in  each  case. 

Sec.  12.  That  when  any  claim  or  matter  may  be  pending  in 
any  of  the  executive  departments  which  involves  controverted 
questions  of  fact  or  law,  the  head  of  such  department,  with  th& 
consent  of  the  claimant,  may  transmit  the  same,  with  the 
vouchers,  papers,  proofs,  and  documents  pertaining  thereto,  to- 
said  court  of  claims,  and  the  same  shall  be  there  proceeded  in 
under  such  rules  as  the  court  may  adopt.  When  the  facts  and 
conclusions  of  law  shall  have  been  found,  the  court  shall  report 
its  findings  to  the  department  by  which  it  was  transmitted. 

Seo.  13.  That  in  every  case  which  shall  come  before  the  court 
of  claims,  or  is  now  pending  therein,  under  the  provisions  of 
an  act  entitled  "An  act  to  afford  assistance  and  relief  to  con- 
gress and  the  executive  departments  in  the  investigation  of 
claims  and  demands  against  the  government,"  approved  March 
third,  eighteen  hundred  and  eighty-three,  if  it  shall  appear  ta 
the  satisfaction  of  the  court,  upon  the  facts  established,  that  it 
has  jurisdiction  to  render  judgment  or  decree  thereon  under 
existing  laws  or  under  the  provisions  of  this  act,  it  shall  pro- 
ceed to  do  so,  giving  to  either  party  such  further  opportunity 
for  hearing  as  in  its  judgment  justice  shall  require,  and  report 
its  proceedings  therein  to  either  house  of  congress  or  to  the 
department  by  which  the  same  was  referred  to  said  court. 

Seo.  14.  That  whenever  any  bill,  except  for  a  pension,  shall 
be  pending  in  either  house  of  congress  providing  for  the  pay- 
ment of  a  claim  against  the  United  States,  legal  or  equitable,, 
or  for  a  grant,  gift,  or  bounty  to  any  person,  the  house  in  which 
such  bill  is  pending  may  refer  the  same  to  the  court  of  claims,, 
who  shall  proceed  with  the  same  in  accordance  with  the  pro- 
visions of  the  act  approved  March  third,  eighteen  hundred  and 
eighty-three,  entitled  an  "  Act  to  afford  assistance  and  relief 
to  congress  and  the  executive  departments  in  the  investigation 
of  claims  and  demands  against  the  government,"  and  report  to 
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such  house  the  facts  in  the  case  and  the  amount,  where  the 
same  can  he  liquidated,  including  any  facts  bearing  upon  the 
question  whether  there  has  been  delay  or  laches  in  presenting 
such  claim  or  applying  for  such  grant,  gift,  or  bounty,  and  any 
facts  bearing  upon  the  question  whether  the  bar  of  any  statute 
of  limitation  should  be  removed,  or  which  shall  be  claimed  to 
excuse  the  claimant  for  not  having  resorted  to  any  established 
legal  remedy. 

Seo.  16.  If  the  government  of  the  United  States  shall  put  in 
issue  the  right  of  the  plaintiff  to  recover,  the  court  may,  in  its 
discretion,  allow  costs  to  the  prevailing  party  from  the  time  of 
joining  such  issue.  Such  costs,  however,  shall  include  only 
what  is  actually  incurred  for  witnesses,  and  for  summoning 
the  same,  and  fees  paid  to  the  clerk  of  the  court. 

Seo.  16.  That  all  laws  and  parts  of  laws  inconsistent  with 
this  act  are  hereby  repealed. 

Approved  March  3,  1887.^ 

1 34  U.  S.  Stat  at  L.,  ch.  359,  p.  505. 


APPENDIX  III. 


RULES  OF  THE   SUPREME  COURT  OF  THE 
UNITED  STATES. 


Cleek. 
L 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office  at 
the  seat  of  the  national  government,  and  he  shall  not  practice, 
either  as  attorney  or  counselor,  in  this  court,  or  in-  any  other 
court,  while  he  shall  continue  to  be  clerk  of  this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to 
be  taken  from  the  court-room,  or  from  the  office,  without  an 
order  from  the  court,  except  as  provided  by  Eule  10. 

Attoenets  and  Counseloes, 
II 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or  coun- 
selors to  practice  in  this  court,  that  they  shall  have  been  such 
for  three  years  past  in  the  supreme  courts  of  the  states  to  which 
they  respectively  belong,  and  that  their  private  and  professional 
character  shall  appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following 
oath  or  affirmation,  viz. : 

"  I, ,  do  solemnly  swear  [or  affirm]  that  I  will  de- 
mean myself,  as  an  attorney  and  counselor  of  this  court, 
uprightly,  and  according  to  law;  and  that  I  will  support  the 
constitution  of  the  United  States." 

Peaotioe. 

IIL 

This  court  considers  the  former  practice  of  the  courts  of  king's 

bench  and  of  chancery,  in  England,  as  affording  outlines  for 

the  practice  of  this  court:  and  will,  from  time  to  time,  make 

such  alterations  therein  as  circumstances  may  render  necessary. 
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Bill  of  Exceptions. 
IV. 
The  judges  of  the  circuit  and  district  courts  shall  not  allow- 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exceptions  to  the  whole  of  such  charge.  But  the  party 
excepting  shall  be  required  to  state  distinctly  the  several  mat- 
ters of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of 
exceptions  and  allowed  by  the  court. 

Peocess. 
V. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  shall  contain  the  Christian 
names,  as  well  as  the  surnames,  of  the  parties. 

2.  When  process  at  common  law  or  in  equity  shall  issue 
against  a  state,  the  same  shall  be  served  on  the  governor,  or 
chief  executive  magistrate,  and  attorney-general  of  such  state. 

3.  Process  of  subpcena,  issuing  out  of  this  co'urt,  in  any  suit 
in  equity,  shall  be  served  on  the  defendant  sixty  days  before 
the  return-day  of  the  said  process ;  and  if  the  defendant,  on  such 
service  of  the  subpoena,  shall  not  appear  at  the  return-day,  the 
complainant  shall  be  at  liberty  to  proceed  ex;parte. 

Motions. 
VL 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and  appeals,  except 
motions  to  docket  and  dismiss  under  Kule  9,  must  be  submit- 
ted in  the  first  instance  on  printed  briefs  or  arguments.  If  the 
court  desires  further  argument  on  that  subject,  it  will  be  or- 
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■dered  in  connection  with  the  hearing  on  the  merits.  The  party 
moving  to  dismiss  shall  serve  notice  of  the  motion,  with  a  copy 
•of  his  brief  of  argument,  on  the  counsel  for  plaintiff  in  error 
•or  appellant  of  record  in  this  court,  at  least  three  weeks  before 
•the  time  fixed  for  submitting  the  motion,  in  all  cases  except 
where  the  counsel  to  be  notified  resides  west  of  the  Rocky 
Mountains,  in  which  case  the  notice  shall  be  at  least  thirty 
days.  Affidavits  of  the  deposit  in  the  mail  of  the  notice  and 
brief  to  the  proper  address  of  the  counsel  to  be  served,  duly 
post-paid,  at  such  time  as  to^each  him  by  due  course  of  mail, 
the  three  weeks  or  thirty  days  before  the  time  fixed  by  the 
notice,  will  be  regarded  zs,  prima  facie  evidence  of  service  on 
counsel  who  reside  without  the  District  of  Columbia.  On  proof 
of  such  service,  the  motion  will  be  considered,  unless,  for  sat- 
isfactory reasons,  further  time  be  given  by  the  court  to  either 
party. 

5.  There  may  be  united,  with  a  motion  to  dismiss  a  writ  of 
•error  or  an  appeal,  a  motion  to  affirm  on  the  ground  that,  al- 
though the  record  may  show  that  this  court  has  jurisdiction, 
it  is  manifest  the  writ  or  appeal  was  taken  for  delay  only,  or 
that  the  question  on  which  the  jurisdiction  depends  is  so  friv- 
olous as  not  to  need  further  argument. 

6.  The  court  will  not  hear  arguments  on  Saturday  (unless 
for  special  cause  it  shall  order  to  the  contrary),  but  will  devote 
that  day  to  the  other  business  of  the  Court.  The  motion-day 
shall  be  Monday  of  each  week;  and  motions  not  required  by 
the  rules  of  the  court  to  be  put  on  the  docket  shall  be  entitled 
to  preference  immediately  after  the  reading  of  opinions,  if 
such  motions  shall  be  made  before  the  court  shall  have  enteried 
upon  the  hearing  of  a  case  upon  the  docket. 

Law  Libeaet. 
VIL 
1.  During  the  session  of  the  court,  any  gentleman  of  the 
bar  having  a  case  on  the  docket,  and  wishing  to  use  any  book 
or  books  in  the  law, library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  of  the  court,  to  receive  an  order  to  take  the 
same  (not  exceeding  at  any  one  time  three)  from  the  library, 
he  being  thereby  responsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by  the  clerk.    It 
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shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for  that  pur- 
pose, a  record  of  all  books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  in  case  the  same 
shall  not  be  so  returned,  the  party  receiving  the  same  shall  be 
responsible  for  and  forfeit  and  pay  twice  the  value  thereof, 
and  also  one  dollar  per  day  for  each  day's  detention  beyond 
the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  care- 
fully preserved,  one  copy  of  the  printed  record  in  every  case 
submitted  to  the  court  for  its  consideration,  and  of  all  printed 
motions,  briefs,  or  arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court, 
together  with  such  of  the  duplicate  law-books  as  congress  may 
direct  to  be  transferred  to  the  court,  and  arrange  them  in  the 
conference-room,  which  he  shall  have  fitted  up  in  a  proper 
manner ;  and  he  shaU  not  permit  such  books  to  be  taken  there- 
from by  any  one  except  the  justices  of  the  court. 

Weit  of  Eeeoe,  Eetuen  and  Eecoed. 
VIIL 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be 
directed  shall  make  return  of  the  same,  by  transmitting  a  true 
copy  of  the  record,  and  of  the  assignment  of  errors,  and  of  all 
proceedings  in  the  case,  under  his  hand  and  the  seal  of  the 
court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or  opin- 
ions filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hearing 
in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  court,  or  district  court  ex- 
ercising circuit  court  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
the  safe-keeping,  transporting,  and  return  of  such  original  pa- 
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pers  as  to  him  may  seem  proper,  and  this  court  will  receive  and 
consider  such  original  papers  in  connection  with  the  transcript 
of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return-day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return-day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, when  under  the  requirements  of  law  the  facts  have  been 
found  in  the  court  below,  and  the  power  of  review  is  limited  to 
the  determination  of  questidhs  of  law  arising  on  the  record, 
shall  be  confined  to  the  pleadings,  the  findings  of  fact,  and  con- 
clusions of  law  thereon,  the  bills  of  exceptions,  the  final  judg- 
ment or  decree,  and  such  interlocutory  orders  and  decrees  as 
may  be  necessary  to  a  proper  review  of  the  case. 

Docketing  Cases. 
IX 

1.  It  shall  be  the  duty  of  the  plaintiflf  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk  of 
this  court  by  or  before  the  return-day,  whether  in  vacation  or 
in  term  time.  But,  for  good  cause  shown,  the  justice  or  judge 
who  signed  the  citation,  or  any  justice  of  this  court,  may  en- 
large the  time,  by  or  before  its  expiration,  the  order  of  enlarge- 
ment to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff 
in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the 
defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate,  whether  in  term 
time  or  vacation,  from  the  clerk  of  the  court  wherein  the  judg- 
ment or  decree  was  rendered,  stating  the  case  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  case  and  file  the  record  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of 
this  court;  and,  if  the  case  is  docketed  and  a  copy  of  the  record 
filed  with  the  clerk  of  this  court  by  the  plaintiff  in  error  or  ap- 
pellant within  the  period  of  time  above  limited  and  prescribed 

61 
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by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any 
time  thereafter,  the  case  shall  stand  for  argument. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

4.  In  all  cases  where  the  period  of  thirty  days  is  mentioned 
in  Eule  8,  it  shall  be  extended  to  sixty  days  in  writs  of  error 
and  appeals  from  California,  Oregon,  Nevada,  Washington, 
New  Mexico,  Utah,  Arizona,  Montana,  Wyoming,  North  Da- 
kota, South  Dakota,  Alaska  and  Idaho. 

PEiNTmo  Eecoeds. 

1.  In  all  oases  the  plaintiff  in  error  or  appellant,  on  docket- 
ing a  case  and  filing  the  record,  shall  enter  into  an  undertaking 
to  the  clerk,  with  surety  to  his  satisfaction,  for  the  payment  of 
his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  to  the 
party  docketing  the  case  the  amount  of  the  estimate.  If  he 
shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify 
the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall 
pay  it,  and  for  want  of  such  payment  the  record  shall  not 
have  been  printed  when  a  case  is  reached  in  the  regular  call  of 
the  docket,  after  March  1, 1884,  the  case  shall  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed, 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  In  case  of  appellate  jurisdiction  the  original  transcript 
on  file  shall  be  taken  by  the  clerk  to  the  printer.  But  the 
clerk  shall  cause  copies  to  be  made  for  the  printer  of  such 
original  papers,  sent  up  under  Kule  8,  section  4,  as  are  neces- 
sary to  be  printed ;  and  of  the  whole  record  in  cases  of  original 
jurisdiction. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  justices  and  the  reporter,  from  time  to 
time,  as  required,  and  a  copy  to  the  counsel  for  the  respective 
parties. 
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6.  If  the  actual  cost  of  printing  the  record,  together  with  the 
fee  of  the  clerk,  shall  be  less  than  the  amount  estimated  and 
paid,  the  amount  of  the  difference  shall  be  refunded  by  the 
clerk  to  the  party  paying  it.  If  the  actual  cost  and  clerk's 
fee  shall  exceed  the  estimate,  the  amount  of  the  excess  shall 
be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  vfith  costs, 
the  amount  of  the  cost  of  printing  the  record  and  of  the  clerk's 
fee  shall  be  taxed  against  tfee  party  against  whom  costs  are 
given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 
other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affi- 
davit or  the  acknowledgment  of  the  parties  or  their  sureties, 
of  having  served  a  copy  of  the  bill  of  fees  due  by  them,  re- 
spectively, in  this  court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties,  respect- 
ively, to  compel  payment  of  said  fees. 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety 
■days  after  filing  the  record  in  this  court,  file  with  the  clerk  a 
statement  of  the  errors  on  which  he  intends  to  rely,  and  of  the 
parts  of  the  record  which  he  thinks  necessary  for  the  consid- 
eration thereof,  and  forthwith  serve  on  the  adverse  party  a 
copy  of  such  statement.  The  adverse  party,  within  ninety 
days  thereafter,  may  designate  in  writing,  filed  with  the  clerk, 
Mditional  pg,rts  of  the  record  which  he  thinks  material ;  and, 
if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
hearing  on  the  parts  designated  by  the  plaintiff  in  error  or 
appellant.  If  parts  of  the  record  shall  be  so  designated  by 
■one  or  both  of  the  parties,  the  clerk  shall  print  those  parts 
only ;  and  the  court  will  consider  nothing  but  those  parts  of 
the  record,  and  the  errors  so  stated.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been 
|)rinted,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such 
other  order  made  as  the  circumstances  may  appear  to  the  court 
to  require.  ,  If  the  defendant  in  error  or  appellee  shall  have 
caused  unnecessary  parts  of  the  record  to  be  printed,  such 

,  -order  as  to  costs  may  be  made  as  the  court  shall  think  proper. 
The  fees  of  the  clerk  under  Kule  24,  section  7,  shall  be  com- 
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puted,  as  at  present,  on  the  folios  in  the  record  as  filed,  and 
shall  be  in  full  for  the  performance  of  his  duties  in  the  execu- 
tion hereof. 

Teanslations. 

XI. 
Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testi- 
mony, or  other' proceedings  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  au- 
thority of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed ;  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  to  the  inferior  court,  in  order  that  a  translation  may  b© 
there  supplied  and  inserted  in  the  record. 

FUETHEE    PeOOF. 
XIL 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the 
depositions  which  may  be  taken  shall  be  by  a  commission,  to 
be  issued  from  this  court,  or  from  any  circuit  court  of  the 
United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where 
new  evidence  shall  be  admissible  in  this  court,  the  evidence  by 
testimony  of  witnesses  shall  be  taken  under  a  commission  to 
be  issued  from  this  court,  or  from  any  circuit  court  of  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no  such 
commission  shall  issue  but  upon  interrogatories,  to  be  filed  by 
the  party  applying  for  the  commission,  and  notice  to  the  op- 
posite party  or  his  agent  or  attorney,  accompanied  with  a  copy 
of  the  interrogatories  so  filed,  to  file  cross-interrogatories  within 
twenty  days  from  the  service  of  such  notice :  Provided,  how- 
ever, that  nothing  in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  court  in  cases  where  by  law  it  is 
admissible. 

Objections  to  Evidence  in  the  Kecoed. 

XIII. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this 

court,  no  objection  shall  hereafter  be  allowed  to  be  taken  to 

the  admissibility  of  any  deposition,  deed,  grant,  or  other  ex- 
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hibit  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below  and  entered  of  record ;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

Ceetioeaei. 
XIV. 
No  certiora/ri  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  othe»  party,  be  verified  by  affidavit. 
And  all  motions  for  certiorari  must  be  made  at  the  first  term  of 
the  entry  of  the  case ;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 

Death  of  a  Paett. 
XV. 

1.  "Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
either  party  shall  die,  the  proper  representatives  in  the  person- 
alty or  realty  of  the  deceased  party,  according  to  the  nature 
of  the  case,  may  voluntarily  come  in  and  be  admitted  parties 
to  the  suit,  and  thereupon  the  case  shall  be  heard  and  deter- 
mined as  in  other  cases ;  and  if  such  representatives  shall  not  vol- 
untarily become  parties,  then  the  other  party  may  suggest  the 
death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order 
that  unless  such  representatives  shall  become  parties  within 
the  first  ten  days  of  the  ensuing  term,  the  party  moving  for 
such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the 
writ  of  error  or  appeal  dismissed ;  and  if  the  party  so  moving 
shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  rec- 
ord, and  on  hearing  have  the  judgment  or  decree  reversed,  if 
it  be  erroneous :  Provided,  however,  that  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  of  general  circulation 
within  the  state,  territory,  or  district  from  which  the  case  is 
brought,  for  three  successive  weeks,  at  least  sixty  days  before 
the  beginning  of  the  term  of  the  supreme  court  then  next  en- 
suing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  by  the  tenth  day  of 
the  second  term  next  succeeding  the  suggestion,  and  no  meas- 
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ures  are  taken  by  the  opposite  party  within  that  time  to  com- 
pel their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal 
to  the  supreme  court  of  the  United  States,  from  any  final  judg- 
ment or  decree,  rendered  in  the  circuit  court,  and  at  the  time 
of  suing  out  such  writ  of  error  or  appeal  the  other  party  to  the 
suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judg- 
ment or  decree,  so  that  the  suit  cannot  be  revived  in  that 
court,  but  shall  have  a  proper  representative  in  some  state  or 
territory  of  the  United  States,  the  party  desiring  such  writ 
of  error  or  appeal  may  procure  the  same,  and  may  have  pro- 
ceedings on  such  judgment  or  decree  superseded  or  stayed  in 
the  same  manner  as  is  now  allowed  by  law  in  other  cases,  and 
shall  thereupon  proceed  with  such  writ  of  error  or  appeal  as 
in  other  cases.  And  within  thirty  days  after  the  commence- 
ment of  the  term  to  which  such  writ  of  error  or  appeal  is  re- 
turnable, the  plaintiff  in  error  or  appellant  shall  make  a  sug- 
gestion to  the  court,  supported  by  affidavit,  that  the  said  party 
was  dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdictioii 
of  the  court  which  rendered  said  judgment  or  decree,  so  that 
the  suit  could  not  be  revived  in  that  court,  and  that  said  party 
had  a  proper  representative  in  some  state  or  territory  of  the 
United  States,  and  stating  therein  the  name  and  character  of 
such  representative,  and  the  state  or  territory  in  which  such 
representative  resides;  and,  upon  such  suggestion,  he  may,  on 
motion,  obtain  an  order  that,  unless  such  representative  shall 
make  himself  a  party  within  the  first  ten  days  of  the  ensuing 
term  of  the  court,  the  plaintiff  in  error  or  appellant  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment 
ordecreereversed,if  the  same  be  erroneous:  Provided,  however, 
That  a  proper  citation  reciting  the  substance  of  such  order  shall 
be  served  upon  such  representative,  either  personally  or  by  being 
lef t;at  his  residence,  at  least  sixty  days  before  the  beginning  of 
the  term  of  the  supreme  court  then  next  ensuing:  Andpro- 
vided,  aZw,  That  in  every  such  case  if  the  representative  of  the 
Tdeceased  party  does  not  appear  by  the  tenth  day  of  the  term 
next  succeeding  said  suggestion,  and  the  measures  above  pro- 
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vided  to  compel  the  appearance  of  such  representative  have  not 
been  taken  within  time  as  above  required,  by  the  opposite  party, 
the  case  shall  abate:  And  provided,  also.  That  the  said  repre- 
sentative may  at  any  time  before  or  after  said  suggestion  come 
in  and  be  made  a  party  to  the  suit,  and  thereupon  the  case  shall 
proceed,  and  be  heard  and  determined  as  in  other  cases. 

No  Appeaeance  of  Plaintiff. 
XVI 

"Where  no  counsel  appears  ^nd  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial, 
the  defendant  may  have  the  plaintiff  called  and  the  writ  of 
error  or  appeal  dismissed,  or  may  open  the  record  and  pray  for 
an  affirmance. 

1^0  Appeaeance  of  Defendant. 
XVIL 

Where  the  defendant  fails  to  appear  when  the  case  is  called 
for  trial,  the  court  may  proceed  to  hear  an  argument  on  the 
part  of  the  plaintiff  and  to  give  judgment  according  to  the 
right  of  the  case. 

No  Appeaeance  of  Eithee  Paety. 
XVIH 
"When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dis-, 
missed  at  the  cost  of  the  plaintiff. 

Neithbe  Paett  Keadt  at  Second  Teem. 
XIX 
When  a  case  is  called  for  argument  at  two  successive  terms, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  shall  ^e  dismissed  at  the  cost  of  the  plaintiff,  un- 
less sufficient  cause  is  shown  for  further  postponement.  , 

Peinted  Aeguments. 
XX 
1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  other- 
wise, the  court  will  receive  printed  arguments  without  regard 
to  the  number  of  the  case  on  the  docket,  if  the  counsel  on  both 
sides  shall  choose  to  submit  the  same  within  the  first  ninety  days 
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of  the  term ;  and,  in  addition,  appeals  from  the  court  of  claims 
may  be  submitted  by  both  parties  within  thirty  days  after  they 
are  docketed,  but  not  after  the  first  day  of  April;  but  twenty- 
five  copies  of  the  arguments,  signed  by  attorneys  or  counselors 
of  this  court,  must  be  first  filed.  ^ 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  a  printed  argument  shall  be  filed  for  one  or  both  parties, 
the  case  shall  stand  on  the  same  footing  as  if  there  were  an 
appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of 
the  docket,  and  argued  orally  in  behalf  of  only  one  of  the  par- 
ties, no  printed  argument  for  the  opposite  party  will  be  re- 
ceived, unless  it  is  filed  before  the  oral  argument  begins,  and 
the  court  will  proceed  to  consider  and  decide  the  case  upon  the 
ex  parte  argument. 

4.  No  brief  or  argument  will  be  received,  either  through  the 
clerk  or  otherwise,  after  a  case  has  been  argued  or  submitted, 
except  upon  leave  granted  in  open  court  after  notice  to  oppos- 
ing counsel. 

Beiefs, 
XXL 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is 
called  for  argument,  twenty-five  copies  of  a  printed  brief,  one 
of  which  shall,  on  application,  be  furnished  to  each  of  the  coun- 
sel engaged  upon  the  opposite  side. 
-    2.  This  brief  shall  contain,  in  the  order  here  stated  — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  ' 
succinctly  the  questions  involved  and  the  manner  in  which  they 
are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  par- 
ticularl}"- each  error  asserted  and  intended  to  be  urged;  and 
in  cases  brought  up  by  appeal  the  specification  shall  state,  as 
particularly  as  may  be,  in  what  the  decree  is  alleged  to  be 
erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be 
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instructions  given  or  instructions  refused.  When  the  error 
alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specifi- 
cation shall  state  the  exception  to  the  report  and  the  action  of 
the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  "When  a  statute  of  a  state  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length.   « 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty -five  printed  copies  of  his  argument, 
at  least  three  days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  like  character  with  that  required  of  the  plaint- 
iff in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Eevised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified  ac- 
cording to  this  rule  will  be  disregarded ;  but  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  ap- 
pellant is  in  default,  the  case  may  be  dismissed  on  motion;  and 
when  a  defendant  in  error  or  an  appellee  is  in  default,  he  will 
not  be  heard,  except  on  consent  of  his  adversary,  and  by  re- 
quest of  the  court. 

6.  When  no  oral  argument  is  made  for  one  of  the  parties, 
only  one  counsel  will  be  heard  for  the  adverse  party. 

Oeal  Aegdments. 
XXII. 

1.  The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there 
are  cross-appeals  they  shall  be  argued  together  as  one  case,  and 
the  plaintiff  in  the  court  below  shall  be  entitled  to  open  and 
conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

8.  Two  hours  on  each  side  will  be  allowed  for  the  argu- 
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ment,  and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side,  at  their 
discretion:  Provided,  always,  That  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

Inteeest. 
XXIIL 

1.  In  cases  where  a  writ  of  errcH-  is  prosecuted  to  this  court, 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and  levied,  from  the  date  of  the  judgment 
below  until  the  same  is  paid,  at  the  same  rate  that  similar  judg- 
ments bear  interest  in  the  courts  of  the  state  where  such  judg- 
ment is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceed- 
ings on  the  judgment  of  the  inferior  court,  and  shall  appear  to 
have  been  sued  out  merely  for  delay,  damages  at  a  rate  not  ex- 
ceeding ten  per  cent.,  in  addition  to  interest,  shall  be  awarded 
upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment 
of  money  in  cases  in  equity,  unless  otherwise  ordered  by  this 
court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed 
if  specially  directed  by  the  court. 

Costs. 
XXIV. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court, 
except  where  the  dismissal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant, 
unless  otherwise  ordered  by  the  court.  The  cost  of  the  tran- 
script of  the  record  from  the  court  below  shall  be  a  part  of 
such  costs,  and  be  taxable  in  that  court  as  costs  in  the  case.     ' 

4.  Neither  bi  the  foregoing  sections  shall  apply  to  cases  where 
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the  United  States  are  a  party ;  but  in  such  cases  no  costs  shall 
be  allowed  in  this  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  &;procedendo,  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  ajnount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below,  and 
annex  to  the  same  the  bill  of  items  taxed  in  detail. 

7.  In  pursuance  of  the  act  of  March  3, 1883,  authorizing  and 
empowering  this  court  to  prepare  a  table  of  fees  to  be  charged 
by  the  clerk  of  this  court,  the  following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  transcript 
of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record 
or  other  paper,  twenty  cents  per  folio  of  each  one  hundred 
words. 

For  transferring  each  case  to  a  subsequent  docket  and  index- 
ing the  same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance  of 
any  statute  or  order  of  court,  two  per  cent,  on  the  amount  so 
received,  kept,  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten 
dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  indexing  the  same,  supervising  the  printing  and  dis- 
tributing the  printed  copies  to  the  justices,  the  reporter,  the 
law  library,  and  the  parties  or  their  counsel,  fifteen  cents  per 
folio. 

For  making  a  manuscript  copy  of  the  record,  when  required 
under  Eule  10,  twenty  cents  per  folio,  but  nothing  in  addition 
for  supervising  the  printing. 
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For  issuing  a  writ  of  error  and  accompanying  papers,  five 
dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  copy  of  any  opinion  of  the  court  or  any  justice 
thereof,  certified  under  seal,  one  dollar  for  every  printed  page, 
but  not  to  exceed  five  dollars  in  the  whole  for  any  copy. 

Opinions  of  the  Couet. 
XXV. 

1.  All  opinions  delivered  by  the  court  shall,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re- 
corded. And  it  shall  be  the  duty  of  the  clerk  to  cause  the 
same  to  be  forthwith  recorded,  and  to  deliver  a  copy  to  the 
reporter  as  soon  as  the  same  shall  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices  de- 
livering the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records ;  but  at  the  end  of  each  term  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Call  and  Oedee  of  the  Docket. 
XXVI. 

1.  The  court,  on  the  second  day  in  each  term,  will  commence 
calling  the  cases  for  argument  in  the  order  in  which  they  stand 
on  the  docket,  and  proceed  from  day  to  day  during  the  term  in 
the  same  order  (except  as  hereinafter  provided) ;  and  if  the  par- 
ties, or  either  of  them,  shall  be  ready  when  the  case  is  called, 
the  same  will  be  heard ;  and  if  neither  party  shall  be  ready  to 
proceed  in  tke  argument,  the  case  shall  go  down  to  the  foot  of 
the  docket,  unless  some  good  and  satisfactory  reason  to  the 
contrary  shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called 
on  each  day  during  the  term.  But  on  the  coming  in  of  the 
court  on  each  day  the  entire  number  of  such  ten  cases  will  be 
called,  with  a  view  to  the  disposition  of  such  of  them  as  are 
not  to  be  argued. 
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3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  on 
motion  of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and 
again  brought  up  by  writ  of  error  or  appeal,  may  be  advanced 
by  leave  of  the  court  on  motion  of  either  party. 

5.  Revenue  and  other  cases  in  which  the  United  States  are 
concerned,  which  also  involve  or  affect  some  matter  of  general 
public  interest,  may  also  by  leave  of  the  court  be  advanced  on 
motion  of  the  attorney-general. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must 
contain  a  brief  statement  of^he  matter  involved,  with  the  rea- , 
sons  for  the  application. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the 
docket,  or  be  set  down  for  any  particular  day,  except  under 
special  and  peculiar  circumstances  to  be  shown  to  the  court. 
Every  case  which  shall  have  been  called  in  its  order  and  passed 
and  put  at  the  foot  of  the  docket  shall,  if  not  again  reached 
during  the  term  it  was  called,  be  continued  to  the  next  term  of 
the  court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by 
the  leave  of  the  court,  be  heard  together,  but  they  must  be  ar- 
gued as  one  case. 

9.  If,  after  a  case  has  been  passed  under  circumstances  which 
do  not  place  it  at  the  foot  of  the  docket,  the  parties  shall  de- 
sire to  have  it  heard,  they  may  file  with  the  clerk  their  joint 
request  to  that  effect,  and  the  case  shall  then  be  by  him  rein- 
stated for  call  ten  cases  after  that  under  argument,  or  next  to 
be  called  at  the  end  of  the  day  the  request  is  filed.  If  the  par- 
ties will  not  unite  in  such  a  request,  either  may  move  to  take 
up  the  case,  and  it  shall  then  be  assigned  to  such  place  upon 
the  docket  as  the  court  may  direct. 

10.  No  stipulation  to  pass  a  case  without  placing  it.  at  the 
foot  of  the  docket  will  be  recognized  as  binding  upon  the  court. 
A  case  can  only  be  so  passed  upon  application  made  and  leave 
granted  in  open  court. 

Adjournment. 
XXVII. 

The  court  will,  at  every  term,  announce  on  what  day  it  will 
adjourn  at  least  ten  days  before  the  time  which  shall  be  fixed 
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upon,  and  the  court  will  take  up  no  case  for  argument,  nor 
receive  any  case  upon  printed  briefs,  within  three  days  next 
before  the  day  fixed  upon  for  adjournment. 

Dismissing  Cases  in  Yacation. 
XXVIIL 
Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an  ap- 
peal, shall  in  vacation,  by  their  attorneys  of  record,  sign  and 
file  with  the  clerk  an  agreement  in  writing  directing  the  case 
,  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be 
dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed ;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court. 

SUPEESEDEAS. 
XXIX. 
Supersedeas  bonds  ill  the  circuit  courts  must  be  taken,  with 
good  and  suflScient  security,  that  the  plaintiff  in  error  or  ap- 
pellant shall  prosecute  his  writ  or  appeal  to  effect,  and  answer 
all  damages  and  costs  if  he  fail  to  make  his  plea  good.  Such 
indemnity,  where  the  judgment  or  decree  is  for  the  recovery 
of  money  not  otherwise  secured,  must  be  for  the  whole  amount 
of  the  judgment  or  decree,  including  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal;  but  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  event  of  the 
suit,  as  in  real  actions,  replevin,  and  in  suits  on  mortgages,  or 
where  the  property  is  in  the  custody  of  the  marshal  under  ad- 
miralty process,  as  in  case  of  capture  or  seizure,  or  where  the 
proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the  cus- 
tody or  control  of  the  court,  indemnity  in  all  such  cases  is 
only  required  in  an  amount  sufficient  to  secure  the  sum  recov- 
ered for  the  use  and  detention  of  the  property,  and  .the  costs 
of  the  suit,  and  just  damages  for  delay,  and  costs  and  interest 
on  the  appeal.  ' 

Eeheaeing. 
XXX 

A  petition  for  rehearing  after  judgment  can  be  presented 
only  at  the  term  at  which  judgment  is  entered,  unless  by  spe- 
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cial  leave  granted  during  the  term ;  and  must  be  printed  and 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by 
certificate  of  counsel;  and  will  not  be  granted,  or  permitted 
to  be  argued,  unless  a  justice  who  concurred  in  the  judgment 
desires  it,  and  a  majority  of  the  court  so  determines. 

FoEM  OF  Feinted  Eecoeds  and  Beiefs. 
XXXL 

All  records,  arguments,  and  briefs,  printed  for  the  use  of 
the  court,  must  be  in  such  form  and  size  that  they  can  be  con- 
veniently bound  together,  so»  as  to  make  an  ordinary  octavo 
volume;  and,  as  well  as  all  quotations  contained  therein,  and 
the  covers  thereof,  must  be  printed  in  clear  type  (never  smaller 
than  small  pica)  and  on  unglazed  paper. 

"Weits  of  Eeeoe  and  Appeals  Undee  the  Act  of  Febeuaet 
25,  1889,  Chaptee  236,  oe  Undee  Section  5  of  the  Act 
OF  Maeoh  3,  1891,  Chaptee  517. 

XXXIL 

Oases  brought  to  this  court  by  writ  of  error  or  appeal,  under 
the  act  of  February  25,  1889,  chapter  236,  or  under  section  5 
of  the  act  of  March  3,  1891,  chapter  517,  where  the  only  ques- 
tion in  issue  is  the  question  of  the  jurisdiction  of  the  court 
below,  will  be  advanced  on  motion,  and  heard  under  the  rules 
prescribed  by  Eule  6,  in  regard  to  motions  to  dismiss  writs  of 
error  and  appeals. 

Models,  Diageams,  and  Exhibits  of  Mateeials. 
XXXIII. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  one  month  before 
the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  "When  this  is  not  done,  it 
shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,>y  mail  or  otherwise,  of  the  requirements  of  this  rule; 
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and  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best. 

Custody  of  Peisonees  on  Habeas  Ooepus. 
XXXIV. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  declining  to  grant  the  writ  of  habeas  corpus,  the  custody 
of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  writ  after  it  has  been  issued,  the  prisoner 
shall  be  remanded  to  the  custody  from  which  he  was  taken  by 
the  writ,  or  shall,  for  good  cause  shown,  be  detained  in  custody 
of  the  court  or  judge,  or  be  enlarged  upon  recognizance  as  here- 
inafter provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  prisoner,  he  shall  be  enlarged  upon  recog- 
nizance, with  surety,  for  appearance  to  answer  the  judgment 
of  the  appellate  court,  except  where,  for  special  reasons,  sure- 
ties ought  not  to  be  required. 

Assignment  of  Eeeoes. 
XXXV. 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  dis- 
trict court  or  a  circuit  court  direct  to  this  court,  under  section  5 
of  the  act  entitled  "An  act  to  establish  circuit  courts  of  appeals 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States,  and  for  other  purposes,"  ap- 
proved March  3,  1891,  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  the  court  below,  with  his  petition  for  the 
writ  of  error  or  appeal,  an  assignment  of  errors,  which  shall 
set  out  separately  and  particularly  each  error  asserted  and  in- 
tended to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed 
until  such  assignment  of  errors  shall  have  been  filed.  When 
the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  assignment  of  errors  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.    Such  assignment  of  er- 
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rors  shall  form  part  of  the  transcript  of  the  record,  and  be 
printed  with  it.  "When  this  is  not  done  counsel  will  not  be 
heard,  except  at  the  request  of  the  court;  and  errors  not  as- 
signed according  to  this  rule  will  be  disregarded,  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  assigned. 

2.  The  plaintifif  in  error  or  appellant  shall  cause  the  record 
to  be  printed,  according  to  the  provisions  of  sections  2,  3,  4,  5, 
6,  and  9,  of  rule  10. 

Appeals  and^Veits  oe  Eeeoe. 
XXXVL 

1.  An  appeal  or  a  writ  of  error  from  a  circuit  court  or  a  dis- 
trict court  direct  to  this  court,  in  the  cases  provided  for  in  sec- 
tions 5  and  6  of  the  act  entitled  "An  act  to  establish  circuit 
courts  of  appeals,  and  to  define  and  regulate  in  certain  cases 
the  jurisdiction  of  the  courts  of  the  United  States,  and  for  other 
purposes,"  approved  March  3,  1891,  may  be  allowed,  in  term 
time  or  in  vacation,  by  any  justice  of  this  court,  or  by  any  circuit 
judge  within  his  circuit,  or  by  any  district  judge  within  his  dis- 
trict, and  the  proper  security  be  taken  and  the  citation  signed 
by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  exe- 
cution or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  con- 
viction of  an  infamous  crime,  or  in  any  other  criminal  case  in 
which  it  will  lie  under  said  sections  5  and  6,  the  circuit  court 
or  district  court,  or  any  justice  or  judge  thereof,  shall  have 
power,  after  the  citation  is  served,' to  admit  the  accused  to  bail 
in  such  amount  as  may  be  fixed. 

Cases  feom  Ciecuit  Oouet  or  Appeals. 
XXXVIL 

1.  Where,  under  section  6  of  the  said  act,  a  circuit  court  of 
appeals  shall  certify  to  this  court  a  question  or  proposition  of 
law,  concerning  which  it  desires  the  instruction  of  this  court 
for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition 
of  law  arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the 
whole  record  and  cause  may  be  sent  up  to  it  for  its  considera- 
tion, the  party  making  such  application  shall,  as  a  part  thereof. 
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furnish  this  court  with  a  certified  copy  of  the  whole  of  said 
record. 

3.  Where  application  is  made  to  this  court  under  section  6 
of  the  said  act  to  require  a  case  to  be  certified  to  it  for  its  re- 
view and  determination,  a  certified  copy  of  the  entire  record 
of  the  case  in  the  circuit  court  of  appeals  shall  be  furnished  to 
this  court  by  the  applicant,  as  part  of  the  application. 

Interest,  Costs,  and  Fees. 

XXXVIIl 

The  provisions  of  Eules  23  and  24  of  this  court,  in  regard  to 

interest  and  costs  and  fees,  shall  apply  to  writs  of  error  and 

appeals  and  reviews  under  the  provisions  of  sections  6  and  6 

of  the  said  act. 

Mandates. 

XXXIX. 

Mandates  shall  issue  as  of  course  after  the  expiration  of 

thirty  days  from  the  day  the  judgment  or  decree  is  entered, 

unless  the  time  is  enlarged  by  order  of  the  court,  or  of  a  justice 

thereof  when  the  court  is  not  in  session,  but  during  the  term. 


ORDER  IN  REFERENCE  TO  APPEALS  FROM 
THE  COURT  OF  CLAIMS. 


EEGULATIONS  PEESOEIBED  BY  THE  SUPREME  OOUET  OF  THE  UNITED 
STATES  UNDER  "WHICH  APPEALS  MAY  BE  TAKEN  FROM  THE 
COURT   OF   CLAIMS   TO   SAID    SUPREME    COURT. 


EULE    I. 

In  all  cases  hereafter  decided  in  the  court  of  claims  in  which, 
by  the  act  of  congress,  such  appeals  are  allowable,  they  shall 
be  heard  in  the  supreme  court  upon  the  following  record,  and 
none  other: 

1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court,  and  of  such  interlocutory  or- 
ders, rulings,  judgments,  and  decrees  as  may  be  necessary  to 
&  proper  review  of  tbe  case. 

2.  A  finding  by  the  court  of  claims  of  the  facts  in  the  case 
■established  by  the  evidence  in  the  nature  of  a  special  verdict, 
but  not  the  evidence  establishing  them ;  and  a  separate  state- 
ment of  the  conclusions  of  law  upon  said  facts,  upon  which  the 
court  founds  its  judgment  or  decree.  The  finding  of  facts  and 
conclusions  of  law  to  be  certified  to  this  court  as  a  part  of  the 
record. 

E.ULE  II. 

In  all  cases  in  which  judgments  or  decrees  have  heretofore 
been  rendered,  where  either  party  is  by  law  entitled  to  an  ap- 
peal, the  party  desiring  it  shall  make  application  to  the  court 
of  claims  by  petition  for  the  allowance  of  such  appeal.  Said 
petition  shall  contain  a  distinct  specification  of  the  errors  al- 
leged to  have  been  committed  by  said  court  in  its  rulings, 
judgment,  or  decree  in  the  case.  The  court  shall,  if  the  speci- 
fication of  the  alleged  error  be  correctly  and  accurately  stated, 
certify  the  same,  or  may  certify  such  alterations  and  modifica- 


980  APPEALS    FEOM   COTJET   OF   CLAIMS. 

tions  of  the  points  decided  and  alleged  for  error  as,  in  the 
judgment  of  said  court,  shall  distinctly,  fully,  and  fairly  pre- 
sent the  points  decided  by  the  court.  This,  with  the  transcript 
mentioned  in  Eule  I  (except  the  statement  of  facts  and  law 
therein  mentioned),  shall  constitute  the  record  on  which  those 
cases  shall  be  heard  in  the  supreme  court. 

KULB   III, 

In  all  cases  an  order  of  allowance  of  appeal  by  the  court  of 
claims,  or  the  chief  justice  thereof  in  vacation,  is  essential,  and 
the  limitation  of  time  for  granti/ng  such  appeal  shall  cease  to 
run  from  the  time  an  application  is  made  for  the  allowance  of 
appeal. 

Etjle  IV. 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the 
supreme  court,  the  court  of  claims  shall  make  and  file  their 
finding  of  facts,  and  their  conclusions  of  law  therein,  in  open 
court,  before  or  at  the  time  they  enter  their  judgment  in  the 
case. 

Ktjle  Y. 

In  every  such  case,  each  party,  at  such  time  before  trial  and 
in  such  form  as  the  court  may  prescribe,  shall  submit  to  it  a 
request  to  find  all  the  facts  which  the  party  considers  proven 
and  deems  material  to  the  due  presentation  of  the  case  in  the 
finding  of  facts. 

Etjle  VI. 
(OoTOBEK  Teem,  1882.) 

Ordered,  That  Eule  I,  in  reference  to  appeals  from  the  court 
of  claims,  be,  and  the  same  is  hereby,  made  applicable  to  ap- 
peals in  all  cases  heretofore  or  hereafter  decided  by  that  court 
under  the  jurisdiction  conferred  by  the  act  of  June  16,  1880, 
oh.  243,  "  to  provide  for  the  settlement  of  all  outstanding  claims 
against  the  District  of  Columbia,  and  conferring  jurisdiction 
on  the  court  of  claims  to  hear  the  same,  and  for  other  purposes." 
'     Adopted  May  7, 1883. 
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Peeliminaet  Regulations. 
I. 
The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  al- 
ways open  for  the  purpose  of  filing  bills,  answers,  and  other 
pleadings ;  for  issuing  and  returning  mesne  and  final  process 
and  commissions ;  and  for  making  and  directing  all  interlocu- 
tory motions,  orders,  rules,  and  other  proceedings,  preparatory 
to  hearing  of  all  causes  upon  their  merits. 

IL 

The  clerk's  oflS.ce  shall  be  open,  and  the  clerk  shall  be  in  at- 
tendance therein,  on  the  first  Monday  of  every  month,  for  the 
purpose  of  receiving,  entering,  entertaining,  and  disposing  of 
all  motions,  rules,  orders,  and  other  proceedings,  which  are 
grantable  of  course  and  applied  for,  or  had  by  the  parties  or 
their  solicitors,  in  all  causes  pending  in  equity,  in  pursuance  of 
the  rules  hereby  prescribed. 

IIL 

Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term, 
may,  at  chambers,  or  on  the  rule-days  at  the  clerk's  office,  make 
and  direct  all  such  interlocutory  orders,  rules,  and  other  pro- 
ceedings, preparatory  to  the  hearing  of  all  causes  upon  their 
merits  in  the  same  manner  and  with  the  same  effect  as  the  cir- 
cuit court  could  make  and  direct  the  same  in  term,  reasonable 
notice  of  the  application  therefor  being  first  given  to  the  ad- 
verse party,  or  his  solicitor,  to  appear  and  show  cause  to  the 
contrary,  at  the  next  rule-day  thereafter,  unless  some  other 
time  is  assigned  by  the  judge  for  the  hearing. 

IV. 
All  motions,  rules,  orders,  and  other  proceedings,  made  and 
directed  at  chambers,  or  on  rule-days  at  the  clerk's  office, 
whether  special  or  of  course,  shall  be  entered  by  the  clerk  ia 
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an  order-book,  to  be  kept  at  the  clerk's  office,  on  the  day  when 
they  are  made  and  directed ;  which  book  shall  be  open  at  all 
office  hours  to  the  free  inspection  of  the  parties  in  any  suit  in 
equity,  and  their  solicitors.  And,  except  in  cases  where  per- 
sonal or  other  notice  is  specially  required  or  directed,  such 
entry  in  the  order-book  shall  be  deemed  sufficient  notice  to  the 
parties  and  their  solicitors,  without  further  service  thereof,  of 
all  orders,  rules,  acts,  notices,  and  other  proceedings  entered 
in  such  .order-book,  touching  any  and  all  the  matters  in  the 
suits  to  and  in  which  they  are  parties  and  solicitors.  And  no- 
tice to  the  solicitors  shall  be  deemed  notice  to  the  parties  for 
whom  they  appear  and  whom  tjiey  represent,  in  all  cases  where 
personal  notice  on  the  parties  is  not  otherwise  specially  re- 
quired. "Where  the  solicitors  for  all  the  parties  in  a  suit  reside 
in  or  near  the  same  town  or  city,  the  judges  of  the  circuit  court 
may,  by  rule,  abridge  the  time  for  notice  of  rules,  orders,  or 
other  proceedings  not  requiring  personal  service  on  the  parties, 
in  their  discretion. 

V. 

All  motions  and  applications  in  the  clerk's  office  for  the  is- 
suing of  mesne  process  and  final  process  to  enforce  and  exe- 
cute decrees;  for  filing  bills,  answers,  pleas,  demurrers,  and 
other  pleadings;  for  making  amendments  to  bills  and  answers; 
for  taking  bills  pro  confesso;  for  filing  exceptions ;  and  for  other 
proceedings  in  the  clerk's  office  which  do  not,  by  the  rules 
hereinafter  prescribed,  require  any  allowance  or  order  of  the 
court  or  of  any  judge  thereof,  shall  be  deemed  motions  and 
applications  grantable  of  course  by  the  clerk  of  the  court.  But 
the  same  may  be  suspended,  or  altered,  or  rescinded  by  any 
judge  of  the  court,  upon  special  cause  shown. 

VL 
All  motions  for  rules  or  orders  and  other  proceedings,  which 
are  not  grantable  of  course  or  without  notice,  shall,  unless  a 
different  time  be  assigned  by  a  judge  of  the  court,  be  made  on 
a  rule-day,  and  entered  in  the  order-book,  and  shall  be  heard 
at  the  rule-day  next  after  that  on  which  the  motion  is  made. 
And  if  the  adverse  party,  or  his  solicitor,  shall  not  then  appear 
or  shall  not  show  good  cause  against  the  same,  the  motion  may 
be  heard  by  any  judge  of  the  court  ex  parte,  and  granted,  as  if 
not  objected  to,  or  refused,  in  his  discretion. 
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Process. 
VII. 

The  process  of  subpoena  shall  constitute  the  proper  mesne 
process  in  all  suits  in  equity,  in  the  first  instance,  to  require  the 
defendant  to  appear  and  answer  the  exigency  of  the  bill ;  and, 
unless  otherwise  provided  in  these  rules,  or  specially  ordered 
by  the  circuit  court,  a  writ  of  attachment,  and,  if  the  defend- 
ant cannot  be  found,  a  writ  of  sequestration,  or  a  writ  of  as- 
sistance to  enforce  the  delivery  of  possession,  as  the  case  may 
require,  shall  be  the  proper  process  to  issue  for  the  purpose  of 
compelling  obedience  to  any  interlocutory  or  final  order  or  de- 
cree of  the  court. 

VIIL 

Final  process  to  execute  any  decree  may,  if  the  decree  be 
solely  for  the  payment  of  money,  be  by  a  writ  of  execution,  in 
the  form  used  in  the  circuit  court  in  suits  at  common  law  in  ac- 
tions of  assumpsit.  If  the  decree  be  for  the  performance  of 
any  specific  act,  as,  for  example,  for  the  execution  of  a  convey- 
ance of  land  or  the  delivering  up  of  deeds  or  other  documents, 
the  decree  shall,  in  all  cases,  prescribe  the  time  within  which 
the  act  shall  be  done,  of  which  the  defendant  shall  be  bound, 
without  further  service,  to  take  notice ;  and  upon  affidavit  of 
the  plaintiff,  filed  in  the  clerk's  office,  that  the  same  has  not 
been  complied  with  within  the  prescribed  time,  the  clerk  shall 
issue  a  writ  of  attachment  against  the  delinquent  party,  from 
which,  if  attached  thereon,  he  shall  not  be  discharged,  unless 
upon  a  full  compliance  with  the  decree  and  the  payment  of  all 
costs,  or  upon  a  special  order  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  affidavit,  enlarging  the  time  for  the  perform- 
ance thereof.  If  the  delinquent  party  cannot  be  found,  a 
writ  of  sequestration  shall  issue  against  his  estate  upon  the  re- 
turn of  non  est  inventus,  to  compel  obedience  to  the  decree. 

IX. 

When  any  decree  or  order  is  for  the  delivery  or  possession, 
upon  proof  made  by  affidavit  of  a  demand  and  refusal  to  obey 
the  decree  or  order,  the  party  prosecuting  the  same  shall  be  en- 
titled to  a  writ  of  assistance  from  the  clerk  of  the  court. 
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X 
Every  person,  not  being  a  party  in  any  cause,  who  has  ob- 
tained an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  enabled  to  enforce  obedience  to  such  order  by 
the  same  process  as  if  he  were  a  party  to  the  cause;  and  every 
person,  not  being  a  party  in  any  cause,  against  whom  obedience 
to  any  order  of  the  court  may  be  enforced,  shall  be  liable  to 
the  same  process  for  enforcing  obedience  to  such  orders  as  if 
he  were  a  party  in  the  cause. 

Seevice  of  Process. 
XL 

l^o  process  of  subpoena  shall  issue  from  the  clerk's  office  in 
any  suit  in  equity  until  the  bill  is  filed  in  the  office. 

XIL 

"Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of 
subpoena  thereon,  as  of  course,  upon  the  application  of  the 
plaintiff,  which  shall  contain  the  christian  names  as  weUas  the 
surnames  of  the  parties,  and  shall  be  returnable  into  the  clerk's 
office  the  next  rule-day,  or  the  next  rale-day  but  one,  at  the 
election  of  the  plaintiff,  occurring  after  twenty  days  from  the 
time  of  the  issuing  thereof.  At  the  bottom  of  the  subpoena  shall 
be  placed  a  memorandum,  that  the  defendant  is  to  enter  his  ap- 
pearance in  the  suit  in  the  clerk's  office  on  or  before  the  day  at 
which  the  writ  is  returable ;  otherwise  the  bill  may  be  taken 
ipro  confesso.  Where  there  are  more  than  one  defendant,  a  writ 
of  subpoena  may,  at  .the  election  of  the  plaintiff,  be  sued  out 
separately  for  each  defendant,  except  in  the  case  of  husband  and 
wife  defendants,  or  a  joint  subpoena  against  all  the  defendants. 

XIIL 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy 
thereof  by  the  officer  serving  the  same  to  the  defendant  per- 
sonally, or  by  leaving  a  copy  thereof  at  the  dwelling-house  or 
usual  place  of  abode  of  each  defendant,  with  some  adult  per- 
son who  is  a  member  or  resident  in  the  family. 

XIV. 

Whenever  any  subpoena  shall  be  returned  not  executed  as 
to  any  defendant,  the  plaintiff  shall  be  entitled  to  another  sub- 
poena, toties  quoties,  against  such  defendant,  if  he  shall  require 
it,  until  due  service  is  made. 
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XV. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  the 
marshal  of  the  district,  or  his  deputy,  or  by  some  other  per- 
son specially  appointed  by  the  court  for  that  purpose,  and  not 
otherwise.  In  the  latter  case,  the  person  serving  the  process 
shall  make  affidavit  thereof. 

XVI. 

Upon  the  return  of  the  subpoena  as  served  and  executed  upon 
any  defendant,  the  clerk  shall  enter  the  suit  upon  his  docket 
as  pending  in  the  court,  and  shall  state  the  time  of  the  entry. 

Appeaeanoe. 
XVIL 

The  appearance-day  of  the  defendant  shall  be  the  rule-day  to 
which  the  subpoena  is  made  returnable,  provided  he  has  been 
served  with  the  process  twenty  days  before  that  day ;  other- 
wise his  appearance-day  shall  be  the  next  rule-day  succeeding 
the  rule-day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his 
solicitor,  shall  be  entered  in  the  order-book  on  the  day  thereof 
by  the  clerk. 

Bills  Taken  Peg  Confesso. 
XVIII. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall 
be  otherwise  enlarged,  for  cause  shown,  by  a  judge  of  the  court, 
upon  motion  for  that  purpose,  to  file  his  plea,  demurrer,  or  an- 
swer to  the  bill,  in  the  clerk's  oflBce,  on  the  rule-day  next  suc- 
ceeding that  of  entering  his  appearance.  In  default  thereof, 
the  plaintiff  may,  at  his  election,  enter  an  order  (as  of  course) 
in  the  order-book,  that  the  bill  be  taken  ;pro  confesso;  and 
thereupon  the  cause  shall  be  proceeded  in  ex  pa/rte,  arid  the 
matter  of  the  bill  may  be  decreed  by  the  court  at  any  time 
after  the  expiration  of  thirty  days  from  and  after  the  entry  of 
said  order,  if  the  same  can  be  done  without  an  answer,  and  is 
proper  to  be  decreed ;  or  the  plaintiff,  if  he  requires  any  dis- 
covery or  answer  to  enable  him  to  obtain  a  proper  decree,  shall 
be  entitled  to  process  of  attachment  against  the  defendant  to 
compel  an  answer,  and  the  defendant  shall  not,  when  arrested 
upon  such  process,  be  discharged  therefrom,  unless  upon  fiUng 
his  answer,  or  otherwise  complying  with  such  order  as  the 
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court  or  a  judge  thereof  may  direct  as  to  pleading  to  or  fully- 
answering  the  bill,  within  a  period  to  be  fixed  by  the  court  or 
judge,  and  undertaking  to  speed  the  cause. 

XIX. 
When  the  bill  is  taken  ^to  confesso  the  court  may  proceed  to 
a  decree  at  any  time  after  the  expiration  of  thirty  days  from 
and  after  the  entry  of  the  order  to  take  the  hill  pro  confesso, 
and  such  decree  rendered  shall  be  deemed  absolute,  unless  the 
court  shall,  at  the  same  term,  set  aside  the  same,  or  enlarge 
the  time  for  filing  the  answer,  upon  cause  shown  upon  motion 
and  afiidavit  of  the  defendant.  And  no  such  motion  shall  be 
granted,  unless  upon  the  payment  of  the  cost  of  the  plaintiff 
in  the  suit  up  to  that  time,  or  such  part  thereof  as  the  court 
shall  deem  reasonable,  and  unless  the  defendant  shall  under- 
take to  file  his  answer  within  such  time  as  the  court  shall  di- 
rect, and  submit  to  such  other  terms  as  the  court  shall  direct, 
for  the  purpose  of  speeding  the  cause. 

Peame  of  Bills. 

XX  ' 

Every  bill,  in  the  introductory  part  thereof,  shall  contain  the 
names,  places  of  abode,  and  citizenship  of  all  the  parties,  plaint- 
iffs and  defendants,  by  and  against  whom  the  bill  is  brought. 
The  form,  in  substance,  shall  be  as  follows:  "To  the  judges 
of  the  circuit  court  of  the  United  States  for  the  district  of 

:  A.  B.,  of ,  and  a  citizen  of  the  state  of ,  brings 

this  his  bill  against  C.  D.,  of  ,  and  a  citizen  of  the  state 

of ,  and  E.  F.,  of ,  and  a  citizen  of  the  state  of  . 

And  thereupon  your  orator  complains  and  says  that,"  etc. 

XXL 
The  plaintiff,  in  his  bill,  shall  be  at  liberty  to  omit,  at  his 
option,  the  part  which  is  usually  called  the  common  confed- 
eracy clause  of  the  bill,  averring  a  confederacy  between  the 
defendants  to  injure  or  defraud  the  plaintiff;  also  what  is 
commonly  called  the  charging  part  of  the  bill,  setting  forth  the 
matters  or  excuses  which  the  defendant  is  supposed  to  intend 
to  set  up  by  way  of  defense  to  the  bill ;  also  what  is  commonly 
called  the  jurisdiction  clause  of  the  bill,  that  the  acts  com- 
plained of  are  contrary  to  equity,  and  that  the  defendant  is  with- 


EULES  OF  PEAOTICE  IN  EQUITY.  987 

out  any  remedy  at  law;  and  the  bill  shall  not  be  demurrable 

therefor.     And  the  plaintiff  may,  in  the  narrative  or  stating 

part  of  his  bill,  state  and  avctid,  by  counter-averments,  at  his 

option,  any  matter  or  thing  which  he  supposes  will  be  insisted 

upon  by  the  defendant  by  way  of  defense  or  excuse  to  the  case 

made  by  the  plaintiff  for  relief.     The  prayer  of  the  bill  shall 

ask  the  special  relief  to  which  the  plaintiff  supposes  himself 

entitled,  and  also  shall  contain  a  prayer  for  general  relief; 

and  if  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other 

special  order,  pending  the  suit,  is  required,  it  shall  also  be 

specially  asked  for. 

XXII. 

If  any  persons,  other  than  those  named  as  defendants  in  the 
bill,  shall  appear  to  be  necessary  or  proper  parties  thereto,  the 
bill  shall  aver  the  reason  why  they  are  not  made  parties,  by 
showing  them  to  be  without  the  jurisdiction  of  the  court,  or 
that  they  cannot  be  joined  without  ousting  the  jurisdiction  of 
the  court  as  to  the  other  parties.  And  as  to  persons  who  are 
without  the  jurisdiction  and  may  properly  be  made  parties,  the 
bill  may  pray  that  process  may  issue  to  make  ihem  parties  to 
the  bin  if  they  should  come  within  the  jurisdiction. 

XXIIL 
The  prayer  for  process  of  subpoena  in  the  bill  shall  contain 
the  names  of  all  the  defendants  named  in  the  introductory  part 
of  the  bill,  and  if  any  of  them  are  known  to  be  infants  under 
age,  or  otherwise  under  guardianship,  shall  state  the  fact,  so 
that  the  court  may  take  order  thereon,  as  justice  may  require 
upon  the  return  of  the  process.  If  an  injunction,  or  a  writ  of 
ne  exeat  regno,  or  any  other  special  order,  pending  the  suit,  is 
asked  for  in  the  prayer  for  relief,  that  shall  be  sufficient,  with- 
out repeating  the  same  in  the  prayer  for  process. 

XXIV. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to 

it,  which  shall  be  considered  as  an  affirmation  on  his  part  that, 

upon  the  instructions  given  to  him  and  the  case  laid  before 

him,  there  is  good  ground  for  the  suit,  in  the  manner  in  which 

it  is  framed. 

XXV. 

In  order  to  prevent  unnecessary  costs  and  expenses,  and  to 

promote  brevity,  succinctness,  and  directness  in.  the  allegations 
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of  bills  and  answers,  the  regular  taxable  costs  for  every  bill 
and  answer  shall  in  no  case  exceed  the  sum  which  is  allowed 
in  the  state  court  of  chancery  in  the  district,  if  any  there  be; 
but  if  there  be  none,  then  it  shall  not  exceed  the  sum  of  three 
dollars  for  every  bill  or  answer. 

Scandal  and  Impeetinenoe  in  Bills. 
XXVL 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms 
as  it  reasonably  can  be,  and  shall  contain  no  unnecessary  re- 
citals of  deeds,  documents,  contracts,  or  other  instruments,  in 
time  verba,  or  any  other  impertinent  matter,  or  any  scandalous 
matter  not  relevant  to  the  suit.  If  it  does,  it  may,  on  exceptions, 
be  referred  to  a  master,  by  any  judge  of  the  court,  for  imper- 
tinence or  scandal;  and  if  so  found  by  him,  the  matter  shall 
be  expunged  at  the  expense  of  the  plaintiff,  and  he  shall  pay 
to  the  defendant  all  his  costs  in  the  suit  up  to  that  time,  un- 
less the  court  or  a  judge  thereof  shall  otherwise  order.  If  the 
master  shall  report  that  the  bill  is  not  scandalous  or  imperti- 
nent, the  plaintiff  shall  be  entitled  to  all  costs  occasioned  by 

the  reference. 

XXVIL 

No  order  shall  be  made  by  any  judge  for  referring  any  bill, 
answer,  or  pleading,  or  other  matter  or  proceeding,  depending 
before  the  court,  for  scandal  or  impertinence,  unless  exceptions 
are  taken  in  writing  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  considered  to  be  scandalous  or  im- 
pertinent; nor  unless  the  exceptions  shall  be  filed  on  or  before 
the  next  rule-day  after  the  process  on  the  bill  shall  be  return- 
able, or  after  the  answer  or  pleading  is  filed.  And  such  order, 
when  obtained,  shall  be  considered  as  abandoned,  unless  the 
party  obtaining  the  order  shall,  without  any  unnecessary  delay, 
procure  the  master  to  examine  and  report  on  the  same  on  or 
before  the  next  succeeding  rule-day,  or  the  master  shall  certify 
that  further  time  is  necessary  for  him  to  complete  the  exami- 
nation. 

Amendment  of  Bills. 
XXVIIL 

The  plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  and 
without  payment  of  costs,  to  amend  his  bill,  in  any  matters 
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whatsoever,  before  any  copy  has  been  taken  out  of  the  clerk's 
office,  and  in  any  small  matters  afterwards,  such  as  filling 
blanks,  correcting  errors  of  dates,  misnomer  of  parties,  misde- 
scription of  premises,  clerical  errors,  and  generally  in  matters 
of  form.  But  if  he  amend  in  a  material  point  (as  he  may  do 
of  course)  after  a  copy  has  been  so  taken,  before  any  answer  or 
plea  or  demurrer  to  the  bill,  he  shall  pay  to  the  defendant  the 
costs  occasioned  thereby,  and  shall,  without  delay,  furnish  him 
a  fair  copy  thereof,  free  of  expense,  with  suitable  references  to 
the  places  where  the  same  are  to  be  inserted.  And  if  the 
amendments  are  numerous,  he  shall  furnish,  in  like  manner,  to 
the  defendant,  a  copy  of  the  whole  bill  as  amended;  and  if 
there  be  more  than  one  defendant,  a  copy  shall  be  furnished  to 
each  defendant  affected  thereby. 

XXIX. 
After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before 
replication,  the  plaintiff  may,  upon  motion  or  petition,  without 
notice,  obtain  an  order  from  any  judge  of  the  court  to  amend 
his  bill  on  or  before  the  next  succeeding  rule-day,  upon  pay- 
ment of  costs  or  without  payment  of  costs,  as  the  court  or  a 
judge  thereof  may  in  his  discretion  direct.  But  after  replica- 
tion filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it 
and  to  amend  his  bill,  except  upon  a  special  order  of  a  judge 
of  the  court,  upon  motion  or  petition,  after  due  notice  to  the 
other  party,  and  upon  proof  by  affidavit  that  the  same  is  not 
made  for  the  purpose  of  vexation  or  delay,  or  that  the  matter 
of  the  proposed  amendment  is  material,  and  could  not  with 
reasonable  diligence  have  been  sooner  introduced  into  the  bill, 
and  upon  the  plaintiff's  submitting  to  such  other  terms  as  may 
be  imposed  by  the  judge  for  speeding  the  cause. 

XXX. 
If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill  after 
answer,  or  plea,  or  demurrer,  or  after  replication,  shall  not  file 
his  amendments  or  amended  bill,  as  the  case  may  require,  in 
the  clerk's  office,  on  or  before  the  next  succeeding  rule-day,  he 
shall  be  considered  to  have  abandoned  the  same,  and  the  cause 
shall  proceed  as  if  no  application  for  any  amendment  had  been 
made. 


990  exiles  of  peactice  in  equity. 

Demueeees  and  Pleas. 
XXXI 

1^0  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill, 
unless  upon  a  certificate  of  counsel,  that  in  his  opinion  it  is  well 
founded  in  point  of  law,  and  supported  by  the  affidavit  of  the 
defendant;  that  it  is  not  interposed  for  delay;  and,  if  a  plea, 
that  it  is  true  in  point  of  fact. 

XXXIL 

The  defendant  may  at  any  time  before  the  bill  is  taken  for 
confessed,  or  afterward  with  the  leave  of  the  court,  demur  or 
plead  to  the  whole  bill,  or  to  part  of  it,  and  he  may  demur  to 
part,  plead  to  part,  and  answer  as  to  the  residue;  but  in  every 
case  in  which  the  bill  specially  charges  fraud  or  combination, 
a  plea  to  such  part  must  be  accompanied  with  an  answer  forti- 
fying the  plea  and  explicitly  denying  the  fraud  and  combina- 
tion, and  the  facts  on  which  the  charge  is  founded. 

XXXIIL 
The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  ar- 
gued, or  he  may  take  issue  on  the  plea.  If,  upon  an  issue,  the 
fact  stated  in  the  plea  be  determined  for  the  defendant,  they 
shall  avail  him  as  far  as  in  law  and  equity  they  ought  to  avail 
him. 

XXXIV. 
If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the 
plaintiff  shall  be  entitled  to  his  costs  in  the  cause  up  to  that 
period  unless  the  court  shall  be  satisfied  that  the  defendant  has 
good  ground,  in  point  of  law  or  fact,  to  interpose  the  same,  and 
it  was  not  interposed  vexatiously  or  for  delay.  And  upon  the 
overruling  of  any  plea  or  demurrer,  the  defendant  shall  be  as- 
signed to  answer  the  bill,  or  so  much  thereof  as  is  covered  by 
the  plea  or  demurrer,  the  next  succeeding  rule-day,  or  at  such 
other  period  as,  consistently  with  justice  and  the  rights  of  the 
defendant,  the  same  can,  in  the  judgment  of  the  court,  be  rea- 
sonably done ;  in  default  whereof,  the  bill  shall  be  taken  against 
him.  jfro  confesso,  and  the  matter  thereof  proceeded  in  and  de- 
creed accordingly. 

XXXV. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed, 
the  defendant  shall  be  entitled  to  his  costs.     But  the  court 
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may,  in  its  discretion,  upon  motion  of  the  plaintiff,  allow  him 
to  amend  his  bill,  upon  such  terms  as  it  shall  deem  reason- 
able. 

XXXVI. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  such  demurrer  or  plea  shall  not  cover 
so  much  of  the  bill  as  it  might  by  law  have  extended  to. 

XXXVII. 
"No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  the  answer  of  the  defendant  may  ex- 
tend to  some  part  of  the  same  matter  as  may  be  covered  by 
such  demurrer  or  plea. 

XXXVIII 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any 
plea  or  demurrer  for  argument  on  the  rule-day  when  the  same 
is  filed,  or  on  the  next  succeeding  rule-day,  he  shall  be  deemed 
to  admit  the  truth  and  suiBciency  thereof,  and  his  bill  shall  be 
dismissed  as  of  course,  unless  a  judge  of  the  court  shall  allow 
him  further  time  for  that  purpose. 

Answees. 
XXXIX 
The  rule,  that  if  a  defendant  submits  to  answer  he  shall  an- 
swer fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply 
in  cases  where  he  might  by  plea  protect  himself  from  such  an- 
swer and  discovery.  And  the  defendant  shall  be  entitled  in 
all  cases  by  answer  to  insist  upon  all  matters  of  defense  (not 
being  matters  of  abatement,  or  to  the  character  of  the  parties, 
or  matters  of  form)  in  bar  of  or  to  the  merits  of  the  bill,  of 
which  he  may  be  entitled  to  avail  himself  by  a  plea  in  bar; 
and  in  such  answer  he  shall  not  be  compellable  to  answer  any 
other  matters  than  he  would  be  compellable  to  answer  and  dis- 
cover upon  filing  a  plea  in  bar  and  an  answer  in  support  of  such 
plea,  touching  the  matters  set  forth  in  the  bill  to  avoid  or 
repel  the  bar  or  defense.  Thus,  for  example,  a  lona  fide  pur- 
chaser, for  a  valuable  consideration  without  notice,  may  set  up 
that  defense  by  way  of  answer  instead  of  plea,  and  shall  be  en- 
titled to  the  same  protection,  and  shall  not  be  compellable  to 
make  any  further  answer  or  discovery  of  his  title  than  he  would 
be  in  any  answer  in  support  of  such  plea. 
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XL. 

A  defendant  shall  not  be  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  interrogated 
thereto;  and  a  defendant  shall  not  be  bound  to  answer  any  in- 
terrogatory in  the  bill,  except  those  interrogatories  whibh  such 
defendant  is  required  to  answer;  and  where  a  defendant  shall 
answer  any  statement  or  charge  in  the  bill  to  which  he  is  not 
interrogated,  only  by  stating  his  ignorance  of  the  matter  so 
stated  or  charged,  such  answer  shall  be  deemed  impertinent. 

Decembee  Teem,  1850. 
Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  pro- 
mulgated by  this  court  as  one  of  the  rules  of  practice  in  suits 
in  equity  in  the  circuit  courts,  be,  and  the  same'  is  hereby,  re- 
pealed and  annulled.  And  it  shall  not  hereafter  be  necessary 
to  interrogate  a  defendant  specially  and  particularly  upon  any 
statement  in  the  bill,  unless  the  complainant  desires  to  do  so, 
to  obtain  a  discovery. 

XLL 

The  interrogatories  contained  in  the  interrogating  part  of 
the  bill  shall  be  divided  as  conveniently  as  may  be  from  each 
other  and  numbered  consecutively  1,  2,  3,  etc. ;  and  the  inter- 
rogatories which  each  defendant  is  required  to  answer  shall 
be  specified  in  a  note  at  the  foot  of  the  bill,  in  the  form  or  to 
the  effect  following,  that  is  to  say:  "The  defendant  (A.  B.)  is 
required  to  answer  the  interrogatories  numbered  respectively 
1,  2,  3,"  etc. ;  and  the  office  copy  of  the  bill  taken  by  each  de- 
fendant shall  not  contain  any  interrogatories  except  those 
which  such  defendant  is  so  required  to  answer,  unless  such  de- 
fendant shall  require  to  be  furnished  with  a  copy  of  the  whole 
bill. 

Decembee  Teem,  1871. 
Amendment  to  Ji-lst  Eqwity  Rule. 

If  the  complainant,  in  his  bill,  shall  waive  an  answer  under 
oath,  or  shall  only  require  an  answer  under  oath  with  regard 
to  certain  specified  interrogatories,  the  answer  of  the  defend- 
ant, though  under  oath,  except  such  part  thereof  as  shall  be 
directly  responsive  to  such  interrogatories,  shall  not  be  evi- 
dence in  his  favor,  unless  the  cause  be  set  down  for  hearing  on 
bill  and  answer  only ;  but  may  nevertheless  be  used  as  an  affi- 
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davit,  with  the  same  effect  as  heretofore,  on  a  motion  to  grant 
or  dissolve  an  injunction,  or  on  any  other  incidental  motion  in 
the  cause ;  but  this  shall  not  prevent  a  defendant  from  becom- 
ing a  witness  in  his  own  behalf  under  section  3  of  the  act  of 
congress  of  July  2,  1864. 

XLII. 

The  note  at  the  foot  of  the  bill,  specifying  the  interroga- 
tories which  each  defendant  is  required  to  answer,  shall  be  con- 
sidered and  treated  as  part  of  the  bill,  and  the  addition  of  any 
such  note  to  the  bill,  or  any  alteration  in  or  addition  to  such 
note,  after  the  bill  is  filed,  shatl  be  considered  and  treated  as 
an  amendment  of  the  bill. 

XLIIL 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the 
interrogating  part  thereof,  and  beginning  with  the  words  "  To 
the  end,  therefore,"  there  shall  hereafter  be  used  words  in 
the  form  or  to  the  effect  following:  "To  the  end,  therefore, 
that  the  said  defendants  may,  if  they  can,  show  why  your  orator 
should  not  have  the  relief  hereby  praj'ed,  and  may,  upon  their 
several  and  respective  corporal  oaths,  and  according  to  the  best 
and  utmost  of  their  several  and  respective  knowledge,  remem- 
brance, information,  and  belief,  full,  true,  direct,  and  perfect 
answers  make  to  such  of  the  several  interrogatories  hereinafter 
numbered  and  set  forth,  as  by  the  note  hereunder  written  they 
are  respectively  required  to  answer ;  that  is  to  say  — 

"1.  Whether,  etc. 

"  2.  Whether,  etc." 

XLIV. 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline  an- 
swering any  interrogatory,  or  part  of  an  interrogatory,  from 
answering  which  he  might  have  protected  himself  by  demur- 
rer; and  he  shall  be  at  liberty  so  to  decline,  notwithstanding 
he  shall  answer  other  parts  of  the  bill  from  which  he  might 
have  protected  himself  by  demurrer. 

XLV. 

'No  special  replication  to  any  answer  shall  be  filed.  But  if 
any  matter  alleged  in  the  answer  shall  make  it  necessary  for 
the  plaintiff  to  amend  his  bill,  he  may  have  leave  to  amend 
the  same  with  or  without  the  payment  of  costs,  as  the  court, 
or  a  judge  thereof,  may  in  his  discretion  direct. 
63 
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XL  VI 
In  every  case  where  an  amendment  shall  be  made  after  an- 
swer filed,  the-  defendant  shaU  put  in  a  new  or  supplemental 
answer  on  or  before  the  next  succeeding  rule-day  after  that  on 
which  the  amendment  or  amended  bill  is  filed,  unless  the  time 
Is  enlarged  or  otherwise  ordered  by  a  judge  of  the  court;  and 
upon  his  default,  the  like,  proceedings  may  be  had  as  in  cases 
of  an  omission  to  put  in  an  answer. 

Paeties  to  Bills. 
XLVII. 

In  all  cases  where  it  shall  appear  to  the  court  that  persons, 
who  might  otherwise  be  deemed  necessary  or  proper  parties  to 
the  suit,  cannot  be  made  parties  by  reason  of  their  being  out  of 
the  jurisdiction  of  the  court,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder  would  oust  the  jurisdic- 
tion of  the  court  as  to  the  parties  before  the  court,  the  court 
may,  in  their  discretion,  proceed  in  the  cause  without  making 
such  persons  parties ;  and  in  such  cases  the  decree  shall  be  with- 
out prejudice  to  the  rights  of  the  absent  parties. 

XLVIIL 

Where  the  parties  on  either  side  are  very  numerous,  and  can- 
not, without  manifest  inconvenience  and  oppressive  delays  in 
the  suit,  be  all  brought  before  it,  the  court  in  its  discretion 
may  dispense  with  making  all  of  them  parties,  and  may  pro- 
ceed in  the  suit,  having  sufficient  parties  before  it  to  represent 
all  the  adverse  interest  of  the  plaintiffs  and  the  defendants  in 
the  suit  properly  before  it.  But,  in  such  cases,  the  decree  shall 
be  without  prejudice  to  the  rights  and  claims  of  all  the  absent 

parties. 

XLIX 

In  all  suits  concerning  real  estate  which  is  vested  in  trustees 
by  devise,  and  such  trustees  are  competent  to  sell  and  give  dis- 
charges for  the  proceeds  of  the  sale,  and  for  the  rents  and  profits 
of  the  estate,  such  trustees  shall  represent  the  persons  bene- 
ficially interested  in  the  estate,  or  the  proceeds,  or  the  rents 
and  profits,  in  the  same  manner  and  to  the  same  extent  as  the 
executors  or  administrators  in  suits  concerning  personal  estate 
represent  the  persons  beneficially  interested  in  such  personal 
estate ;  and  in  such  cases  it  shall  not  be  necessary  to  make  the 
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persons  beneficially  interested  in  such  real  estates,  or  rents  and 
profits,  parties  to  the  suit;  but  the  court  may,  upon  considera- 
tion of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons  to  be  made  parties. 

L. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  neces- 
sary to  make  the  heir  at  law  a  party ;  but  the  plaintiff  shall 
be  at  liberty  to  make  the  heir  at  law  a  party  where  he  desires 
to  have  the  will  established  against  him. 

%1 
In  all  cases  in  which  the  plaintiff  has  a  joint  and  several 
demand  against  several  persons,  either  as  principals  or  sureties, 
it  shall  not  be  necessary  to  bring  before  the  court  as  parties  to 
a  suit  concerning  such  demand  all  the  persons  liable  thereto ; 
but  the  plaintiff  may  proceed  against  one  or  more  of  the  per- 
sons severally  liable. 

LII. 

"Where  the  defendant  shall,  by  his  answer,  suggest  that  the 
bill  is  defective  for  want  of  parties,  the  plaintiff  shall  be  at 
liberty,  within  fourteen  days  after  answer  filed,  to  set  down 
the  cause  for  argument  upon  that  objection  only ;  and  the  pur- 
pose for  which  the  same  is  so  set  down  shall  be  notified  by  an 
entry,  to  be  made  in  the  clerk's  order-book,  in  the  form  or  to 
the  effect  following  (that  is  to  say):  "Set  down  upon  the  de- 
fendant's objecti'on  for  want  of  parties."  And  where  the  plaint- 
iff shall  not  so  set  down  his  case,  but  shall  proceed  therewith 
to  a  hearing,  notwithstanding  an  objection  for  want  of  parties 
taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the  cause, 
if  the  defendant's  objection  shall  then  be  allowed,  be  entitled 
^s  of  course  to  an  order  for  liberty  to  amend  his  bill  by  adding 
parties.  But  the  court,  if  it  thinks  fit,  shall  be  at  liberty  to 
■dismiss  the  bill. 

LIII. 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a 
suit  is  defective  for  want  of  parties  not  having  by  plea  or  answer 
taken  the  objection,  and  therein  specified  by  name  or  description 
■of  parties  to  whom  the  objection  applies,  the  court  (if  it  shall 
think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights 
•of  the  absent  parties. 


996  eules  of  pkaotice  in  equity. 

Nominal  Parties  to  Bills. 
LIV. 
Where  no  account,  payment,  conveyance,  or  other  direct  re- 
lief is  sought  against  a  party  to  a  suit,  not  being  an  infant,  the 
party,  upon  service  of  the  subpoena  upon  him,  need  not  appear 
and  answer  the  bill,  unless  the  plaintiff  specially  requires  him 
so  to  do  by  the  prayer  of  his  bill;  but  he  may  appear  and  an- 
swer at  his  option;  and  if  he  does  not  appear  and  answer  he 
shall  be  bound  by  all  the  proceedings  in  the  cause.  If  the 
plaintiff  shall  require  him  to  appear  and  answer  he  shall  be 
entitled  to  the  costs  of  all  the  proceedings  against  him  unless 
the  court  shall  otherwise  direct, 

LV. 
Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  pro- 
ceedings at  law,  if  the  defendant  do  not  enter  his  appearance 
and  plead,  demur,  or  answer  to  the  same  within  the  time  pre- 
scribed therefor  by  these  rules,  the  plaintiff  shall  be  entitled 
as  of  course,  upon  motion,  without  notice,  to  such  injunction. 
But  special  injunctions  shall  be  gran  table  only  upon  due  notice 
to  the  other  party  by  the  court  in  term,  or  by  a  judge  thereof 
in  vacation,  after  a  hearing,  which  may  be  ex  parte,  if  the  ad- 
verse party  does  not  appear  at  the  time  and  place  ordered.  In 
every  case  where  an  injunction — either  the  common  injunc- 
tion or  a  special  injunction — is  awarded  in  vacation,  it  shall, 
unless  previously  dissolved  by  the  judge  granting  the  same, 
continue  until  the  next  term  of  the  court,  or  until  it  is  dissolved 
by  some  other  order  of  the  court. 

Bills  of  Revivoe  and  Supplemental  Bills. 
LVL 
Whenever  a  suit  in  equity  shall  become  abated  by  the  death 
of  either  party,  or  by  any  other  event,  the  same  may  be  revived 
by  a  bill  of  revivor  or  a  bill  in  the  nature  of  a  bill  of  revivor, 
as  the  circumstances  of  the  case  may  require,  filed  by  the  proper 
parties  entitled  to  revive  the  same,  which  bill  may  be  filed  in 
the  clerk's  office  at  any  time ;  and,  upon  suggestion  of  the  facts, 
the  proper  process  of  subpoena  shall,  as  of  course,  be  issued  by 
the  clerk,  requiring  the  proper  representatives  of  the  other 
party  to  appear  and  show  cause,  if  any  they  have,  why  the- 
cause  should  not  be  revived.    And  if  no  cause  shall  be  shown 
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at  the  next  rule-day  which  shall  occur  after  fourteen  days  from 

the  time  of  the  service  of  the  same  process,  the  suit  shall  stand 

revived,  as  of  course. 

LVIL 

"Whenever  any  suit  in  equity  shall  become  defective  from 
any  event  happening  after  the  filing  of  the  bill  (as,  for  exam- 
ple, by  change  of  interest  in  the  parties),  or  for  any  other  rea- 
son a  supplemental  bill,  or  a  bill  in  the  nature  of  a  supplemental 
bill,  may  be  necessary  to  be  filed  in  the  cause,  leave  to  file  the 
same. may  be  granted  by  any  judge  of  the  court  on  any  rule- 
day  upon  proper  cause  sho\v%  and  due  notice  to  the  other 
party.  And  if  leave  is  granted  to  file  such  supplemental  bill, 
the  defendant  shall  demur,  plead,  or  answer  thereto  on  the 
next  succeeding  rule-day  after  the  supplemental  bill  is  filed  in 
the  clerk's  oflice,  unless  some  other  time  shall  be  assigned  by 

a  iudffe  of  the  court. 
■*     ^  LVIIL 

It  shall  not  be  necessary  in  any  bill  of  revivor  or  supple- 
mental bill  to  set  forth  any  of  the  statements  in  the  original 
suit,  unless  the  special  circumstances  of  the  case  may  require  it. 

Answers. 
LIX. 
Every  defendant  may  swear  to  his  answer  before  any  justice 
or  judge  of  any  court  of  the  United  States,  or  before  any  com- 
missioner appointed  by  any  circuit  court  to  take  testimony  or 
depositions,  or  before  any  master  in  chancery  appointed  by  any 
circuit  court,  or  before  any  judge  of  any  court  of  a  state  or  ter- 
ritory, or  before  ap.y  notary  public. 

Amendment  of  Answers. 
LX 
After  an  answer  is  put  in,  it  may  be  amended,  as  of  course, 
in  any  matter  of  form,  or  by  filling  up  a  blank,  or  correcting 
a  date,  or  reference  to  a  document,  or  other  small  matter,  and 
be  resworn,  at  any  time  before  a  replication  is  put  in,  or  the 
cause  is  set  down  for  a  hearing  upon  bill  and  answer.  But 
after  replication,  or  such  setting  down  for  a  hearing,  it  shall 
not  be  amended  in  any  material  matters,  as  by  adding  new 
facts  or  defenses,  or  qualifying  or  altering  the  original  state- 
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mentSj  except  by  special  leave  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  cause  shown,  after  due  notice  to  the  adverse 
party,  supported,  if  required,  by  affidavit;  and  in  every  case 
where  leave  is  so  granted,  the  court  or  judge  granting  the  same 
may,  in  his  discretion,  require  that  the  same  be  separately  en- 
grossed, and  added  as  a  distinct  amendment  to  the  original 
answer,  so  as  to  be  distinguishable  therefrom. 

Exceptions  to  Answers. 
LXL 
After  an  answer  is  filed  on  any  rule-day,  the  plaintiff  shall 
be  allowed  until  the  next  succeeding  rule-day  to  file  in  the 
clerk's  office  exceptions  thereto  for  insufficiency,  and  no  longer, 
unless  a  longer  time  shall  be  allowed  for  the  purpose,  upon 
cause  shown  to  the  court,  or  a  judge  thereof;  and, if  no  excep- 
tion shall  be  filed  thereto  within  that  period,  the  answer  shall 
be  deemed  and  taken  to  be  sufficient. 

LXIL 
When  the  same  solicitor  is  employed  for  two  or  more  de- 
fendants, and  separate  answers  shall  be  filed,  or  other  proceed- 
ings had,  by  two  or  more  of  the  defendants  separately,  costs 
shall  not  be  allowed  for  such  separate  answers,  or  other  pro- 
ceedings, unless  a  master,  upon  reference  to  him,  shall  certify 
that  such  separate  answers  and  other  proceedings  were  neces- 
sary or  proper,  and  ought  not  to  have  been  joined  together. 

LXIII. 
"Where  exceptions  shall  be  filed  to  the  answer  for  insuffi- 
ciency, within  the  period  prescribed  by  these  rules,  if  the  de- 
fendant shall  not  submit  to  the  same  and  file  an  amended 
answer  on  the  next  succeeding  rule-day,  the  plaintiff  shall 
forthwith  set  them  down  for  a  hearing  on  the  next  succeeding 
rule-day  thereafter,  before  a  judge  of  the  court,  and  shall  enter, 
as  of  course,  in  the  order-book,  an  order  for  that  purpose;  and 
if  he  shall  not  so  set  down  the  same  for  a  hearing,  the  excep- 
tions shall  be  deemed  abandoned,  and  the  answer  shall  be 
deemed  sufficient;  provided,  however,  that  the  court,  or  any 
judge  thereof,  may,  for  good  cause  shown,  enlarge  the  time  for 
filing  exceptions,  or  for  answering  the  same,  in  his  discretion, 
upon  such  terms  as  he  may  deem  reasonable. 
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LXIV. 
If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  de- 
fendant shall  be  bound  to  put  in  a  full  and  complete  answer 
thereto  on  the  next  succeeding  rule-day;  otherwise  the  plaintiff 
shall,  as  of  course,  be  entitled  to  take  the  bill,  so  far  as  the 
matter  of  such  exceptions  is  concerned,  as  confessed,  or,  at  his 
election,  he  may  have  a  writ  of  attachment  to  compel  the  de- 
fendant to  make  a  better  answer  to  the  matter  of  the  excep- 
tions; and  the  defendant,  when  he  is  in  custody  upon  such  writ, 
shall  not  be  discharged  therefrom  but  by  an  order  of  the  court, 
or  of  a  judge  thereof,  upon  Ms  putting  in  such  answer,  and 
complying  with  such  other  terms  as  the  court  or  judge  may 

direct. 

LXV. 

If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer 
shall  be  overruled,  or  the  answer  shall  be  adjudged  insufficient, 
the  prevailing  party  shall  be  entitled  to  all  the  costs  occasioned 
thereby,  unless  otherwise  directed  by  the  court,  or  the  judge 
thereof,  at  the  hearing  upon  the  exceptions. 

Eeplication  and  Issue. 
LXVI 
"Whenever  the  answer  of  the  defendant  shall  not  be  excepted 
to,  or  shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  shall 
file  the  general  replication  thereto  on  or  before  the  next  suc- 
ceeding rule-day  thereafter;  and  in  all  cases  where  the  general 
replication  is  filed,  the  cause  shall  be  deemed,  to  all  intents  and 
purposes,  at  issue,  without  any  rejoinder  or  other  pleading  on 
either  side.  If  the  plaintiff  shall  omit  or  refuse  to  file  such 
replication  within  the  prescribed  period,  the  defendant  shall 
be  entitled  to  an  order,  as  of  course,  for  a  dismissal  of  the  suit; 
and  the  suit  shall  thereupon  stand  dismissed,  unless  the  court  or 
a  judge  thereof,  shall,  upon  motion,  for  cause  shown,  allow  a 
replication  to  be  filed  nunc  pro  tunc,  the  plaintifif  submitting  to 
speed  the  cause,  and  to  such  other  terms  as  may  be  directed. 

Testimony  —  How  Taken. 

LXVII. 

After  the  cause  is  at  issue,  commissions  to  take  testimony 

may  be  taken  out  in  vacation  as  well  as  in  term,  jointly  by 

both  pa:rties,  or  severally  by  either  party,  upon  interrogatories 
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filed  by  the  party  taking  out  the  same  in  the  clerk's  oflSce,  ten 
days'  notice  thereof  being  given  to  the  adverse  party  to  file 
cross-interrogatories  before  the  issuing  of  the  commission;  and 
if  no  cross-interrogatories  are  filed  at  the  expiration  of  the  time 
the  commission  may  issue  ex  jparte.  In  all  cases  the  commis- 
sioner or  commissioners  may  be  named  by  the  court  or  by  a 
judge  thereof;  and  the  presiding  judge  of  the  court  exercising 
jurisdiction  may,  either  in  term  time  or  in  vacation,  vest  in  the 
clerk  of  the  court  general  power  to  name  commissioners  to  take 
testimony. 

Either  party  may  give  notice  to  the  other  that  he  desires  the 
evidence  to  be  adduced  in  the  cause  to  be  taken  orally,  and 
thereupon  all  the  witnesses  to  be  examined  shall  be  examined 
before  one  of  the  examiners  of  the  court,  or  before  an  examiner 
to  be  specially  appointed  by  the  court.  The  examiner,  if  he 
so  request,  shall  be  furnished'  with  a  copy  of  the  pleadings. 

Such  examination  shall  take  place  in  the  presence  of  the  par- 
ties or  their  agents,  by  their  counsel  or  solicitors,  and  the  wit- 
nesses shall  be  subject  to  cross-examination  and  re-examination, 
all  of  which  shall  be  conducted  as  near  as  may  be  in  the  mode 
now  used  in  the  common-law  courts. 

The  depositions  taken  upon  such  oral  examination  shall  be 
reduced  to  writing  by  the  examiner,  in  the  form  of  question 
put  and  answer  given;  provided,  that,  by  consent  of  parties, 
the  examiner  may  take  down  the  testimony  of  any  witness  in 
the  form  of  narrative. 

At  the  request  of  either  party,  with  reasonable  notice,  the 
deposition  of  any  witness  shall,  under  the  direction  of  the  ex- 
aminer, be  taken  down  either  by  a  skilful  stenographer  or  by 
a  skilful  typewriter,  as  the  examiner  may  elect,  and  when 
taken  stenographically  shall  be  put  into  typewriting  or  other 
writing;  provided,  that  such  stenographer  or  typewriter  has 
been  appointed  by  the  court,  or  is  approved  by  both  parties. 

The  testimony  of  each  witness,  after  such  reduction  to  writ- 
ing, shall  be  read  over  to  him  and  signed  by  him  in  the  pres- 
ence of  the  examiner  and  of  such  of  the  parties  or  counsel  as 
may  attend;  provided,  that  if  the  witness  shall  refuse  to  sign 
his  deposition  so  taken,  then  the  examiner  shall  sign  the  same, 
stating  upon  the  record  the  reasons,  if  any,  assigned  by  the 
witness  for  such  refusal. 
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The  examiner  may,  upon  all  examinations,  state  any  special 
matters  to  the  court  as  he  shall  think  fit ;  and  any  question  or 
questions  which  may  be  objected  to  shall  be  noted  by  the  ex- 
aminer upon  the  deposition,  but  he  shall  not  have  power  to 
decide  on  the  competency,  materiality,  or  relevancy  of  the 
questions;  and  the  court  shall  have  power  to  deal  with  the 
costs  of  incompetent,  immaterial,  or  irrelevant  depositions,  or 
parts  of  them,  as  may  be  just. 

In  case  of  refusal  of  witnesses  to  attend  to  be  sworn,  or  to 
answer  any  question  put  by  the  examiner,  or  by  counsel  or 
solicitor,  the  same  practice  sh^l  be  adopted  as  is  now  practiced 
with  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors 
to  the  opposite  counsel  or  solicitors,  or  parties,  of  the  time  and 
place  of  the  examination,  for  such  reasonable  time  as  the  ex- 
aminer may  fix  by  order  in  each  cause. 

"When  the  examination  of  witnesses  before  the  examiner  is 
concluded,  the  original  depositions,  authenticated  by  the  signa- 
ture of  the  examiner,  shall  be  transmitted  by  him  to  the  clerk 
of  the  court,  to  be  there  filed  of  record,  in  the  same  mode  as 
prescribed  in  section  865  of  the  Eevised  Statutes. 

Testimony  may  be  taken  on  commission  in  the  usual  way, 
by  written  interrogatories  and  cross-interrogatories,  on  motion 
to  the  court  in  term  time,  or  to  a  judge  in  vacation,  for  special 
reasons,  satisfactory  to  the  court  or  judge. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken 
orally,  as  before  provided,  the  court  may,  on  motion  of  either 
party,  assign  a  time  within  which  the  complainant  shall  take 
his  evidence  in  support  of  the  bill,  and  a  time  thereafter  within 
which  the  defendant  shall  take  his  evidence  in  defense,  and  a 
time  thereafter  within  which  the  complainant  shall  take  his 
evidence  in  replj^;  and  no  further  evidence  shall  be  taken  in 
the  cause,  unless  by  agreement  of  the  parties  or  by  leave  of 
court  first  obtained,  on  motion  for  cause  shown. 

The  expense  of  the  taking  down  of  depositions  by  a  stenogra- 
pher and  of  putting  them  into  typewriting  or  other  writing  shall 
be  paid  in  the  first  instance  by  the  party  calling  the  witness,  and 
shall  be  imposed  by  the  court,  as  part  of  the  costs,  upon  such 
party  as  the  court  shall  adjudge  should  ultimately  bear  them. 
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Upon  due  notice  given  as  prescribed  by  previous  order,  the 

court  may,  at  its  discretion,  permit  the  whole,  or  any  specific 

part,  of  the  evidence  to  be  adduced  orally  in  open  court  on 

final  hearing. 

LXVIII. 

Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue, 
by  deposition,  according  to  the  act  of  congress.  But  in  such 
case,  if  no  notice  is  given  to  the  adverse  party  of  the  time  and 
place  of  taking  the  deposition,  he  shall,  upon  motion  and  affi- 
davit of  the  fact,  be  entitled  to  a  cross-examination  of  the  wit- 
ness, either  under  a  commission  or  by  a  new  deposition  taken 
under  the  acts  of  congress,  if  a  court  or  judge  thereof  shall, 
under  all  the  circumstances,  deem  it  reasonable. 

LXIX. 

Three  months,  and  no  more,  shall  be  allowed  for  the  taking 
of  testimony  after  the  cause  is  at  issue,  unless  the  court,  or  a 
judge  thereof,  shall,  upon  special  cause  shown  by  either  party, 
enlarge  the  time ;  and  no  testimony  taken  after  such  period  shall 
be  allowed  to  be  read  in  evidence  at  the  hearing.  Immediately 
upon  the  return  of  the  commissions  and  depositions  containing 
the  testimony  into  the  clerk's  office,  publication  thereof  may  be 
ordered  in  the  clerk's  office,  by  any  judge  of  the  court,  upon  due 
notice  to  the  parties,  or  it  may  be  enlarged,  as  he  may  deem  rea- 
sonable, under  all  the  circumstances ;  but,  by  consent  of  the  par- 
ties, publication  of  the  testimony  may  at  any  time  pass  into  the 
clerk's  office,  such  consent  being  in  writing,  and  a  copy  thereof 
entered  in  the  order-books,  or  indorsed  upon  the  deposition  or 
testimony. 

Testimony  De  Bene  Esse. 
LXX 

After  any  bill  filed  and  before  the  defendant  hath  answered 
the  same,  upon  affidavit  made  that  any  of  the  plaintiff's  wit- 
nesses are  aged  and  infirm,  or  going  out  of  the  country,  or  that 
any  one  of  them  is  a  single  witness  to  a  material  fact,  the  clerk 
of  the  court  shall,  as  of  course,  upon  the  application  of  the 
plaintiff,  issue  a  commission  to  such  commissioner  or  commis- 
sioners as  a  judge  of  the  court  may  direct,  to  take  the  examina- 
tion of  such  witness  or  witnesses  de  hene  esse,  upon  giving  due 
notice  to  the  adverse  party  of  the  time  and  place  of  taking  his 
testimony. 
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Form  of  the  Last  Inteeeogatokt, 
LXXL 
The  last  interrogatory  in  the  written  interrogatories  to  take 
testimony  now  commonly  in  use  shall  in  the  future  be  altered, 
and  stated  in  substance  thus:  "Do  you  know,  or  can  you  set 
■forth,  any  other  matter  or  thing  which  may  be  a  benefit  or  ad- 
vantage to  the  parties  at  issue  in  this  cause,  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this  your  examination, 
or  the  matters  in  question  in  this  cause  ?  If  yea,  set  forth  the 
same  fully  and  at  large  in  your  answer." 

Ceoss-Bill. 

LXXII. 

Where  a  defendant  in  equity  files  a  cross-bill  for  discovery 
only  against  the  plaintiff  in  the  original  bill,  the  defendant  to 
the  original  bill  shall  first  answer  thereto  before  the  original 
plaintiff  shall  be  compellable  to  answer  the  cross-bill.  The 
answer  of  the  original  plaintiff  to  such  cross-bill  may  be  read 
and  used  by  the  party  filing  the  cross-bill  at  the  hearing,  in  the 
same  manner  and  under  the  same  restrictions  as  the  answer 
praying  relief  may  now  be  read  and  used. 

Kefeeence  to  and  Peocebdings  Befoee  Mastees. 
LXXIIL 
Every  decree  for  an  account  of  the  personal  estate  of  a  tes- 
tator or  intestate  shall  contain  a  direction  to  the  master  to 
whom  it  is  referred  to  take  the  same  to  inquire  and  state  to 
court  what  parts,  if  any,  of  such  personal  estate  are  outstand- 
ing or  undisposed  of,  unless  the  court  shall  otherwise  direct. 

LXXIV. 
Whenever  any  reference  of  any  matter  is  made  to  a  master 
to  examine  and  report  thereon,  the  party  at  whose  instance  or 
for  whose  benefit  the  reference  is  made  shall  cause  the  same 
to  be  presented  to  the  master  for  a  hearing  on  or  before  the 
next  rule-day  succeeding  the  time  when  the  reference  was 
made ;  if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at 
liberty  forthwith  to  cause  proceedings  to  be  had  before  the 
master,  at  the  costs  of  the  party  procuring  the  reference. 
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LXXV, 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  mas- 
ter, as  soon  as  he  reasonably  can  after  the  same  is  brought 
before  him,  to  assign  a  time  and  place  for  proceedings  in  the 
same,  and  to  give  due  notice  thereof  to  each  of  the  parties,  or 
their  solicitors;  and  if  either  party  shall  fail  to  appear  at  the 
time  and  place  appointed,  the  master  shall  be  at  liberty  to  pro- 
ceed expoHe,  or,  in  his  discretion,  to  adjourn  the  examination 
and  proceedings  to  a  future  day,  giving  notice  to  the  absent 
party  or  his  solicitor  of  such  adjournment ;  and  it  shall  be  the 
duty  of  the  master  to  proceed  with  all  reasonable  diligence  in 
every  such  reference,  and  with  the  least  practicable  delay,  and 
either  party  shall  be  at  liberty  to  apply  to  the  court,  or  a  judge 
thereof,  for  an  order  to  t(he  master  to  speed  the  proceedings 
and  to  make  his  report,  and  to  certify  to  the  court  or  judge  the 
reason  for  any  delay. 

LXXVL 

In  the  reports  made  by  the  master  to  the  court,  no  part  of 
any  state  of  facts,  charge,  affidavit,  deposition,  examination,  or 
answer  brought  in  or  used  before  them  shall  be  stated  or  re- 
cited. But  such  state  of  facts,  charge,  affidavit,  deposition, 
examination,  or  answer  shall  be  identified,  specified,  and  re- 
ferred to,  so  as  to  inform  the  court  what  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer  were  so  brought 
in  or  used. 

LXXVH 

The  master  shall  regulate  all  the  proceedings  in  every  hear- 
ing before  him,  upon  every  such  reference ;  and  he  shall  have 
full  authority  to  examine  the  parties  in  the  cause,  upon  oath, 
touching  all  matters  contained  in  the  reference ;  and  also  to 
require  the  production  of  all  books,  papers,  writings,  vouchers, 
and  other  documents  applicable  thereto;  and  also  to  examine 
on  oath,  viva  voce,  all  witnesses  produced  by  the  parties  before 
him,  and  to  order  the  examination  of  other  witnesses  to  be 
taken,  under  a  commission  to  be  issued  upon  his  certificate 
from  the  clerk's  office  or  by  deposition,  according  to  the  act  of 
congress,  or  otherwise,  as  hereinafter  provided;  and  also  to 
direct  the  mode  in  which  the  matters  requiring  evidence  shall 
be  proved  before  him;  and  generally  to  do  all  other  acts,  and 
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direct  all  other  inquiries  and  proceedings  in  the  matters  before 
him,  which  he  may  deem  necessary  and  proper  to  the  justice , 
and  merits  thereof  and  the  rights  of  the  parties. 

LXXVIII. 
,  Witnesses  who  live  within  the  district  may,  upon  due  notice 
to  the  opposite  party,  be  summoned  to  appear  before  the  com- 
missioner appointed  to  take  testimony,  or  before  a  master  or 
examiner  appointed  in  any  cause,  by  subpoena  in  the  usual 
form,  which  may  be  issued  by  the  clerk  in  blank,  and  filled  up 
by  the  party  praying  the  sai^,  or  by  the  commissioner,  mas- 
ter, or  examiner,  requiring  the  attendance  of  the  witnesses  at 
the  time  and  place  specified,  who  shall  be  allowed  for  attend- 
ance the  same  compensation  as  for  attendance  in  court;  and  if 
any  witness  shall  refuse  to  appear  or  give  evidence  it  shall  be 
deemed  a  contempt  of  the  court,  which  being  certified  to  the 
clerk's  office  by  the  commissioner,  master,  or  examiner,  an 
attachment  may  issue  thereupon  by  order  of  the  court  or  of 
any  judge  thereof,  in  'the  same  manner  as  if  the  contempt  were 
for  not  attending,  or  for  refusing  to  give  testimony  in  the 
court.  But  nothing  herein  contained  shall  prevent  the  exam- 
ination of  witnesses  viva  voce  when  produced  in  open  court,  if 
the  court  shall,  in  its  discretion,  deem  it  advisable. 

LXXIX  . 
All  parties  accounting  before  a  master  shall  bring  in  their 
respective  accounts  in  the  form  of  debtor  and  creditor;  and 
any  of  the  parties  who  shall  not  be  satisfied  with  the  account 
so  brought  in  shall  be  at  liberty  to  examine  the  accounting 
party  viva  voce,  or  upon  interrogatories,  in  the  master's  office, 
or  by  deposition,  as  the  master  shall  direct. 

LXXX. 
All  affidavits,  depositions  and  documents  which  have  been 
previously  made,  read,  or  used  in  the  court  upon  any  proceed- 
ing in  any  cause  or  matter  may  be  used  before  the  master. 

LXXXI 
The  master  shall  be  at  liberty  to  examine  any  creditor  or 
other  person  coming  in  to  claim  before  him,  either  upon  writ- 
ten interrogatories  or  viva  voce,  or  in  both  modes,  as  the  nature 
of  the  case  may  appear  to  him  to  require.    The  evidence  upon 
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such  examinations  shall  be  taken  down  by  the  master,  or  by- 
some  other  person  by  his  order  and  in  his  presence,  if  either 
party  requires  it,  in  order  that  the  same  may  be  used  by  the 

court  if  necessary. 

LXXXIL 

The  circuit  courts  may  appoint  standing  masters  in  chancery 
in  their  respective  districts  (a  majority  of  all  the  judges  thereof, 
including  the  justices  of  the  supreme  court,  the  circuit  judges, 
and  the  district  judge  for  the  district,  concurring  in  the  ap- 
pointment), and  they  may  also  appoint  a  master  ^t-o  hao  vice 
in  any  particular  case.  The  compensation  to  be  allowed  to 
every  master  in  chancery  for  his  services  in  any  particular  case 
shall  be  fixed  by  the  circuit  court,  in  its  discretion,  having  re- 
gard to  all  the  circumstances  thereof,  and  the  compensation 
shall  be  charged  upon  and  borne  by  such  of  the  parties  in  the 
cause  as  the  court  shall  direct.  The  master  shall  notreta  in  his 
report  as  security  for  his  compensation ;  but  when  the  com- 
pensation is  allowed  by  the  court,  he  shall  be  entitled  to  an 
attachment  for  the  amount  against  the  party  who  is  ordered 
to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  within 
the  time  prescribed  by  the  court. 

Exceptions  to  Eepoet  of  Masteh. 
LXXXIIL 
The  master,  as  soon  as  his  report  is  ready,  shall  return  the 
same  to  the  clerk's  office,  and  the  day  of  the  return  shall  be 
entered  by  the  clerk  in  the  order  book.  The  parties  shall  have 
one  month  from  the  time  of  filing  the  report  to  file  exceptions 
thereto;  and,  if  no  exceptions  are  within  that  period  filed  by 
either  party,  the  report  shall  stand  confirmed  on  the  next  rule- 
day  after  the  month  is  expired.  If  exceptions  are  filed,  they 
shall  stand  for  hearing  before  the  court,  if  the  court  is  then  in 
session ;  or,  if  not,  then  at  the  next  sitting  of  the  court  which 
shall  be  held  thereafter,  by  adjournment  or  otherwise. 

LXXXIV. 
And,  in  order  to  prevent  exceptions  to  reports  from  being 
filed  for  frivolous  causes,  or  for  mere  delay,  the  party  whose 
exceptions  are  overruled  shall,  for  every  exception  overruled, 
pay  costs  to  the  other  party,  and  for  every  exception  allowed 
shall  be  entitled  to  costs;  the  costs  to  be  fixed  in  each  case  by 
the  court,  by  a  standing  rule  of  the  circuit  court. 
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Deceees. 

LXXXV. 
Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  aris- 
ing from  any  accidental  slip  or  omission,  may,  at  any  time  be- 
fore an  actual  enrollment  thereof,  be  corrected  by  order  of  the 
court  or  a  judge  thereof,  upon  petition,  without  the  form  or 
expense  of  a  rehearing. 

LXXXVI. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  an- 
swer, nor  other  pleadings,  nor  any  part  thereof,  nor  the  report 
of  any  master,  nor  any  other  prior  proceeding,  shall  be  recited 
or  stated  in  the  decree  or  order ;  but  the  decree  and  order  shall 
begin,  in  substance,  as  follows :  "  This  cause  came  on  to  be 
heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  term, 
and  was  argued  by  counsel ;  and  thereupon,  upon  consideration 
thereof,  it  was  ordered,  adjudged,  and  decreed  as  follows,  viz : " 
[Here  insert  the  decree  or  order.] 

GUAEDIANS  AND  PeOCHEIN  AmIS. 
LXXXVIL 
Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the 
court,  or  by  any  judge  thereof,  for  infants  or  other  persons 
who  are  under  guardianship,  or  otherwise  incapable  to  sue  for 
themselves.  All  infants  and  other  persons  so  incapable  may 
sue  by  their  guardians,  if  any,  or  by  their  prochein  ami;  sub- 
ject, however,  to  such  orders  as  the  court  may  direct  for  the 
protection  of  infants  and  other  persons. 

Keheaeings. 
LXXXVIII. 
■  Every  petition  for  a  rehearing  shall  contain  the  special  mat- 
ter or  cause  on  which  such  rehearing  is  applied  for,  shall  be 
signed  by  counsel,  and  the  facts  therein  stated,  if  not  apparent 
on  the  record,  shall  be  verified  by  the  oath  of  the  party  or  by 
some  other  person.  Eo  hearing  shall  be  granted  after  the  term 
at  which  the  final  decree  of  the  court  shall  have  been  entered 
and  recorded,  if  an  appeal  lies  to  the  supreme  court.  But  if  no 
appeal  lies,  the  petition  may  be  admitted  at  any  time  before 
the  end  of  the  next  term  of  the  court,  in  the  discretion  of  the 
court. 
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EuLEs  Made  by  Circuit  Couets. 
LXXXIX. 
The  circuit  courts  (a  majority  of  all  the  judges  thereof,  in- 
cluding the  justice  of  the  supreme  court,  the  circuit  judges,  and 
the  district  judge  for  the  district,  concurring  therein)  may  malie 
any  other  and  further  rules  and  regulations  for  the  practice, 
proceedings,  and  process,  mesne  and  final,  in  their  respective 
districts,  not  inconsistent  with  the  rules  hereby  prescribed,  in 
their  discretion,  and  from  time  to  time  alter  and  amend  the 
same. 

English  Chanceey  Peaotice  Adopted. 
XC. 
In  all  cases  where  the  rules  prescribed  by  this  court  or  by 
the  circuit  court  do  not  apply,  the  practice  of  the  circuit  court 
shall  be  regulated  by  the  present  practice  of  the  High  Court  of 
Chancery  in  England,  so  far  as  the  same  may  reasonably  be 
applied  consistently  with  the  local  circumstances  and  local  con- 
veniences of  the  district  where  the  court  is  held,  not  as  positive 
rules,  but  as  furnishing  just  analogies  to  regulate  the  practice. 

Affiemation  in  Iieu  of  Oath. 

XCl 

"Whenever,  under  these  rules,  an  oath  is  or  may  be  required 

to  be  taken,  the  party  may,  if  conscientiously  scrupulous  of 

taking  an  oath,  in  lieu  thereof  make  solemn  affirmation  to  the 

truth  of  the  facts  stated  by  him. 

{December  Term,  1863.) 
Deoebes  in  Foeeclosuee  Suits. 
XCIL 
Ordered,  That  in  suits  in  equity  for  the  foreclosure  of  mort- 
gages in  the  circuit  courts  of  the  United  States,  or  in  any  court 
of  the  territories  having  jurisdiction  of  the  same,  a  decree  may 
be  rendered  for  any  balance  that  may  be  found  due  to  the  com- 
plainant over  and  above  the  proceeds  of  the  sale  or  sales,  and 
execution  may  issue  for  the  collection  of  the  same,  as  is  pro- 
vided in  the  eighth  rule  of  this  court  regulating  the  equity  prac- 
tice, where  the  decree  is  solely  for  the  payment  of  money. 
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{October  Term,  1878) 
Injunctions. 
XCIIL 
When  an  appeal  from  a  final  decree,  in  an  equity  suit,  grant- 
ing or  dissolving  an  injunction,  is  allowed  by  a  justice  or  judge 
who  took  part  in  the  decision  of  the  cause,  he  may,  in  his  dis- 
cretion, at  the  time  of  such  allowance,  make  an  order  suspend- 
ing or  modifying  the  injunction  during  the  pendency  of  the 
appeal,  upon  such  terms,  as  to  bond  or  otherwise,  as  he  may 
consider  proper  for  the  security  of  the  rights  of  the  opposite 
party. 

{October  Term,  1881.) 
Stookholdeks'  Bills. 
XCIV. 
Every  bill  brought  by  one  or  more  stockholders  in  a  corpo- 
ration against  the  corporation  and  other  parties,  founded  on 
rights  which  may  properly  be  asserted  by  the  corporation, 
must  be  verified  by  oath,  and  must  contain  an  allegation  that 
the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction 
of  which  he  complains,  or  that  his  share  had  devolved  on  him 
since  by  operation  of  law,  and  that  the  suit  is  not  a  collusive 
one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a 
case  of  which  it  would  not  otherwise  have  cognizance.     It 
must  also  set  forth  with  particularity  the  efforts  of  the  plaintiff 
to  secure  such  action  as  he  desires  on  the  part  of  the  manag- 
ing directors  or  trustees,  and,  if  necessary,  of  the  shareholders, 
and  the  causes  of  his  failure  to  obtain  such  action. 
64 
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L 
No  mesne  process  shall  issue  from  the  district  courts  in  any- 
civil  cause  of  admiralty  and  maritime  jurisdiction  until  the 
libel,  or  libel  of  information,  shall  be  filed  in  the  clerk's  office 
from  which  such  process  is  to  issue.  All  process  shall  be 
served  by  the  marshal  or  by  his  deputy,  or,  where  he  or  they 
are  interested,  by  some  discreet  and  disinterested  person  ap- 
pointed by  the  court. 

In  suits  im  personam,  the  mesne  process  may  be  by  a  simple 
warrant  of  arrest  of  the  person  of  the  defendant,  in  the  nature 
of  a  capias,  or  by  a  warrant  of  arrest  of  the  person  of  the  de- 
fendant, with  a  clause  therein,  that  if  he  cannot  be  found,  to 
attach  his  goods  and  chattels  to  the  amount  sued  for;  or  if 
such  property  cannot  be  found,  to  attach  his  credits  and 
effects  to  the  amount  sued  for  in  the  hands  of  the  garnishees 
named  therein;  or  by  a  simple  monition,  in  the  nature  of  a 
summons  to  appear  and  answer  to  the  suit,  as  the  libelant  shall, 
in  his  libel  or  information,  pray  for  or  elect. 

III. 
In  all  suits  in  personam,  where  a  simple  warrant  of  arrest 
issues  and  is  executed,  the  marshal  may  take  bail,  with  suffi- 
cient sureties,  from  the  party  arrested,  by  boijd  or  stipulation, 
upon  condition  that  he  will  appear  in  the  suit  and  abide  by  all 
orders  of  the  court,  interlocutory  or  final,  in  the  cause,  and  pay 
the  money  awarded  by  the  final  decree  rendered  therein  in  the 
court  to  Avhich  the  process  is  returnable,  or  in  any  appellate 
court.  And  upon  such  bond  or  stipulation  summary  process 
of  execution  may  and  shall  be  issued  against  the  principal  and 
sureties  by  the  court  to  which  such  process  is  returnable,  to 
enforce  the  final  decree  so  rendered,  or  upon  appeal  by  the 
appellate  court. 

lln  pursuance  of  the  act  of  the  23d  of  August,  1843,  chapter  188. 
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In  all  suits  in  personam,  where  goods  and  chattels,  or  cred- 
its and  effects,  are  attached  under  such  warrant  authorizing 
the  same,  the  attachment  may  be  dissolved  by  order  of  the 
<30urt  to  which  the  same  warrant  is  returnable,  upon  the  de- 
fendant whose  property  is  so  attached  giving  a  bond  or  stipula- 
tion, with  sufficient  sureties,  to  abide  by  all  orders,  interlocutory 
■or  final,  of  the  court,  and  pay  t;he  amount  awarded  by  the  final 
■decree  rendered  in  the  court  to  which  the  process  is  return- 
able, or  in  any  appellate  courl^  and  upon  such  bond  or  stipu- 
lation, summary  process  of  execution  shall  and  may  be  issued 
a,gainst  the  principal  and  sureties  by  the  court  to  which  such 
warrant  is  returnable,  to  enforce  the  final  decree  so  rendered, 
or  upon  appeal  by  the  appellate  court. 

V. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  and 
taken  in  open  court,  or  at  chambers,  or  before  any  commis- 
sioner of  the  court  who  is  authorized  by  the  court  to  take  affi- 
davits of  bail  and  depositions  in  cases  pending  before  the  court, 
or  any  commissioner  of  the  United  States  authorized  by  law 
to  take  bail  and  affidavits  in  civil  cases. 

VL 
In  all  suits  in  personam,  where  bail  is  taken,  the  court  may, 
tipon  motion,  for  due  cause  shown,  reduce  the  amount  of  the 
sum  contained  in  the  bond  or  stipulation  therefor;  and  in  all 
■cases  where  a  bond  or  stipulation  is  taken  as  bail,  or  upon  dis- 
solving an  attachment  of  property  as  aforesaid,  if  either  of  the 
sureties  shall  become  insolvent  pending  the  suit,  new  sureties 
may  be  required  by  the  order  of  the  court,  to  be  given,  upon 
motion,  and  due  proof  thereof. 

VIL 
In  suits  in  personam,  no  warrant  of  arrest,  either  of  the  per- 
son or  property  of  the  defendant,  shall  issue  for  a  sum  exceed- 
ing five  hundred  dollars,  unless  by  the  special  order  of  the 
■court,  upon  affidavit  or  other  proper  proof  showing  the  pro- 
priety thereof.  ,  ' 
^      "^                                        VIII. 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel, 
furniture,  boats,  or  other  appurtenances,  if  such  tackle,  sails, 
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apparel,  furniture,  boats,  or  other  appurtenances  are  ifi  the  pos- 
session or  custody  of  any  third  person,  the  court  may,  after  a 
due  monition  to  such  third  person,  and  a  hearing  of  the  cause, 
if  any,  why  the  same  should  not  be  delivered  over,  award  and 
decree  that  the  same  be  delivered  into  the  custody  of  the  mar- 
shal or  other  proper  officer,  if,  upon  the  hearing,  the  same  is 
required  by  law  and  justice. 

IX, 
In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in 
rem,  the  process,  unless  otherwise  provided  for  by  statute,  shall 
be  by  a  warrant  of  arrest  of  the  ship,  goods,  or  other  thing  to 
be  arrested;  and  the  marshal  shall  thereupon  arrest  and  take 
the  ship,  goods,  or  other  thing  into  his  possession  for  safe  cus- 
tody, and  shall  cause  public  notice  thereof  and  of  the  time  as- 
signed for  the  return  of  such  process  and  the  hearing  of  the 
cause,  to  be  given  in  such  newspaper  within  the  district  as  the 
district  court  shall  order;  and  if  there  is  no  newspaper  pub- 
lished therein,  then  in  such  other  public  places  in  the  district 
as  the  court  shall  direct. 

X. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if 
the  same  are  perishable,  or  are  liable  to  deterioration,  decay,  or 
injury,  by  being  detained  in  custody  pending  the  suit,  the  court 
may,  upon  the  application  of  either  party,  in  its  discretion, 
order  the  same  or  so  much  thereof  to  be  sold  as  shall  be  perish- 
able or  liable  to  depreciation,  decay,  or  injury ;  and  the  pro- 
ceeds, or  so  much  thereof  as  shall  be  a  full  security  to  satisfy 
the  decree,  to  be  brought  into  court  to  abide  the  event  of  the 
suit ;  or  the  court  may,  upon  the  application  of  the  claimant, 
order  a  delivery  thereof  to  him,  upon  a  due  appraisement,  to 
be  had  under  its  direction,  either  upon  the  claimant's  deposit- 
ing in  court  so  much  money  as  the  court  shall  order,  or  upon 
his  giving  a  stipulation,  with  sureties,  in  such  sum  as  the  court 
shall  direct,  to  abide  by  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  the  court,  or  the  appellate  court,  if 
any  appeal  intervenes,  as  the  one  or  the  other  course  shall  be 
ordered  by  the  court. 

XI. 

In  like  manner,  where  any  ship  shall  be  arrested,  the  same 
may,  upon  the  application  of  the  claimant,  be  delivered  to  him 
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upon  a  due  appraisement,  to  be  had  under  the  direction  of  the 

court,  upon  the  claimant's  depositing  in  court  so  much  money 

as  the  court  shall  order,  or  upon  his  giving  a  stipulation,  with 

sureties,  as  aforesaid ;  and  if  the  claimant  shall  decline  any  such 

application,  then  the  court  may,  in  its  discretion,  upon  the 

application  of  either  party,  upon  due  cause  shown,  order  a  sale 

of  such  ship,  and  the  proceeds  thereof  to  be  brought  into  court 

or  otherwise  disposed  of,  as  it  may  deem  most  for  the  beneiit 

of  all  concerned. 

XII. 

In  all  suits  by  material-menn-for  supplies  or  repairs,  or  other 
necessaries,  the  libelant  may  proceed  against  the  ship  and 
freight  in  rem,  or  against  the  master  or  owner  alone  in  per- 
sonam. 

XIIL 

In  all  suits  for  mariners'  wages,  the  libelant  may  proceed 
against  the  ship,  freight,  and  master,  or  against  the  ship  and 
freight,  or  against  the  owner  or  the  master  alone  injpersonam. 

XIV. 
In  all  suits  for  pilotage  the  libelant  may  proceed  against  the 
ship  and  master,  or   against  the  ship,  or  against  the  owner 
alone  or  the  master  alone  vn  personam. 

XV. 
In  all  suits  for  damage  by  collision,  the  libelant  may  pro- 
ceed against  the  ship  and  master,  or  against  the  ship  alone,  or 
against  the  master  or  the  owner  alone  in  personam. 

XVL 
In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  else- 
where within  the  admiralty  and  maritime  jurisdiction,  the  suit 
shall  be  in  personam  only. 

XVII 
In  all  suits  against  the  ship  or  freight,  founded  upon  a  mere 
maritime  hypothecation,  either  express  or  implied,  of  the  mas- 
ter, for  moneys  taken  up  in  a  foreign  port  for  supplies  or  re- 
pairs or  other  necessaries  for  the  voyage,  without  any  claim  of 
marine  interest,  the  libelant  may  proceed  either  in  rem  or 
against  the  master  or  the  owner  alone  in  personam. 
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XVIII. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit 
shall  be  in  rem  only  against  the  property  hypothecated,  or  the 
proceeds  of  the  property,  in  whosesoever  hands  the  same  may 
be  found,  unless  the  master  has,  without  authority,  given  the 
bottomry  bond,  or  by  his  fraud  or  misconduct  has  avoided  the 
same,  or  has  subtracted  the  property,  or  unless  the  owner  has, 
by  his  own  misconduct  or  wrong,  lost  or  subtracted  the  prop- 
erty, in  which  latter  cases  the  suit  may  be  inj>ersonam  against 
the  wrong-doer. 

XIX 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the 
property  saved,  or  the  proceeds  thereof,  or  in  personam  against 
the  party  at  whose  request  and  for  whose  benefit  the  salvage 
servicTe  has  been  performed. 

XX 
In  all  petitory  and  possessory  suits  between  part  owners  or 
adverse  proprietors,  or  by  the  owners  of  a  ship  or  the  major- 
ity thereof,  against  the  master  of  a  ship,  for  the  ascertainment 
of  the  title  and  delivery  of  the  possession,  or  for  the  possession 
only,  or  by  one  or  more  part  owners  against  the  others  to  ob- 
tain security  for  the  return  of  the  ship  from  any  voyage  un- 
dertaken without  their  consent,  or  by  one  more  part  owners 
against  the  others  to  obtain  possession  of  the  ship  for  any  voy- 
age, upon  giving  security  for  the  safe  return  thereof,  the  pro- 
cess shall  be  by  an  arrest  of  the  ship,  and  by  a  monition  to  the 
adverse  party  or  parties  to  appear  and  make  answer  to  the 

suit. 

XXL 

In  all  cases  of  a  final  decree  for  the  payment  of  money,  the 
libelant  shall  have  a  writ  of  execution,  in  the  nature  of  a.  fieri 
facim,  commanding  the  marshal  or  his  deputy  to  levy  and 
collect  the  amount  thereof  out  of  the  goods  and  chattels,  lands 
and  tenements,  or  other  real  estate,  of  the  defendant  or  stipu- 
lators. 

XXII. 

All  informations  and  libels  of  information  upon  seizures  for 
any  breach  of  the  revenue,  or  navigation,  or  other  laws  of  the 
United  States,  shall  state  the  place  of  seizure,  whether  it  be  on 
land  or  on  the  high  seas,  or  on  navigable  waters  within  the 
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admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
the  district  within  which  the  property  is  brought  and  where  it 
then  is.  The  information  or  libel  of  information  shall  also 
propound  in  distinct  articles  the  matters  relied  on  as  grounds 
or  causes  of  forfeiture,  and  aver  the  same  to  be  contrary  to  the 
form  of  the  statute  or  statutes  of  the  United  States  in  such 
"case  provided,  as  the  case  may  require,  and  shall  conclude  with 
a  prayer  of  due  process  to  enforce  the  forfeiture,  and  to  give 
notice  to  all  persons  concerned  in  interest  to  appear  and  show 
cause  at  the  return-day  of  the  process  why  the  forfeiture  should 
not  be  decreed. 

XXIIL 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the 
nature  of  the  cause ;  as,  for  example,  that  it  is  a  cause,  civil  and 
maritime,  of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of 
possession,  or  otherwise,  as  the  case  may  be;  and,  if  the  libel 
be  in  rem,  that  the  property  is  within  the  district;  and,  if  m 
P&rsonam,  the  names  and  occupations  and  places  of  residence 
of  the  parties.  The  libel  shall  also  propound  and  articulate  in 
distinct  articles  the  various  allegations  of  fact  upon  which  the 
libelant  relies  in  support  of  his  suit,  so  that  the  defendant  may 
be  enabled  to  answer  distinctly  and  separately  the  several 
matters  contained  in  each  article ;  and  it  shall  conclude  with 
a  prayer  of  due  process  to  enforce  his  rights,  in  rem  or  in,  per- 
sonam (as  the  case  may  require),  and  for  such  relief  and  redress 
as  the  court  is  competent  to  give  in  the  premises.  And  the 
libelant  may  further  require  the  defendant  to  answer  on  oath 
all  interrogatories  propounded  by  him  touching  all  and  singu- 
lar the  allegations  in  the  libel  at  the  close  or  conclusion  thereof. 

XXIV. 

In  all  informations  and  libels  in  causes  of  admiralty  and 
maritime  jurisdiction,  amendments  in  matters  of  form  may  be 
made  at  any  time,  on  motion  to  the  court,  as  of  course.  And 
new  counts  may  be  filed,  and  amendments  in  matters  of  sub- 
stance may  be  made,  upon  motion,  at  any  time  before  the  final 
decree,  upon  such  terms  as  the  court  shall  impose.  And  where 
any  defect  of  form  is  set  down  by  the  defendant  upon  special 
exceptions,  and  is  allowed,  the  court  may,  in  granting  leave  to 
amend,  impose  terms  upon  the  libelant. 
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XXV. 

In  all  cases  of  libels  in  personam,  the  court  may,  in  its  dis- 
cretion, upon  the  appearance  of  the  defendant,  where  no  bail 
has  been  taken,  and  no  attachment  of  property  has  been  made 
to  answer  the  exigency  of  the  suit,  require  the  defendant  to 
give  a  stipulation,  with  sureties,  in  such  sum  as  the  court  shall 
direct,  to  pay  all  costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit,  upon  the  final  adjudication  thereof,  or 
by  any  interlocutory  order  in  the  progress  of  the  suit. 

XXVL 
In  suits  in  rem,  the  party  claiming  the  property  shall  verify 
his  claim  on  oath  or  solemn  affirmation,  stating  that  the  claim- 
ant by  whom  or  on  whose  behalf  the  claim  is  made  is  the  true 
and  lonafide  owner,  and  that  no  other  perspn  is  the  owner 
thereof.  And,  where  the  claim  is  put  in  by  an  agent  or  con- 
signee, he  shall  also  make  oath  that  he  is  duly  authorized 
thereto  by  the  owner;  or,  if  the  property  be,  at  the  time  of  the 
arrest,  in  the  possession  of  the  master  of  a  ship,  that  he  is  the 
lawful  bailee  thereof  for  the  owner.  And,  upon  putting  in 
such  claim,  the  claimant  shall  file  a  stipulation,  with  sureties, 
in  such  sum  as  the  court  shall  direct,  for  the  payment  of  all 
costs  and  expenses  which  shall  be  awarded  against  him  by  the 
final  decree  of  the  court,  or,  upon  an  appeal,  by  the  appellate 

court. 

XXVIL 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction, 
whether  in  rem  or  in  personam,  the  answer  of  the  defendant 
to  the  allegations  in  the  libel  shall  be  on  oath  or  solemn  af- 
firmation ;  and  the  answer  shall  be  full  and  explicit  and  dis- 
tinct to  each  separate  article  and  separate  allegation  in  the 
libel,  in  the  same  order  as  numbered  in  the  libel,  and  shall  also 
answer  in  like  manner  each  interrogatory  propounded  at  the 
close  of  the  libel.^ 

XXVIII. 

The  libelant  may  except  to  the  sufliciency,  or  fullness,  or 
distinctness,  or  relevancy  of  the  answer  to  the  articles  and  in- 
terrogatories in  the  libel;  and,  if  the  court  shall  adjudge  the 
same  exceptions,  or  any  of  them,  to  be  good  and  valid,  the 

1  Vide  post,  49th  rule. 
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court  shall  order  the  defendant  forthwith,  within  such  time  as 

the  court  shall  direct,  to  answer  the  same,  and  may  further 

order  the  defendant  to  pay  such  costs  as  the  court  shall  adjudge 

reasonable. 

XXIX. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to 
the  libel  upon  the  return-day  of  the  process,  or  other  day  as- 
signed by  the  court,  the  court  shall  pronounce  him  to  be  in 
contumacy  and  default;  and  thereupon  the  libel  shall  be  ad- 
judged to  be  taken  jOTO  confesso  against  him,  and  the  court  shall 
proceed  to  hear  the  cause  ex  ^rte,  and  adjudge  therein  as  to 
law  and  justice  shall  appertain.  But  the  court  may,  in  its  dis- 
cretion, set  aside  the  default,  and,  upon  the  application  of  the 
defendant,  admit  him  to  make  answer  to  the  libel,  at  any  time 
before  the  final  hearing  and  decree,  upon  his  payment  of  all 
the  costs  of  the  suit  up  to  the  time  of  granting  leave  therefor. 

XXX. 
In  all  cases  where  the  defendant  answers,  but  does  not  an- 
swer fully  and  explicitly  and  distinctly  to  all  the  matters  in 
any  article  of  the  libel,  and  exception  is  taken  thereto  by  the 
libelant,  and  the  exception  is  allowed,  the  court  may,  by  attach- 
ment, compel  the  defendant  to  make  further  answer  thereto,  or 
may  direct  the  matter  of  the  exception  to  be  taken  pro  confesso 
against  the  defendant,  to  the  full  purport  and  effect  of  the  arti- 
cle to  which  it  purports  to  answer,  and  as  if  no  answer  had 
been  put  in  thereto. 

XXXL 

The  defendant  may  object,  by  his  answer,  to  answer  any 
allegation  or  interrogatory  contained  in  the  libel  which  will 
expose  him  to  any  prosecution  or  punishment  for  crime,  or  for 
any  penalty  or  any  forfeiture  of  his  property  for  any  penal 
offe'nse. 

XXXIL 

The  defendant  shall  have  a  right  to  require  the  personal  an- 
swer of  the  libelant  upon  oath  or  solemn  affirmation  to  any 
interrogatories  which  he  may,  at  the  close  of  his  answer,  pro- 
pound to  the  libelant  touching  any  matters  charged  in  the  libel, 
or  touching  any  matter  of  defense  set  up  in  the  answer,  subject 
to  the  like  exception  as  to  matters  which  shall  expose  the  libel- 
ant to  any  prosecution,  or  punishment,  or  forfeiture,  as  is  pro- 
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vided  in  the  thirty-first  rule.  In  default  of  due  answer  by  the 
libelant  to  such  interrogatories  the  court  may  adjudge  the  libel- 
ant to  be  in  default,  and  dismiss  the  libel,  or  may  compel  his 
answer  in  the  premises,  by  attachment,  or  take  the  subject- 
matter  of  the  interrogiLtory  j)ro  confesso  in  favor  of  the  defend- 
ant, as  the  court,  in  its  discretion,  shall  deem  most  fit  to  promote 

public  justice. 

XXXIIL 

Where  either  the  libelant  or  the  defendant  is  out  of  the 

country,  or  unable,  from  sickness  or  other  casualty,  to  make  an 

answer  to  any  interrogatory  on  oath  or  solemn  affirmation  at 

the  proper  time,  the  court  may,  in  its  discretion,  in  furtherance 

of  the  due  administration  of  justice,  dispense  therewith,  or  may 

award  a  commission  to  take  the  answer  of  the  defendant  when 

and  as  soon  as  it  may  be  practicable. 

XXXIV. 
If  any  third  person  shall  intervene  in  any  cause  of  admiralty 
and  maritime  jurisdiction  m  rem  for  his  own  interest,  and  he 
is  entitled,  according  to  the  course  of  admiralty  proceedings, 
to  be  heard  for  his  own  interest  therein,  he  shall  propound  the 
matter  in  suitable  allegations,  to  which,  if  admitted  by  the 
court,  the  other  party  or  parties  in  the  suit  may  be  required, 
by  order  of  the  court,  to  make  due  answer;  and  such  further 
proceedings  shall  be  had  and  decree  rendered  by  the  court 
therein  as  to  law  and  justice  shall  appertain.  But  every  such 
intervenor  shall  be  required,  upon  filing  his  allegations,  to  give 
a  stipulation,  with  sureties,  to  abide  by  the  final  decree  ren- 
dered in  the  cause,  and  to  pay  all  such  costs  and  expenses  and 
damages  as  shall  be  awarded  by  the  court  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate  court. 

XXXV. 
The  stipulations  required  by  the  last  preceding  rule,  or  on 
appeal,  or  in  any  other  admiralty  or  maritime  proceeding,  shall 
be  given  and  taken  in  the  manner  prescribed  by  rule  fifth  as 
amended.  - 

XXXVI. 

Exceptions  may  be  taken  to  any  libel,  allegation,  or  answer 
for  surplusage,  irrelevancy,  impertinence,  or  scandal;  and  if, 
upon  reference  to  a  master,  the  exception  shall  be  reported  to 
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be  SO  objectionable,  and  allowed  by  the  court,  the  matter  shall 
be  expunged,  at  the  cost  and  expense  of  the  party  in  whose 
libel  or  answer  the  same  is  found. 

XXXVIL 
In  cases  of  foreign  attachment,  the  garnishee  shall  be  re- 
quired to  answer  on  oath  or  solemn  affirmation  as  to  the  debts, 
credits  or  effects  of  the  defendant  in  his  hands,  and  to  such  in- 
terrogatories touching  the  same  as  may  be  propounded  by  the 
libelant;  and  if  he  shall  refuse  or  neglect  so  to  do,  the  court 
may  award  compulsory  proce^  in  personam-  against  him.  If 
he  admits  any  debts,  credits,  or  effects,  the  same  shall  be  held 
in  his  hands,  liable  to  answer  the  exigency  of  the  suit. 

XXXVIIL 
In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other 
proceeding  m  rem,  where  freight  or  other  proceeds  of  property 
are  attached  to  or  are  bound  by  the  suit,  which  are  in  the  hands 
or  possession  of  any  person,  the  court  may,  upon  due  applica- 
tion, by  petition  of  the  party  interested,  require  the  party 
charged  w^ith  the  possession  thereof  to  appear  and  show  cause 
why  the  same  should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit;  and  if  no  sufficient  cause  be  shown,  the 
court  may  order  the  same  to  be  brought  into  court  to  answer 
the  exigency  of  the  suit,  and,  upon  failure  of  the  party  to  com- 
ply with  the  order,  may  award  an  attachment,  or  other  com- 
pulsive process,  to  compel  obedience  thereto. 

XXXIX. 

If,  in  any  admiralty  suit,  the  libelant  shall  not  appear  and 

prosecute  his  suit,  according  to  the  course  and  orders  of  the 

court,  he  shall  be  deemed  in  default  and  contumacy ;  and  the 

court  may,  upon  the  application  of  the  defendant,  pronounce 

the  suit  to  be  deserted,  and  the  same  may  be  dismissed  with 

costs. 

XL. 

The  court  may,  in  its  discretion,  upon  the  motion  of  the  de- 
fendant and  the  payment  of  costs,  rescind  the  decree  in,  any 
suit  in  which,  on  account  of  his  contumacy  and  default,  the 
matter  of  the  libel  shall  have  been  decreed  against  him,  and 
grant  a  rehearing  thereof  at  any  time  within  ten  days  after  the 
decree  has  been  entered,  the  defendant  submitting  to  such 
further  orders  and  terms  in  the  premises  as  the  court  may  direct. 
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XLL 

All  sales  of  property  under  any  decree  of  admiralty  shall  be 
made  by  the  marshal  or  his  deputy,  or  other  proper  oflBcer  as- 
signed by  the  court,  where  the  marshal  is  a  party  in  interest, 
in  pursuance  of  the  orders  of  the  court ;  and  the  proceeds  thereof, 
when  sold,  shall  be  forthwith  paid  into  the  registry  of  the 
court  by  the  officer  making  the  sale,  to  be  disposed  of  by  the 
court  according  to  law. 

SLIL 

All  moneys  paid  into  the  registry  of  the  court  shall  be  de- 
posited in  some  bank  designated  by  the  court,  and  shall  be  so 
deposited  in  the  name  of  the  court,  and  shall  not  be  drawn  out, 
except  by  a  check  or  checks  signed  by  a  judge  of  the  court 
and  countersigned  by  the  clerk,  stating  on  whose  account  and 
for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of  what 
fund  in  particular  it  is  paid.  The  clerk  shall  keep  a  regular 
book,  containing  a  memorandum  and  copy  of  all  the  checks  so 
drawn  and  the  date  thereof. 

XLIIL 

Any  person  having  an  interest  in  any  proceeds  in  the  regis- 
try of  the  court  shall  have  a  right,  by  petition  and  summary 
proceeding,  to  intervene  fro  interesse  suo  for  delivery  thereof 
to  him ;  and  upon  due  notice  to  the  adverse  parties,  if  any,  the 
court  shall  and  may  proceed  summarily  to  hear  and  decide 
thereon,  and  to  decree  therein  according  to  law  and  justice. 
And  if  such  petition  or  claim  shall  be  deserted,  or,  upon  a  hear- 
ing, be  dismissed,  the  court  may,  in  its  discretion,  award  costs 
against  the  petitioner  in  favor  of  the  adverse  party. 

XLIV. 

In  cases  where  the  court  shall  deem  it  expedient  or  neces- 
sary for  the  purposes  of  justice,  the  court  may  refer  any  mat- 
ters arising  in  the  progress  of  the  suit  to  one  or  more  commis- 
sioners, to  be  appointed  by  the  court,  to  hear  the  parties  and 
make  report  therein.  And  such  commissioner  or  commission- 
ers shaU.  have  and  possess  all  the  powers  in  the  premises  which 
are  usually  given  to  or  exercised  by  masters  in  chancery  in  ref- 
erence to  them,  including  the  power  to  administer  oaths  to 
and  to  examine  the  parties  and  witnesses  touching  the  premises. 
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XLV. 
All  appeals  from  the  district  to  the  circuit  court  must  be 
made  while  the  court  is  sitting,  or  within  such  other  period  as 
shall  be  designated  by  the  district  court  by  its  general  rules, 
or  by  an  order  specially  made  in  the  particular  suit;  or  in  case 
no  such  rule  or  order  be  made,  then  within  thirty  days  from 
the  rendering  of  the  decree. 

XLVL 
In  all  cases  not  provided  for  by  the  foregoing  rules,  the  dis- 
trict and  circuit  courts  are  to  j^egulate  the  practice  of  the  said 
courts  respectively,  in  such  manner  as  they  shall  deem  most 
expedient  for  the  due  administration  of  justice  in  suits  in  ad- 
miralty. 

XLVIL 

In  all  suits  in  -personam,  where  a  simple  warrant  of  arrest  is- 
sues and  is  executed,  bail  shall  be  taken  by  the  marshal  and 
the  court  in  those  cases  only  in  which  it  is  required  by  the  laws 
of  the  state  where  an  arrest  is  made  upon  similar  or  analogous 
process  issuing  from  the  state  court. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the  ad- 
miralty court,  is  abolished,  in  all  cases  where,  by  the  laws  of 
the  state  in  which  the  court  is  held,  imprisonment  for  debt  has 
been,  or  shall  be  hereafter  abolished,  upon  similar  or  analogous 
process  issuing  from  a  state  court. 

XLVIIL 

The  twenty-seventh  rule  shall  not  apply  to  cases  where  the 
sum  or  value  in  dispute  does  not  exceed  fifty  dollars,  exclusive 
of  costs,  unless  the  district  court  shall  be  of  opinion  that  the 
proceedings  prescribed  by  that  rule  are  necessary  for  the  pur- 
poses of  justice  in  the  case  before  the  court. 

All  rules  and  parts  of  rules  heretofore  adopted,  inconsistent 
with  this  order,  are  hereby  repealed  and  annulled. 

XLIX. 
Further  proof,  taken  in  a  circuit  court  upon  an  admiralty 
appeal,  shall  be  by  deposition,  taken  before  some  commissioner 
appointed  by  a  circuit  court,  pursuant  to  the  acts  of  congress 
in  that  behalf,  or  before  some  officer  authorized  to  take  deposi- 
tions by  the  thirtieth  section  of  the  act  of  congress  of  the  24th 
of  September,  1789,  upon  an  oral  examination  and  cross-exam- 
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ination,  unless  the  court  in  which  such  appeal  shall  be  pending, 
or  one  of  the  judges  thereof,  shall,  upon  motion,  allow  a  com- 
mission to  issue  to  take  such  depositions  upon  written  interrog- 
atories and  cross-interrogatories.     "When  such  deposition  shall 
be  taken  by  oral  examination,  a  notification  from  the  magis- 
trate before  whom  it  is  to  be  taken,  or  from  the  clerk  of  the 
court  in  which  such  appeal  shall  be  pending,  to  the  adverse 
party,  to  be  present  at  the  taking  of  the  same,  and  to  put  inter- 
rogatories, if  he  think  fit,  shall  be  served  on  the  adverse  party 
or  his  attorney,  allowing  time  for  their  attendance  after  being 
notified  not  less  than  twenty-four  hours,  and,  in  addition  thereto, 
one  day,  Sundays  exclusive,  for  every  twenty  miles'  travel; 
provided,  that  the  court  in  which  such  appeal  may  be  pending, 
or  either  of  the  judges  thereof,  may,  upon  motion,  increase  or 
diminish  the  length  of  notice  above  required. 

L. 

"When  oral  evidence  shall  be  taken  down  by  the  clerk  of  the 
district  court,  pursuant  to  the  above-mentioned  section  of  the 
act  of  congress,  and  shall  be  transmitted  to  the  circuit  court, 
the  same  may  be  used  in  evidence  on  the  appeal,  saving  to 
each  party  the  right  to  take  the  depositions  of  the  same  wit- 
nesses, or  either  of  them,  if  he  should  so  elect. 

LI 
When  the  defendant,  in  his  answer,  alleges  new  facts,  these 
shall  be  considered  as  denied  by  the  libelant,  and  no  replica- 
tion, general  or  special,  shall  be  filed,  unless  allowed  or  directed 
by  the  court  on  proper  cause  shown.  But  within  such  time 
after  the  answer  is  filed  as  shall  be  fixed  by  the  district  court, 
either  by  general  rule  or  by  special  order,  the  libelant  may 
amend  his  libel  so  as  to  confess  and  avoid,  or  explain  or  add 
to,  the  new  matters  set  forth  in  the  answer ;  and  within  such 
time  as  may  be  fixed,  in  like  manner,  the  defendant  shall  an- 
swer such  amendments.     ' 

LIL 

1.  The  clerks  of  the  district  courts  shall  make  up  the  rec- 
ords to  be  transmitted  to  the  circuit  courts  on  appeals,  so  that 
the  same  shall  contain  the  following: 

(1)  The  style  of  the  court. 

(2)  The  names  of  the  parties,  setting  forth  the  original  par- 
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ties,  and  those  who  have  become  parties  before  the  appeal,  if 
any  change  has  taken  place. 

(3)  If  bail  was  taken,  or  property  was  attached  or  arrested, 
the  process  of  the  arrest  or  attachment  and  the  service  thereof ; 
all  bail  and  stipulations ;  and,  if  any  sale  has  been  made,  the 
orders,  warrants,  and  reports  relating  thereto. 

(4)  The  libel,  with  exhibits  annexed  thereto. 

(5)  The  pleadings  of  the  defendant,  with  the  exhibits  annexed 
thereto. 

(6)  The  testimony  on  the  part  of  the  libelant,  and  any  ex- 
hibits not  annexed  to  the  libel.  * 

(7)  The  testimony  on  the  part  of  the  defendant,  and  any  ex- 
hibits not  annexed  to  his  pleadings. 

(8)  Any  order  of  the  court  to  which  exception  was  made. 

(9)  Any  report  of  an  assessor  or  assessors,  if  excepted  to,  with 
the  orders  of  the  court  respecting  the  same,  and  the  exceptions 
to  the  report.  If  the  report  was  not  excepted  to,  only  the  fact 
that  a  reference  was  rhade^  and  so  much  of  the  report  as  shows 
what  results  were  arrived  at  by  the  assessor,  are  to  be  stated. 

(10)  The  final  decree. 

(11)  The  prayer  for  an  appeal,  and  the  action  of  the  district 
court  thereon ;  and  no  reasons  of  appeal  shall  be  filed  or  inserted 
in  the  transcript. 

The  following  shall  be  omitted: 

(1)  The  continuances. 

(2)  All  motions,  rules,  and  orders  not  excepted  to  which  are 
merely  preparatory  for  trial. 

(3)  The  commissions  to  take  depositions,  notices  therefor, 
their  captions,  and  certificates  of  their  being  sworn  to,  unless 
some  exception  to  a  deposition  in  the  district  court  was  founded 
on  some  one  or  more  of  these ;  in  which  case,  so  much  of  either 
of  them  as  may  be  involved  in  the  exception  shall  be  set  out. 
In  all  other  cases  it  shall  be  sufficient  to  give  the  name  of  the 
witness  and  to  copy  the  interrogatories  and  answers,  and  to 
state  the  name  of  the  commissioner,  and  the  place  where  and 
the  date  when  the  deposition  was  sworn  to;  and,  in  copy- 
ing all  depositions  taken  on  interrogatories,  the  answer  shall 
be  inserted  immediately  following  the  question. 

2.  The  clerk  of  the  district  court  shall  page  the  copy  of  the 
record  thus  made  up,  and  shall  make  an  index  thereto,  and  ha 
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shall  certify  the  entire  document,  at  the  end  thereof,  under 
the  seal  of  the  court,  to  be  a  transcript  of  the  record  of  the 
district  court  in  the  cause  named  at  the  beginning  of  the  copy- 
made  up  pursuant  to  this  rale;  and  no  other  certificate  of  the 
record  shall  be  needful  or  inserted. 

3.  Hereafter,  in  making  up  the  record  to  be  transmitted  to 
the  circuit  clerk  on  appeal,  the  clerk  of  the  district  court  shall 
omit  therefrom  any  of  the  pleading,  testimony,  or  exhibits 
which  the  parties  by  their  proctor's  shall  by  written  stipulation 
agree  may  be  omitted;  and  such  stipulation  shall  be  certified 
up  with  the  record. 

LIIL 

"Whenever  a  cross-libel  is  filed  upon  any  counter-claim,  aris- 
ing out  of  the  same  cause  of  action  for  which  the  original  libel 
was  filed,  the  respondents  in  the  cross-libel  shall  give  security 
in  the  usual  amount  and  form,  to  respond  in  damages,  as 
claimed  in  said  cross-libel,  unless  the  court,  on  cause  shown, 
shall  otherwise  direct,  and  all  proceedings  upon  the  original 
libel  shall  be  stayed  until  such  security  shall  be  given. 

LIV. 

When  any  ship  or  vessel  shall  be  libeled,  or  the  owner  or 
owners  thereof  shall  be  sued,  for  any  embezzlement,  loss,  or 
destruction  by  the  master,  oflBcers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods,  or  merchan- 
dise shipped  or  put  on  board  of  such  ship  or  vessel,  or  for  any 
loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  loss,  damage,  or  forfeiture  done,  occasioned,  or  incurred, 
without  the  privity  or  knowledge  of  such  owner  or  owners, 
and  he  or  they  shall  desire  to  claim  the  benefit  of  limitation 
of  liability  provided  for  in  the  third  and  fourth  sections  of  the 
act  of  March  3,  1851,  entitled  "  An  act  to  limit  the  liability  of 
shipowners  and  for  other  purposes,"  now  embodied  in  sections 
4283  to  4285  of  the  Eevised  Statutes,  the  said  owner  or  own- 
ers shall  and  may  file  a  libel  or  petition  in  the  proper  district 
court  of  the  United  States,  as  hereinafter  specified,  setting  forth 
the  facts  and  circumstances  on  which  such  limitation  of  lia- 
bility is  claimed,  and  praying  proper  relief  in  that  behalf;  and 
thereupon  said  court,  having  caused  due  appraisement  to  be 
had  of  the  amount  or  value  of  the  interest  of  said  owner  or 
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owners,  respectively,  in  such  ship  or  vessel,  and  her  freight,  for 
the  voyage,  shall  make  an  order  for  the  payment  of  the  same 
into  court,  or  for  the  giving  of  a  stipulation,  with  sureties,  for 
payment  thereof  into  court  whenever  the  same  shall  be  or- 
dered; or,  if  the  said  owner  or  owners  shall  so  elect,  the  said 
court  shall,  without  such  appraisement,  make  an  order  for  the 
transfer  by  him  or  them  of  his  or  their  interest  in  such  vessel 
and  freight,  to  a  trustee  to  be  appointed  by  the  court  under 
the  fourth  section  of  said  act ;  and,  upon  compliance  with  such 
order,  the  said  court  shall  issue  a  monition  against  all  persons 
claiming  damages  for  any  suclt  embezzlement,  loss,  destruc- 
tion, damage,  or  injury,  citing  them  to  appear  before  the  said 
court  and  make  due  proof  of  their  respective  claims  at  or  be- 
fore a  certain  time  to  be  named  in  said  writ,  not  less  than 
three  months  from  the  issuing  of  the  same ;  and  public  notice 
of  such  monition  shall  be  given  as  in  other  cases,  and  such 
further  notice  served  through  the  postoffice,  or  otherwise,  as 
the  court,  in  its  discretion,  may  direct ;  and  the  said  court  shall 
also,  on  the  application  of  the  said  owner  or  owners,  make  an 
order  to  restrain  the  further  prosecution  of  all  and  any  suit  or 
suits  against  said  owner  or  owners  in  respect  of  any  such 

claim  or  claims. 

LV. 

Proof  of  all  claims  which  shall  be  presented  in  pursuance  of 
said  monition  shall  be  made  before  a  commissioner,  to  be  des- 
ignated by  the  court,  subject  to  the  right  of  any  person  inter- 
ested to  question  or  controvert  the  same;  and  upon  the  com- 
pletion of  said  proofs,  the  commissioner  shall  make  report  of 
the  claims  so  proven,  and  upon  confirmation  of  said  report, 
after  hearing  any  exceptions  thereto,  the  moneys  paid  or  se- 
cured to  be  paid  into  court  as  aforesaid,  or  the  proceeds  of 
said  ship  or  vessel  and  freight  (after  payment  of  costs  and  ex- 
pense), shall  be  divided  jpro  rata  amongst  the  several  claim- 
ants in  proportion  to  the  amount  of  their  respective  claims, 
duly  proved  and  confirmed  as  aforesaid,  saving,  however,  to 
all  parties  any  priority  to  which  they  may  be  legally  entitled. 

LVL 
In  the  proceedings  aforesaid,  the  said  owner  or  owners  shall 
be  at  liberty  to  contest  his  or  their  liability,  or  the  liability  of 
said  ship  or  vessel  for  said  embezzlement,  loss,  destruction, 
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damage,  or  injury  (independently  of  the  limitation  of  liability 
claimed  under  said  act),  provided  that,  in  his  or  their  libel  or 
petition,  he  or  they  shall  state  the  facts  and  circumstances  by 
reason  of  which  exemption  from  liability  is  claimed ;  and  any 
person  or  person  claiming  damages  as  aforesaid,  and  who  shall 
have  presented  his  or  their  claim  to  the  commissioner  under 
oath,  shall  and  may  answer  such  libel  or  petition,  and  contest 
the  right  of  the  owner  or  owners  of  said  ship  or  vessel,  either 
to  an  exemption  from  liability,  or  to  a  limitation  of  liability 
under  the  said  act  of  congress,  or  both. 

LVIL 
The  said  libel  or  petition  shall  be  filed  and  the  said  proceed- 
ings had  in  any  district  court  of  the  United  States  in  which 
said  ship  or  vessel  may  be  libeled  to  answer  for  any  such  em- 
bezzlement, loss,  destruction,  damage,  or  injury ;  or,  if  the  said 
ship  or  vessel  be  not  libeled,  then  in  the  district  court  for  any 
district  in  which  the  said  owner  or  owners  may  be  sued  in  that 
behalf.  When  the  said  ship  or  vessel  has  not  been  libeled  to 
answer  the  matters  aforesaid,  and  suit  has  not  been  commenced 
against  the  said  owner  or  owners,  or  has  been  commenced  in 
a  district  other  than  that  in  which  the  said  ship  or  vessel  may 
be,  the  said  proceedings  may  be  had  in  the  district  court  of 
the  district  in  which  the  said  ship  or  vessel  may  be,  and  where 
it  may  be  subject  to  the  control  of  such  court  for  the  purposes 
of  the  case  as  hereinbefore  provided.  If  the  ship  have  already 
been  libeled  and  sold,  the  proceeds  shall  represent  the  same 
for  the  purposes  of  these  rules. 

LVIII. 
All  the  preceding  rules  and  regulations  for  proceeding  in 
cases  where  the  owner  or  owners  of  a  ship  or  vessel  shall  desire 
to  claim  the  benefit  of  limitation  of  liability  provided  for  in  the 
act  of  congress  in  that  behalf,  shall  apply  to  the  circuit  courts 
of  the  United  States  where  such  cases  are  or  shall  be  pending 
in  said  courts  upon  appeal  from  the  district  courts. 

In  a  suit  for  damage  by  collision,  if  the  claimant  of  any  ves- 
sel proceeded  against,  or  any  respondent  proceeded  against  in 
personam,  shall  by  petition,  on  oath,  presented  before  or  at  the 
itime  of  answering  the  libel,  or  within  such  further  time  as  the 
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court  may  allow,  and  containing  suitable  allegations  showing 
fault  or  negligence  in  any  other  vessel  contributing  to  the  same 
collision,  and  the  particulars  thereof,  and  that  such  other  vessel 
or  any  other  party  ought  to  be  proceeded  against  in  the  same 
suit  for  such  damage,  pray  that  process  be  issued  against  such 
vessel  or  party  to  that  end,  such  process  may  be  issued,  and,  if 
duly  served,  such  suit  shall  proceed  as  if  such  vessel  or  party 
had  been  originally  proceeded  against ;  the  other  parties  in  the 
suit  shall  answer  the  petition ;  the  claimant  of  such  vessel  or 
such  new  party  shall  answer  the  libel ;  and  such  further  pro- 
ceedings shall  be  had  and  decPee  rendered  by  the  court  in  the 
suit  as  to  law  and  justice  shall  appertain.  But  every  such  peti- 
tioner shall,  upon  filing  his  petition,  give  a  stipulation,  with 
suflBoient  sureties,  to  pay  to  the  libelant  and  to  any  claimant 
or  new  party  brought  in  by  virtue  of  such  process,  all  such  costs, 
damages,  and  expenses  as  shall  be  awarded  against  the  peti- 
tioner by  the  court  upon  the  final  decree,  whether  rendered 
in  the  original  or  appellate  court;  and  any  such  claimant  or 
new  party  shall  give  the  same  bonds  or  stipulations  which  are 
required  in  like  cases  from  parties  brought  in  under  process 
issued  on  the  prayer  of  a  libelant. 
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Cleek's  Office. 
/  T. 

The  clerk's  oflBce  must  be  kept  open  every  day,  except  Sun- 
days and  holidays,  from  9f  a.  m.  to  4  p.  m.,  or  to  such  later 
hours  as  the  court  may  be  in  session  or  in  conference.  During 
the  Christmas  holidays,  the  office  may  be  closed  at  1  p.  m.,  and 
on  Saturday  at  3  p.  m. 

IL 

When  the  court  is  in  session,  both  the  chief  clerk  and  the 
assistant  clerk  will  be  at  the  office  during  office  hours.  In  va- 
cation they  may  arrange  their  hours  to  suit  each  other  and  the 
public  business. 

IIL 

The  chief  clerk  vsrill  have  charge  of  the  journal  of  the  court, 
of  the  law  docket  and  the  calendar,  and  of  the  printing;  and 
he  will  also  prepare  the  reports  to  congress. 

IV. 

The  assistant  clerk  will  attend  to  office  business,  and  will 
have  charge  of  the  general  docket,  the  notice  book,  and  the 
giving  of  notices  under  these  rules. 

V. 

In  the  absence  of  the  chief  or  the  assistant  clerk,  his  duties 
will  be  temporarily  performed  by  the  other. 

Attoeneys  and  Counsel. 
VL 

Suits  may  be  commenced  by  the  claimant  in  person,  or 
through  his  attorney  in  fact,  or  an  attorney  of  this  court.  If 
the  claimant  is  represented  by  an  attorney  in  fact,  the  power 
must  be  filed  with  the  clerk,  and  its  execution  must  be  proved 
or  acknowledged  before  an  officer  authorized  to  take  acknowl- 
edgments of  deeds. 
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In  congressional  and  departmental  cases  where  attorneys 
wish  to  enter  an  appearance  and  are  unable  at  the  time  to  file 
a  power  of  attorney,  their  appearance  may  be  entered  under 
the  condition  that  they  file  their  power  of  attorney  when  the 
petition  shall  be  filed. 

VIL 
,  Any  person  of  good  moral  character,  who  has  been  admitted 
to  practice  in  the  supreme  court  of  the  United  States,  or  in 
the  highest  court  of  the  District  of  Columbia,  or  in  the  high- 
est court  of  any  state  or  territory,  may  be  admitted,' on  motion 
in  open  court,  to  practice  as  an  attorney  and  counselor  of  this 
court. 

He  may  also  be  admitted  by  an  order  at  chambers  on  its 
being  shown  by  affidavit  or  otherwise  that  he  is  qualified  as 
above  provided. 

VIIL 

There  shall  be  but  one  attorney  of  record  for  the  claimant 

in  any  case  at  any  one  time ;  but  a  claimant  may  be  permitted 

to  change  his  attorney,  on  such  conditions  as  the  court  may 

prescribe.    A  firm  of  attorneys  will  be  regarded  as  the  attor- 

ijey  of  record. 

IX. 

Petitions,  pleadings,  and  motions  on  the  part  of  the  claimant 
must  be  signed  by  the  attorney  of  record ;  pleadings  and  mor 
tions  on  the  part  of  the  United  States,  by  the  proper  assistant 
attorney-general. 

If  the  petition  be  verified  by  the  attorney  at  law  or  other 
agent  of  the  claimant,  a  power  of  attorney  authorizing  him  to 
make  the  verification  must  be  filed  with  it. 

XL 
Should  any  Indian  or  Indians  interested  desire  to  appear  in 
any  action  under  act  of  March  3,  1891,  chapter  638  (1  Supp. 
E.  S.,  2d  ed.,  913),  and  defend  by  an  attorney  employed  by 
them,  application  therefor  shall  be  made  to  the  court,  showing 
such  interest,  the  name  of  the  Indian  or  Indians  interested,  of 
the  attorney  employed,  and  the  approval  of  the  Commissioner 
of  Indian  Affairs  in  that  behalf,  whereupon  the  court  will  make 
an  order  allowing  such  appearance  and  defense  by  the  attorney 
employed. 
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XIL 

Counsel  other  than  the  attorney  of  record  may  be  heard  on 

either  side  at  the  trial  or  at  any  stage  of  the  proceedings,  but 

shall  not  be  entitled  to  file  pleadings,  give  notices,  or  make 

motions. 

XIII. 

Attorneys  of  record,  or  the  claimant  if  he  appear  in  person, 
will,  on  commencing  or  appearing  in  a  suit,  register  with  the 
clerk  of  the  court  a  post-office  address,  to  which  all  notices  re- 
quired by  these  rules  or  ordered  by  the  court  may  be  sent. 

The  Petition. 

,  General  Provisions. 

XIV. 

Suits  shall  be  commenced  by  petition,  verified  in  the  manner 
provided  by  law,  and  filed  in  the  office  of  the  clerk,  with  one 
extra  copy  in  print  or  typewriting.  The  clerk  will  note  thereon 
the  day  of  filing,  and  will  cause  the  copy  to  be  forwarded  to 
the  attorney-general.  "Within  twenty  days  thereafter  the 
claimant  shall  file  in  the  clerk's  office  twenty-five  printed  cop- 
ies of  such  petition,  unless  the  court,  on  motion,  waives  this 
requirement. 

Printed  copies  of  the  petition  will  not  be  required  in  an 
Indian  depredation  claim  which  has  been  examined,  approved, 
and  allowed  by  the  secretary  of  the  interior,  unless  either  party 
elects  to  reopen  the  case,  in  which  event  such  copies  shall  be 
filed  within  twenty  days  after  notice  of  such  election. 

Five  of  said  copies  shall  be  for  the  attorney-general. 

The  petition  must  comply  with  Kevised  Statutes,  section 
1072,  and  must  also  set  forth: 

(1)  The  title  of  the  action,  with  the  full  Christian  and  sur- 
names of  all  the  claimants. 

(2)  A  plain,  concise  statement  of  the  facts,  giving  venue  and 
date,  free  from  argumentative,  irrelevant,  and  impertinent 
matter. 

(3)  In  every  case  transmitted  by  the  head  of  a  department, 
by  congress,  or  a  committee  thereof,  a  copy  of  the  order  of 
transmission  shall  be  set  out  or  annexed. 

(4)  The  claimant  must  state  distinctly  the  amount  for  which 
he  demands  judgment,  or  the  relief  for  which  he  prays. 
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XV. 

If  the  claim  be  founded  upon  an  act  of  congress,  or  upon  a 
regulation  of  an  executive  department,  the  act  and  the  section 
thereof  upon  which  the  claimant  relies  must  be  specified,  and 
the  particular  regulation  of  the  department  must  be  stated  in 
terms. 

XVL 

If  the  claim  be  founded  upon  an  express  contract  with  the 
United  States,  the  substance  of  such  contract  must  be  set  forth 
in  the  petition,  and,  if  it  be  in  writing,  the  original  or  a  copy 
must  be  annexed  thereto.  If  it  be  founded  upon  an  implied 
contract,  the  facts  upon  which  the  claimant  relies  to  prove  a 
contract  must  be  specified.  If  it  consists  of  several  matters  or 
items,  each  must  be  separately  stated. 

Petition  in  Indian  De^predation  Cases. 
XVIL 
The  petition  must  set  forth: 

(1)  The  title  of  the  action,  Avith  the  full  Christian  and  sur- 
names of  all  the  claimants,  and  the  name  of  the  band,  tribe,  or 
nation  of  defendant  Indians. 

(2)  The  residence  and  citizenship  of  each  of  the  claimants 
and  the  damages  sought  to  be  recovered. 

(3)  A  plain,  concise  statement  setting  forth  the  facts  and 
circumstances  upon  which  such  claims  are  based,  giving  place 
and  date,  the  persons,  classes  of  persons,  tribe  or  tribes  or  band 
of  Indians  by  whom  the  alleged  illegal  acts  were  coramittedj 
the  property  lost  or  destroyed,  and  the  value  thereof,  and  any 
other  facts  connected  with  the  transaction  and  material  to  the 
proper  adjudication  of  the  case,  free  from  argumentative  and 
impertinent  matter. 

(4)  Whether  the  claim  has  been  examined,  approved,  and 
allowed  by  the  secretary  of  the  interior,  or  under  his  direc- 
tion; and,  if  so,  for  what  amount,  the  date  thereof,  and  refer 
briefly  to  the  oiHcial  letter,  report,  or  document  showing  such 
action,  and  state  whether  claimant  elects  to  reopen  the  case 
and  try  the  same  before  the  court  or  desires  judgment  for  the 
amount  so  allowed. 
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Petition  in  French  Spoliation  Cases. 
XVIIL 

Parties  having  a  common  interest,  growing  out  of  the  seizure 
of  the  same  vessel  or  its  cargo,  may  unite  in  one  petition  for 
the  recovery  of  their  respective  claims,  which  may  be  heard 
together. 

"Where  insurance  was  made  in  his  own  name  by  one  for  him- 
self and  others,  or  as  agent  for  others,  or  by  a  keeper  of  an 
insurance  office,  in  either  case,  or  in  case  of  an  agent  for  under- 
writers, in  respect  of  a  policy  or  a  loss  thereunder  from  spolia- 
tion, his  administrator,  appointed  in  the  jurisdiction  of  his  last 
domicile,  may  file  one  petition  on  each  policy  for  all  the  under- 
writers thereon,  and  the  personal  representatives  of  the  under- 
writers may  come  in  and  be  heard  thereon  in  respect  of  their 
respective  interests. 

To  avoid  multiplicity  of  petitions  in  behalf  of  separate  un- 
derwriters upon  a  single  policy,  the  personal  representative 
of  any  one  may  file  a  petition  for  his  decedent  setting  up  the 
interest  of  all  underwriters  upon  the  same  policy,  and  there- 
after. 

On  or  before  January  20, 1887,  the  representatives  of  any  or 
all  the  other  underwriters  on  the  policy  may  by  motion  be  per- 
mitted to  become  parties  to  that  petition,  and  they  will  be  heard 
as  to  their  respective  interests  after  filing  letters  of  adminis- 
tration. 

When  the  petition  of  the  owners  of  a  vessel  or  its  cargo  sets 
out  an  insurance  thereon,  the  insurers  may,  under  the  same  ' 
restrictions  and  in  the  same  manner,  on  motion,  prosecute  their 
respective  interests  in  the  same  case. 

Where  claimants  are  firms  or  joint  owners,  the  petition  of 
the  personal  representative  of  the  last  survivor  may  be  made 
in  behalf  of  all,  and  the  personal  representatives  of  the  others 
may  come  in  and  be  heard  in  respect  to  their  interests. 

Petition  in  Stores  and  Swpplies  Cases. 
XIX 
In  cases  for  stores  and  supplies,  the  petition,  or  if  already 
filed,  an  amended  petition,  shall  embrace  the  following: 

(1)  An  allegation  as  to  loyalty  of  the  party  from  whom  the 
stores  or  supplies  were  taken  or  person  furnishing  same. 
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(2)  If  the  suit  is  by 'legal  representative  it  must  be  alleged 
"when  and  by  what  authority  such  party  was  appointed  such 
representative.  And  it  must  be  alleged  that  the  claimant  brings 
into  court  his  warrant  of  authority. 

,  (3)  It  must  be  alleged  that  the  claim  was  before  the  commis- 
sioners of  claims,  quartermaster-general,  or  commissary-general 
of  subsistence,  and  with  what  result,  together  with  a  brief  state- 
ment of  the  ground  given  for  the  decision. 

(4)  It  must  show  the  items  of  account  before  said  commission 
or  ofBoers,  and  whi^ch  of  said  items  are  now  presented  to  this 
court.  • 

(6)  It  must  be  stated  which  house  of  congress  or  committee 
referred  the  case,  with  the  date  thereof. 

(6)  It  must  be  stated  what  troops  or  command  took  or  were 
furnished  the  stores  or  supplies,  when  they  were  taken,  and  at 
what  place  taken. 

FiUng  Petitions  in  Depa/rtmental  <md  Congressional  Cases. 

XX. 

After  the  filing  of  a  case  transmitted  to  the  court  by  the 
head  of  an  executive  department  or  by  congress,  or  either  house, 
or  by  a  committee  thereof,  any  person  directly  interested  in  the 
case  may  appear  as  a  party  therein  by  filing  his  petition,  under 
oath,  in  accordance  with  Eules  14  and  19. 

XXL 

Any  person  claiming  to  be  indirectly  interested  in  any  ques- 
tion involved  in  such  case  may  appear  and  be  heard  on  the  one 
side  or  the  other,  as  his  interest  may  require,  upon  filing  a  peti- 
tion, under  oath,  setting  forth  specifically  and  concisely  how 
he  claims  to  be  interested,  and  submitting  the  questions  raised 
to  the  decision  of  the  court. 

XXII. 

If  no  claimant  directly  or  indirectly  interested  appears  and 
files  his  petition  within  six  months,  the  attorney-general,  upon 
thirty  days'  notice  to  the  parties  who  appear  by  the  papers 
transmitted  to  be  interested  therein,  may  set  the  case  down  for 
trial  upon  such  evidence  as  he  may  submit.  Where  such  case 
was  transmitted  by  the  head  of  an  executive  department  the 
court  will  proceed  to  try  the  case  upon  the  statement  made  by 
the  head  of  such  department. 
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Amendment  to  Petition. 
XXIIL 
When  the  claimant  cannot  state  his  case  with  the  requisite 
particularity  without  an  examination  of  papers  in  one  of  the 
executive  "departments,  and  has  been  unable  to  obtain  a  suffi- 
cient examination  of  such  papers  on  application,  he  may  file  a 
petition  stating  his  claim  as  far  as  is  in  his  power,  and  specifjr- 
ing  as  definitely  as  he  can  the  papers  he  requires.  The  court 
will  then,  upon  motion,  call  upon  the  proper  department  for 
such  information  or  papers  as  may  be  deemed  necessary,  and 
when  the  same  are  furnished,  the  petition  may  be  amended  and 
take  the  place  of  the  original  petition. 

XXIV. 

A  claimant  desiring  to  amend  his  petition  or  to  introduce  new 
parties  may  do  so  at  any  time  before  final  submission,  without 
special  leave,  by  filing  an  amendM  petition  embodying  the 
amendments  desired.  The  right  to  make  such  amendments  or 
to  introduce  new  parties  is  subject  to  the  objection  of  the  de- 
fendants either  before  or  at  the  trial. 

The  court  or  a  judge  in  vacation  may,  on  motion,  require  a 
claimant  to  make  his  petition  more  specific,  or  to  make  and  file 
a  duly  verified  bill  of  particulars  within  a  time  fixed,  and  in 
case  of  failure  so  to  do  the  petition  may  be  dismissed. 

Executors  and  Ad/mvaistrators. 
XXV. 

If  the  claimant  be  an  executor,  administrator,  guardian,  or 
other  representative  appointed  by  a  judicial  tribunal,  a  duly 
authenticated  copy  of  the  record  of  the  appointment  must  be 
filed  with  the  petition  at  the  commencement  of  the  action. 

XXVL 

If  the  claimant  die  pending  the  suit,  his  death  may  be  sug- 
gested on  the  record,  and  his  proper  representative,  on  filing  a 
duly  authenticated  copy  of  the  record  of  his  appointment  as 
executor  or  administrator,  may  be  admitted  to  prosecute  the 
suit  without  special  leave,  but  subject  to  the  objection  of  the 
defendants  either  before  or  at  the  trial. 


bules  of  the  oouet  of  claims.  1035 

Pleadings. 
XXVIl 

Demurrers  to  petitions  and  general  traverses  thereof  must 
be  filed  within  sixty  days  after  the  filing  of  the  petition ;  and 
pleas  averring  special  defense,  set-off,  or  counter-claim  within 
one  month  after  the  claimant  places  his  case  on  the  notice-book. 

XXVIIL 
If  a  demurrer  be  sustained,  the  claimant  may,  once  of  right, 
amend  his  petition,  within  such  time  as  the  court  may  direct ; 
but  if  he  declines  to  amend,  "judgment  will  be  rendered  dis- 
missing the  petition. 

XXIX 

If  a  demurrer  be  overruled  the  defendants  may  of  right  plead 

to  the  petition  within  such  time  as  the  court  may  direct;  but' 

if  they  decline  so  to  do,  the  claimant  may  proceed  with  the 

case,  but  shall  not  have  judgment  for  his  claim  or  for  any  part 

thereof,  unless  he  shall  establish  the  same  by  proof  satisfactory 

to  the  court:  Provided,  That  in  Indian  depredation  cases  which 

have  been  examined,  approved,  and  allowed  by  the  secretary 

of  the  interior,  or  under  his  direction,  the  claimant  may  have 

judgment  for  the  amount  allowed  without  further  proof,  un-. 

less  the  United  States  shall  elect  to  reopen  the  case  and  try 

the  same  before  the  court. 

XXX 

"Within  one  month  after  the  filing  of  a  set-off  or  counter-claim 
by  the  defendants,  the  claimant  must  answer  the  same  by 
replication  under  oath;  in  default  whereof  the  court  may,  after 
ten  days'  notice  by  the  defendants  to  the  claimant,  order  that 
the  set-off  or  counter-claim  be  considered  as  admitted. 

XXXL 
When  the  attorney-general  pleads,  under  section  1086  of  the 
Eevised  Statutes,  that  the  claimant  has  practiced  or  attempted 
to  practice  fraud,  he  shall  set  forth  the  facts  with  sufficient  par- 
ticularity to  enable  the  claimant  to  answer  the  same  in  detail; 
and  the  claimant  shall,  within  two  months  after  the  filing  of. 
said  plea,  reply  to  the  same  with  like  particularity,  under  oath. 

XXXIL 

Unless  the  attorney-general  shall,  within  sixty  days  after  the 
service  of  the  petition  upon  him,  appear  and  defend  by  filing  a 
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plea,  answer,  or  demurrer,  and  by  filing  a  notice  of  any  counter- 
claim, set-ofF,  claim  of  damages,  demand,  or  defense  in  the 
premises,  a  general  traverse  of  the  petition  shall  be  considered 
as  entered  on  the  part  of  the  defendants,  and  the  case  shall  be 
proceeded  with  the  same  as  though  an  answer  of  general  trav- 
erse had  been  filed. 

Motions. 
XXXIIL 

Motions  will  be  heard  in  the  first  instance  before  a  judg^  at 
chambers ;  but  he  may  direct  the  same  to  be  heard  in  open 
court.  They  must  be  in  writing  and  come  to  him  through  the 
clerk's  office,  where  they  will  be  returned  when  acted  upon. 

Any  brief  filed  in  connection  with  a  motion  must  be  printed 
or  type-written. 

Witnesses. 
XXXIV. 

"When  a  petition  is  filed,  either  party  may  proceed  to  take 
testimony,  notwithstanding  that  issue  of  fact  has  not  been 
joined,  but  if  issue  is  pending  on  demurrer  such  issue  must  be 
disposed  of  before  testimony  is  taken  unless  the  court  or  a  judge 
on  motion  otherwise  orders. 

XXXV. 

Unless  the  court  order  a  witness  to  testify  Orally  on  the  trial, 
the  evidence  of  witnesses  must  be  by  deposition,  taken  either 
before  a  commissioner  of  the  court,  or  a  judge  of  a  court  of  the 
United  States,  or  a  judge  of  a  court  of  record  in  a  state  or  ter- 
ritory of  the  United  States,  or  a  United  States  commissioner, 
or  a  notary  public. 

When  a  deposition  is  taken  before  a  notary  public,  it  must 
be  taken  in  the  form  and  manner  prescribed  for  commissioners 
of  this  court  and  for  the  same  compensation. 

XXXVL 

When  a  witness  can  be  conveniently  examined  before  a  judge 
of  this  court,  either  party,  at  any  time  prior  to  the  examination, 
may  move  for  an  order  directing  that  his  deposition  be  so 
taken. 

The  court  may  order  a  witness  or  a  claimant  to  be  produced 
before  the  court  or  one  of  the  judges  thereof  for  examination. 
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XXXVII. 
If  a  witness,  having  been  duly  summoned  and  his  fees  ten- 
dered him,  shall  fail  or  refuse  to  appear  and  testify  before  any 
officer  authorized  to  take  his  testimony,  a  rule  upon  him  will 
be  issued  by  the  court,  on  motion,  to  show  cause  why  a  fine 
should  not  be  imposed  upon  him ;  and  if  he  fail  to  show  suffi- 
cient cause  he  shall  be  fined  not  exceeding  one  hundred  dollars. 

XXXVIIL 
The  fees  of  witnesses  shall  be  such  as  are  now,  or  may  here- 
after be,  prescribed  by  congress,  and  shall  be  paid  by  the  party 
at  whose  instance  the  witnesses  appear. 

Depositions. 

Depositions  on  Written  Interrogatories. 
XXXIX. 

Depositions  obtained  in  foreign  countries  must  be  taken  on 
written  interrogatories,  sent  put  under  a  special  commission 
issued  by  the  clerk. 

Depositions  may  be  taken  in  like  manner  within  the  United 
States,  by  consent  of  parties,  or  when  authorized  by  the  court, 
or  by  a  judge  in  vacation. 

The  written  interrogatories  must  be  filed  in  the  clerk's  office, 
and  notice  thereof  given  to  the  adverse  party. 

"Within  fifteen  days  after  such  notice,  the  adverse  party  may 
file  objections  to  any  of  the  interrogatories,  specifically  stating 
the  grounds  of  objection ;  and  may  either  file  cross-interroga- 
tories, or  a  notice  that  he  will  cross-examine  the  witnesses 
orally,  which  notice  shall  be  attached  to  the  special  commission. 

If  he  file  cross-interrogatories,  the  other  party  may,  within 
fifteen  days  thereafter,  file  objections  thereto,  specifically  stat- 
ing the  grounds  of  objection. 

No  objections  to  an  interrogatory  or  a  cross-interrogatory 
will  be  considered  at  the  trial  unless  taken  before  the  commis- 
sion issues. 

XL. 

"When  a  deposition  is  taken  upon  written  interrogatories  and 
written  cross-interrogatories,  neither  the  attorney-general,  nor 
the  claimant,  his  agent  or  attorney,  nor  any  other  person,  shall 
be  present  at  the  examination  of  the  witness;  which  fact  shall 
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be  certified  by  the  officer  taking  the  depositions;  who  shall,  in 
such  cases,  propound  the  interrogatories  and  crosS-interroga- 
tories  to  the  witness  in  their  order,  and  reduce  his  answers  to 
writing  as  nearly  as  practicable  in  his  precise  words. 

Depositions  on  Oral  Examination. 
XLI. 

The  party  proposing  to  take  depositions  on  oral  examination 
shall  cause  fifteen  days'  notice  to  be  given  thereof  to  the  other 
party  or  his  attorney.  The  notice  must  be  in  writing,  and  state 
the  names  of  the  Avitnesses  to  be  examined,  the  day  of  the 
month,  the  hour,  and  the  place  of  taking  the  deposition. 

But  no  deposition,  except  by  consent  of  parties,  or  the  order 
of  court,  shall  be  taken  during  a  day  when  the  attorney  of  rec- 
ord for  the  claimant,  or  the  attorney  of  the  department  of 
justice  charged  with  preparation  of  the  case  or  cases  in  which 
the  deposition  is  to  be  used,  is  so  engaged  in  the  trial  of  cases 
in  court  that  he  cannot  attend.  It  shall  be  the  duty  of  the 
attorney  receiving  a  notice  to  take  deposition  in  case  he  can- 
not attend  for  the  reason  stated  herein,  to  notify  the  attorney 
on  the  opposite  side  that  he  will  be  unable  to  attend  at  the 
time  and  place  stated  in  the  notice. 

XLII. 
"When  the  claimant  proposes  to  take  a  deposition,  and  the 
witness  resides  more  than  five  hundred  miles  from  Washing- 
ton, or  when  the  defendants  propose  to  take  the  deposition, 
and  the  witness  resides  more  than  five  hundred  miles  from  the 
claimant  or  his  attorney,  one  day's  further  notice  shall  be  given 
for  every  additional  hundred  miles. 

XLIIL 

If  a  deposition  is  to  be  taken  on  behalf  of  the  claimant  in 

the  District  of  Columbia,  three  days'  notice  shall  be  sufficient; 

and  if  it  be  taken  on  behalf  of  the  defendants  a  like  notice  shall 

be  sufficient  when  the  claimant's  attorney  resides  or  has  an 

office  within  the  district.     But  if  there  be  no  reason  for  taking 

the  deposition  on  such  short  notice  the  court  or  a  judge  thereof 

will  enlarge  the  time. 

XLIV. 

"When  the  court  has  made  an  order  under  Eevised  Statutes, 
section  1080,  for  the  taking  of  the  testimony  of  the  claimant, 
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and  he  has  been  notified  of  the  time  and  place,  no  further  tes- 
timony on  his  part  shall  be  taken  until  he  has  been  examined 
'  unless  the  court  or  a  judge  on  motion  otherwise  orders. 

XLV. 
When  a  deposition  is  taken  by  oral  examination,  each  ques- 
tion propounded  to  the  witness  must  be  recorded,  and  his  an- 
swers must  be  taken  down,  as  nearly  as  may  be,  in  his  own 
"words,  except  so  far  as  this  may.  be  expressly  waived  by  con- 
sent of  both  parties. 

XLVL 

No  general  objections  to  any  question  shall  be  noticed  by 
the  officer;  but  where  an  objection  is  made  on  specifically 
stated  grounds,  the  officer  shall  record  the  same. 

XLVII. 
When  depositions  are  taken  on  notice,  as  provided  in  Eule 
41,  if  both  parties  are  present  or  represented  at  the  time  and 
place  specified  in  the  notice,  either  party  may,  after  the  exam- 
ination of  the  witnesses  produced  under  the  notice,  be  entitled 
to  produce  and  examine  other  witnesses ;  but  in  such  case  one 
day's  notice  must  be  given  to  the  adverse  party,  or  his  attor- 
ney, there  present. 

Depo"itions  on  Merits  in  Oases  P&ndvng  on  Loyalty. 
XLVIIL 
In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or  fur- 
nished to  any  part  of  the  military  or  naval  forces  of  the  United 
States  for  their  use  during  the  late  war  for  the  suppression  of 
the  rebellion,  no  testimony  shall,  without  authority  of  a  judge 
of  the  court  or  the  consent  of  both  parties,  be  taken  in  regard 
to  the  merits  of  the  claim  until  after  the  preliminary  inquiry 
in  regard  to  the  claimant's  loyalty  shall  have  been  decided  in 
his  favor. 

Depositions  hefore  Claims  Commiission. 
XLIX. 
If  a  claim  which  was  at  any  time  before  the  commissioners 
of  claims,  appointed  under  the  act  of  March  3,  1871,  be  trans- 
mitted to  this  court  by  either  house  of  congress,  or  by  any 
committee  thereof,  under  said  act,  and  with  such  claim  there 
be  transmitted  depositions,  which  were  duly  taken  in   con- 
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formity  with  the  rules  of  said  commission,  such  depositions 
may  be  used  by  either  party  as  evidence  at  the  preliminary 
inquiry  aforesaid,  or  at  the  final  hearing  of  the  cause,  or  at 
both,  subject  to  such  objections  to  their  competency  or  rel- 
evancy as  might  be  made  if  the  deponents  were  examined  in 
open  court,  or  their  depositions  were  regularly  taken  under 
the  rules  of  this  court. 

L. 

If  it  be  made  to  appear  that,  besides  the  depositions  so  trans- 
mitted, there  are  among  the  papers  of  said  commission  other 
like  depositions  relating  to  the  claimant's  loyalty,  or  to  the 
merits  of  his  claim,  a  judge  of  the  court  may  authorize  such 
depositions,  or  duly  certified  copies  thereof,  to  be  obtained 
and  filed  in  the  clerk's  oflBce,  to  be  used  as  evidence  in  the 
same  manner  and  on  the  same  terms  as  if  they  had  been  trans- 
mitted with  the  claim. 

LL 

To  entitle  either  party  to  use  as  evidence  any  depositions 
under  either  of  the  next  two  preceding  rules  there  must  be 
given  to  the  other  party  at  least  two  months'  notice  of  the 
intention  so  to  use  it. 

No  such  deposition  shall  be  printed  unless  authorized  by  a 
judge  of  the  court. 

Oeneral  Provisions  as  to  Depositions. 
LIL 

At  the  request  of  either  party  a  person  whom  either  party 
expects  or  intends  to  call  as  a  witness  in  the  same  case,  or  in 
any  kindred  case,  shall  be  excluded  from  the  room  where  the 
testimony  of  a  witness  is  being  taken.  If  such  a  person  re- 
main in  the  room,  or  within  hearing  of  the  examination,  after 
such  request  has  been  made,  he  shall  not  thereafter  be  admit- 
ted to  testify  in  the  case,  or  any  kindred  case,  except  by  the 
consent  of  the  party  who  requested  his  exclusion. 

Witnesses  must  be  sworn  or  affirmed,  before  any  questions 
are  put  to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  cause  in  which  they  are  to  testify; 
and  each  witness  shall  then  state  his  name,  age,  occupation, 
and  place  of  residence ;  whether  he  has  any,  and,  if  any,  what, 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
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inquiry ;  and  whether,  and  in  what  degree,  he  is  related  to  the 
claimant. 

At  the  conclusion  of  the  deposition  the  witness  shall  state 
whether  he  knows  of  any  other  matter  relative  to  the  claim  in 
question ;  and  if  he  does,  he  shall  state  it. 

The  testimony  of  the  witness  when  completed  shall  be  read 
over  to  him  and  be  signed  by  him  in  the  presence  of  the  ofBcer. 

In  his  return  the  olficer  must  show  that  the  witness  was 
properly  sworn  or  affirmed,  and  that  the  answers  were  taken 
down  in  his  presence  and  read  over  to  and  signed  by  the  wit- 
ness. • 

LIU 

The  officer  must  so  connect  the  sheets  of  the  deposition  that 
they  cannot  be  tampered  with,  and  must  return  them  sealed 
together.  He  must  sign,  and  make  the  witness  sign,  each 
sheet ;  and  generally  he  must  spare  no  pains  to  return  to  the 
court  the  exact  evidence  he  has  taken. 

All  exhibits  must  be  carefully  marked  so  as  to  be  capable 
of  immediate  identification,  and,  when  practicable,  must  be 
attached  to  the  deposition  under  seal. 

LIV. 

The  officer  must  state,  in  the  caption  of  the  deposition,  the 
cause  in  which  it  was  taken,  the  place  and  date  of  taking,  the 
name  of  the  witness,  the  party  by  whom  called,  and  the  names 
of  the  parties  and  counsel  present.  And  in  the  body  of  the 
deposition  must  also  be  shown  by  whom  the  witness  was  ex- 
amined and  cross-examined. 

LV. 

The  officer  must  inclose  the  depositions  and  exhibits  in  a 
packet,  under  his  seal,  and  direct  the  same  to  the  clerk  of  the 
court  at  Washington,  and  deposit  the  package  in  the  postoffice, 
or  in  an  express  office,  or  he  may  transmit  the  same  by  a  mes- 
senger, whose  name  shall  be  by  him  indorsed  on  the  packet. 

LVl 
If  the  officer's  fees  be  not  paid  at  the  time  of  taking  the 
deposition,  he  should  indorse  on  the  outside  of  the  packet  the 
name  and  number  of  the  case  and  for  which  party  the  testi- 
mony was  taken,  also  the  gross  amount  of  his  fees  and  dis- 
bursements, and  inclose  inside  a  detailed  statement  thereof. 
66 
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The  packet,  when  so  indorsed,  must  not  be  opened  until  the 
party  for  whom  the  depositions  were  taken  deposits  with  the 
clerk  the  amount  indorsed  thereon,  unless  such  deposit  be 
waived  in  writing  by  the  officer.  The  clerk  will  then  open 
the  packet,  and  tax  the  officer's  charges,  at  the  rates  herein- 
after provided,  and  will  immediately  transmit  to  him  the 
amount  taxed,  returning  the  overplus,  if  any,  to  the  party. 

The  money  will  be  transmitted  by  draft  or  registered  letter, 
and  the  clerk  will  retain  his  vouchers  therefor. 

Lvn 

The  fees  shall  be  fifteen  cents  a  folio  of  one  hundred  words 
for  taking  and  returning  the  depositions. 

When  a  deposition  is  taken  in  shorthand  by  the  commis- 
sioner he  shall  receive,  in  addition  to  the  above  fee,  five  cents 
a  folio  for  writing  out  the  notes  and  preparing  the  deposition 
for  the  witness  to  sign. 

When  the  deposition  is  typewritten,  the  commissioner  shall 
receive  five  cents,  in  addition  to  the  prescribed  fee  of  fifteen 
cents  a  folio. 

But  if  the  commissioner  is  not  a  stenographer,  either  party 
may  produce  a  stenographer  to  take  down  and  write  out  the 
testimony  of  the  witness  for  the .  use  of  the  commissioner,  in 
which  case  the  commissioner  shall  receive  only  ten  cents  a  folio 
and  the  stenographer  ten  cents.  The  testimony  so  taken  down 
by  the  stenographer  must  nevertheless  be  given  in  the  pres- 
ence of  the  commissioner,  who  will  be  held  responsible  for  the 
accuracy  of  the  deposition  subscribed  by  the  witness. 

If  the  stenographer's  fees  be  not  paid  at  the  time  of  taking 
the  deposition,  he  may  transmit  a  statement  to  the  clerk,  and 
the  deposition  will  then  be  held  by  the  clerk  subject  to  the 
provisions  of  Kule  56. 

When  but  one  deposition  is  taken  on  one  notice,  the  com- 
missioner shall  receive  not  less  than  three  dollars. 

LVIIL 
Any  permanent  commissioner  charging  in  excess  of  the  pre- 
scribed fees,  except  under  a  previous  written  agreement  with 
the  parties,  will  be  deemed  guilty  of  improper  and  illegal  con- 
duct, and  his  commission  will  be  revoked. 
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Objections  to  the  notice,  or  the  form  and  manner  of  taking 
or  returning  the  testimony,  must  be  made  in  writing,  and  filed 
within  one  month  after  notice  of  the  filing  of  the  deposition, 
or  they  will  be  considered  as  waived. 

Evidence  Ceetified  from  the  Depaetments. 
LX. 

The  attorney-general  may  o^er  in  evidence  properly  certi- 
fied information  and  papers  from  any  executive  department, 
without  calling  for  the  same  under  the  provisions  of  section  1076 
of  the  Eevised  Statutes. 

A  call  for  such  information  and  papers  will  be  made  on 
claimant's  motion,  on  the  approval  of  a  judge  in  chambers. 

On  the  receipt  of  an  answer  to  the  call  the  clerk  will  notify 
the  claimant's  attorney  and  the  attorney-general. 

LXl 

All  information  and  papers  furnished  by  an  executive  depart- 
ment in  response  to  a  call,  or  through  the  attorney-general,  are 
subject  to  objection  by  either  party  according  to  the  rules  of 
evidence  at  common  law;  but  neither  party  will  be  required 
to  produce  the  originals  of  such  papers,  or  to  prove  their  exe- 
cution, unless  within  one  month  after  the  return  is  filed  the 
party  objecting  to  such  papers  enter  of  record  in  the  clerk's 
oflBce  a  written  denial  of  their  genuineness. 

Such  information  and  papers  in  reply  to  a  claimant's  call 
not  objected  to  by  him  within  ten  days  after  return  of  the  call 
will  be  regarded  as  evidence  offered  by  claimant. 

LXIL 

Any  information  or  papers  certified  from  any  executive  de- 
partment, and  filed  in  any  cause,  may  be  used  and  applied  in 
any  other,  pending  cause  to  which  the  same  may  be  applicable 
or  pertinent. 

To  entitle  such  information  or  papers  to  be  used,  copies 
thereof  must  be  filed  in  such  other  cause  before  the  same  shall 
have  been  placed  on  the  calendar. 
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Peoductiou  of  Oeiginal  Papeks  by  the  Claimant. 
LXIIL 
The  court  may,  at  the  instance  of  the  attorney-general,  order 
any  claimant,  his  agent  or  attorney  to  produce  in  court,  or 
before  any  officer  authorized  to  take  depositions,  any  letters^ 
papers,  deeds,  documents,  or  other  writings  in  his  possession  or 
subject  to  his  control,  in  any  way  relating  to  the  claim  sued 
upon;  and  any  claimant,  his  agent  or  attorney,  who  after  due 
notice  refuses  to  produce  such  letters,  papers,  deeds,  docu- 
ments, or  other  writings,  when  in  his  power  to  do  so,  shall  be 
subject  to  attachment  for  contempt ;  and  if  he  persist  in  such 
refusal,  the  court  will  direct  the  petition  to  be  dismissed, 

Peinting, 
'  LXIV, 

The  testimony  will  not  be  printed  except  by  special  direction 
of  the  chief  clerk  or  by  order  of  the  court  or  a  judge  at  cham- 
bers. 

In  printing  the  testimony,  the  notices  and  the  officers'  cap- 
tions and  certificates  will  be  omitted ;  but  to  each  deposition 
there  must  be  prefixed  a  title  in  the  following  form: 

Deposition  of ,for  claiincmt  [or  defendants,  as  the 

case  may  be],  talcsn  at ,  on  the day  of ,  19 — ; 

claimant'' s  counsel, ;  defendcmfs  counsel, , 

LXV. 

Before  printing  a  return  made  to  a  call,  the  chief  clerk  will 
withhold'  from  the  copy  for  the  public  printer  — 

1st.  All  papers  of  which  copies  have  been  previously  printed 
in  the  record  of  the  case;  and  for  this  purpose  he  will  compare 
the  two  copies,  and  if  variations  are  found  he  will  take  the  di- 
rections of  a  judge  in  chambers  before  sending  the  return  to 
the  printer. 

2d.  All  certificates  of  authenticity  and  cprtificates  of  ac- 
knowledgment. 

3d.  All  papers  which  both  parties  agreed  to  omit. 

4th.  All  papers  which  a  judge  at  chambers  orders  to  be 
omitted. 

In  each  case  the  chief  clerk  will  make  a  memorandum  of  the 
omission  in  the  copy  for  the  printer,  verified  by  his  initials. 
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LXVI. 

If  the  claimant  objects  to  printing  information  or  papers  so 
returned,  and  the  attorney-general  request  to  have  the  same 
printed,  the  clerk  will  note  a  memorandum  of  such  request  in 
the  copy  for  the  printer,  with  his  initials  attached;  and  when 
such  information  or  papers  are  printed,  the  same  will  be  re- 
garded as  evidence  offered  on  the  part  of  the  defense. 

LXVII. 

The  printed  papers  required  by  these  rules  must  be  in  long 
primer  type  and  in  royal  octav^  pages,  with  the  style  and  num- 
ber of  the  case  prefixed,  and  the  paging  in  large,  distinct  type 
in  the  upper  corner  of  the  page. 

The  clerk  is  directed  to  see  that  the  printed  paging  of  evi- 
dence, either  for  the  claimant  or  the  defendants,  shall  conform 
to  and  be  a  continuation  of  the  record  which  has  already  been 
priated,  so  that  the  printed  paging  may  be  continuous  through- 
out the  whole  record. 

The  attorneys  for  the  claimant  and  for  the  defendants  will 
see  that  the  paging  of  their  Eequest  for  Findings  and  Briefs 
follow  the  paging  of  that  part  of  the  record  already  printed 
when  the  brief  is  prepared. 

LXVIIL 

The  deposition  of  a  claimant,  taken  under  section  1080  of 
the  Eevised  Statutes,  shall  not  be  printed,  unless  the  attorney- 
general  shall  first  have  filed  in  the  case  a  written  declaration 
of  his  intention  to  read  the  same  in  evidence  on  the  trial ;  and 
the  filing  of  such  declaration  shall  be  considered  as  the  exer- 
cise of  the  discretion  vested  in  that  officer  by  said  section,  and 
shall  entitle  the  claimant  to  read  the  examination  as  evidence 
at  the  trial  if  the  attorney-general  declines  to  do  so  unless  for 
good  cause  shown  the  court  shall  otherwise  order. 

Eeqtjests  foe  Findings  of  Fact  and  Beief. 
LXIX. 
The  clerk  shall  not  place  a  case  on  the  calendar  until  the 
claimant  files  in  the  clerk's  office  twenty -five  printed  copies, 
or,  by  leave  of  court,  a  typewritten  copy  of  a  brief  stating  the 
points  of  law  on  which  he  relies,  with  reference  to  authorities, 
and  twenty-five  printed  copies,  or,  by  leave  of  court,  three 
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typewritten  copies,  of  the  request  for  facts  required  by  Eule  V 

of  the  "  Eegulations  prescribed  by  the  Supreme  Court  of  the 

United  States  under  which  appeals  may  be  taken  from  the 

Court  of  Claims." 

LXX 

Such  request  must  be  in  the  following  terms:  "TJie  claim- 
ant, considering  the  facts  hereinafter  set  forth  to  he  proven,  and 
deeming  them  material  to  the  due  presentation  of  this  case  in  the 
fundings  of  fact,  requests  the  court  to  find  the  same  as  follows." 

Following  this  request  must  be  a  statement,  in  the  form  of 
distinct  numbered  propositions,  of  the  facts  which  the,  party 
desires  to  have  found ;  and  each  proposition  must  be  so  pre- 
pared, with  respect  to  its  length,  subject,  and  phraseology,  that 
the  court  may  conveniently  pass  upon  it;  and  they  must  be  so 
arranged  as  to  present  a  concise  statement,  in  orderly  and  log- 
ical sequence,  of  the  whole  case,  as  the  party  desires  it  to  ap- 
pear in  the  findings  of  fact. 

Subjoined  to  each  proposition  must  be  references  to  the 
pages  of  the  record  or  to  the  unprinted  evidence  relied  on  in 
its  support;  but  no  evidence  must  be  set  out.  Documents 
which  may  enter  into  the  findings  of  fact  need  not  be  pre- 
sented in  the  statement,  but  may  be  referred  to  therein  by  the 
pages  of  the  record. 

The  attorney-general,  within  a  reasonable  time  after  the 
filing  of  the  claimant's  brief  and  request,  must  file  his  brief 
and  request  for  findings  of  fact,  and  should  indicate  the  re- 
quests on  the  claimant's  part  to  which  no  objection  is  made. 

"Where  claimant's  requested  findings  are  not  agreed  to,  the 
defendants  will  point  out  specifically  their  objections  to  each 
finding  and  suggest  any  changes  therein  they  may  desire. 
After  this  is  done,  defendants  may  request  such  additional 
findings  as  they  deem  material.  Such  request  must  be  in  form 
and  substance  like  that  required  of  the  claimant  by  the  next 
preceding  rule.  ^^^^^ 

The  attorney  of  each  party  shall  append  to  his  brief  a  table 
of  depositions,  letters,  documents,  or  other  papers  which  he 
may  offer  in  evidence  on  the  trial,  with  references  to  the  pages 
of  the  record,  and  if  they  be  not  of  the  paged  record,  then  to 
the  places  where  they  may  be  found. 
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The  abstract  of  testimony  submitted  ■V7itli  any  case,  if  not 
printed,  shall  be  typewritten,  with  marginal  notes  of  the  sub- 
stance or  items  of  the  paragraphs  either  written,  printed,  or 
typewritten. 

All  typewritten  matter  shall  be  in  book  form  and  not  longer 
than  a  sheet  of  letter  paper. 

Calendae,  Motions,  Demueeees,  Pleas  in  Bae. 
LXXIIl. 
When  the  claimant  has  closed  his  evidence  and  filed  his 
brief,  he  shall  enter  the  case  in  a  notice  book  to  be  kept  by 
the  clerk. 

When  defendant?^. file  their  brief,  they  shall  enter  the  date 
of  filing  in  said  notice  book. 

As  soon  thereafter  as  the  claimant  files  a  reply  brief  and 
gives  the  clerk  written  notice  of  the  same  or  of  his  intention 
not  to  file  one,  which  shall  be  done  within  thirty  days  from 
the  date  on  which  defendant's  brief  is  filed,  the  case  shall  be 
placed  upon  the  calendar  as  of  the  date  when  claimant  filed 
his  first  brief. 

And  if  the  claimant  fail  to  file  a  reply  brief  within  said  thirty 
days,  the  case  shall  be  placed  on  the  calendar. 

Defendants  are  expected  to  prepare  their  defense  and  to  file 
briefs,  so  far  as  practicable,  in  the  order  of  the  entry  of  cases 
in  the  notice  book.  Should  defendants  unreasonably  delay  the 
preparation  of  the  defense,  claimants  may  move  that  the  case 
be  placed  upon  the  calendar. 

Motions,  unless  disposed  of  in  chambers,  as  provided  by  Kule 
33,  without  hearing,  will  be  ordered  to  the  motion  docket. 

The  moving  party  may  file  a  brief  when  he  files  his  motion, 
or  within  fourteen  days  thereafter;  or  he  may  file  a  notice  that 
no  brief  will  be  filed.  The  opposing  party  may  file  a  brief 
within  fourteen  days  after  such  brief  or  notice  is  filed. 

When  both  briefs  are  filed,  or  the  time  for  filing  has  expired, 
the  clerk  will  transmit  the  motion  to  the  court  in  chambers, 
unless  either  party  has  filed  a  request  for  oral  argument,  in 
which  case  the  motion  will  be  placed  by  the  clerk  on  the  law 
calendar. 
If  neither  party  requests  oral  argument,  it  will  be  understood 
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that  the  motion  is  to  be  considered  and  disposed  of  by  the 
court  in  chambers. 

In  cases  where  the  immediate  action  of  the  court  is  necessary, 
or  where  the  above  procedure  will  not  be  properly  applicable, 
the  moving  party  may  call  the  attention  of  the  court  to  the 
fact  and  request  such  disposition  of  the  motion  as  may  be 
deemed  suitable  or  necessary. 

The  above  provisions  in  regard  to  the  filing  of  briefs  will 
not  extend  to  motions  which  cannot  be  heard  by  reason  of  the 
summer  vacation.  In  such  cases  it  will  be  sufficient  if  the  brief 
of  the  moving  party  be  filed  on  or  before  the  first  Monday  in 
October  and  the  brief  of  the  opposing  party  on  or  before  the 
third  Monday. 

A  motion  to  amend  a  petition  under  Eule  24  will  be  regarded 
as  ex  parte  and  entered  as  allowed  by  the  clerk;  and  the  sug- 
gestion of  the  death  of  a  claimant  and  the  motion  to  substitute 
his  executor  or  administrator,  under  Eule  26,  will  also  be  re- 
garded as  ex  p(M"te  and  entered  as  allowed  by  the  clerk.  A 
motion  to  consolidate  cases  involving  substantially  the  same 
issues  will  also  be  regarded  as  ex  pa/rte  and  entered  as  allowed 
by  the  clerk.  But  these  orders  will  be  subject  to  the  objections 
of  the  defendants,  either  at  or  before  the  trial. 

Demurrers  will  be  placed  upon  the  motion  docket  by  the 
clerk  immediately  upon  being  filed,  after  which  the  above  pro- 
cedure in  regard  to  motions  will  apply ;  and  it  will  likewise  be 
understood  that  if  neither  party  requests  oral  argument  the 
demurrer  is  to  be  considered  and  disposed  of  by  the  court  in 
chambers. 

Pleas  in  bar  and  to  the  jurisdiction  will  ordinarily  be  heard 
and  disposed  of  when  a  case  comes  to  trial  in  the  regular  course 
on  the  merits.  But  if  it  appear  on  the  application  of  either 
party  that  the  final  disposition  of  a  case  will  be  expedited,  or 
that  the  parties  may  be  saved  needless  expense  by  the  court 
first  hearing  and  disposing  of  such  a  plea,  the  court  will  so 
order.  Where  both  parties  file  a  request  to  that  effect,  stating 
also  that  each  is  ready  for  argument,  the  clerk  will  place  the 
plea  upon  the  law  calendar,  if  an  oral  argument  be  requested, 
or  transmit  it  to  the  court  in  chambers  if  an  oral  argument  be 
not  requested. 
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Neglected  Cases. 
LXXIV. 

If  tHe  claimant  neglect,  for  two  years  after  filing  his  petition, 
to  close  his  proof  and  give  notice  to  the  attorney-general,  as 
required  by  Kule  73,  the  defendants  may  place  the  case  on  the 
calendar. 

Advancement  of  Cases. 

LXXV. 
"Whenever,  in  any  case  which  the  claimant  has  not  put  on 
the  calendar,  it  shall  be  shown  to  the  court  on  motion  that  an 
early  decision  thereof  is  important  to  the  interests  of  the  gov- 
ernment, the  case  may,  in  the  discretion  or  the  court,  be  placed 
on  the  calendar  by  the  defendant. 

Trials  and  Other  Peoceedings. 
LXXVl 

Ten  or  more  cases  on  the  calendar  will  be  called,  assigned, 
and  posted  in  the  clerk's  office  each  day  for  trial  on  the  fol- 
lowing day,  and  if  not  then  argued  or  submitted  by  the  par- 
ties or  by  either  in  the  absence  of  the  other,  will  be  disposed 
of  as  the  court  may  order. 

When  a  case  on  the  calendar  is  called  for  assignment  for 
trial  as  above,  and  the  claimant  is  not  ready  to  proceed,  it  shall 
be  placed  at  the  foot  of  the  calendar;  if  the  defendants  are  not 
ready,  the  case  may  be  passed  without  losing  its  place  on  the 
calendar. 

Parties  may  also  submit,  on  written  stipulation,  any  case  in 
any  jurisdiction  on  any  docket  or  calendar  when  briefs  have 
been  filed  on  both  sides. 

LXXVIL 

No  case  in  which  a  printed  record  is  required  will  be  heard 
for  trial  unless  the  printed  pleadings,  evidence,  and  briefs  be 
made  up  in  book  form  together  and  paged  consecutively,  and 
a  copy  thereof  furnished  to  each  member  of  the  court  at  the 
hearing;  and  all  citations  from,  or  references  to,  such  plead- 
ings, evidence,  and  briefs  must  be  by  the  consecutive  paging 
of  such  book. 

LXXVIIL 

No  submission  of  a  case  on  loyalty  or  merits  will  be  per- 
mitted until  the  following  requirements  are  complied  with  by 
claimant's  attorney,  under  the  supervision  of  the  bailiff: 
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"When  a  submission  is  on  loyalty,  the  petition,  all  reports 
previously  made  by  any  officers  on  the  subject,  abstract  of  evi- 
dence, briefs  on  both  sides,  and  other  most  important  papers 
relied  upon  by  either  party,  must  be  selected,  strapped  together, 
and  placed  on  top  of  the  .bundle  of  papers  to  be  sent  to  the 
conference  room. 

When  submission  is  on  merits,  two  extra  copies  of  petition, 
the  reports  of  officers  previously  made  on  the  merits  of  the 
claim,  abstract  of  evidence,  with  the  original  evidence,  requests 
for  findings,  briefs  on  both  sides,  finding  of  loyalty,  and  a 
statement  of  the  case,  made  up  by  filling  one  of  the  blank  find- 
ings printed  for  the  court,  including  the  allegations  of  the  pe- 
tition, must  in  like  manner  be  strapped  together  and  put  at 
top  of  the  bundle  to  be  sent  to  conference  room. 

Prior  to  the  entering  of  judgment  in  Indian  depredation 
cases  which  have  been  examined,  approved,  and  allowed  by 
the  secretary  of  the  interior,  or  under  his  direction,  and  which 
claimants  and  the  government  elect  not  to  reopen,  there  shall 
be  filed  with  the  clerk  an  election  in  writing,  signed  by  both 
parties. 

LXXIX 

Attorneys  for  claimants  in  Indian  depredation  cases  desir- 
ing the  court  to  make  an  allowance  of  attorney's  fees  for  pros- 
ecuting the  claim  shall,  on  or  before  the  submission  of  the 
cause,  file  a  sworn  statement  of  their  employment,  giving  the 
date  thereof,  showing  the  services  performed,  and,  if  any,  what 
unusual  services  have  been  rendered  or  expenses  Incurred  by 
them. 

Statement  op  Facts  in  Feench  Spoliation  Case. 
LXXX 

The  claimants  on  account  of  the  vessel,  cargo,  or  insurance, 
or  some  one  or  more  of  them  concerned  in  the  same  seizure, 
shall  file  twenty-five  copies  of  a  printed  statement  of  alleged 
facts  under  the  heads  hereinafter  set  out. 

At  the  time  of  trial  one  copy  shall  be  furnished  to  each  of 
the  judges.  Documents  not  printed  in  the  record  must  be 
numbered,  put  in  envelopes  (as  far  as  practicable),  and  noted 
on  the  outside  thereof. 

Under  each  head  reference  must  be  made  to  the  pages  of 
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the  printed  record,  and  to  unprinted  and  separate  documents 
by  number  of  envelope  and  number  of  paper  therein,  or  other 
convenient  designation,  relied  upon  in  support  of  allegations. 

Form  of  Statement. 

TITLE   OF   CASE. 

(1)  Name  of  vessel  and  master. 

Docket  number  of  each  case  with  the  full  names  of  claim- 
ants, and,  where  there  are  intervenors,  their  names  to  be  set 
ont  under  the  case  in  which  they  intervene,  w^ith  the  number 
of  any  separate  petition  by  them;  to  be  made  up  after  the 
manner  of  the  case  of  the  schooner  Phmnix,  reported  to  con- 
gress, thus: 

Schooner  Phoenia;,  Solomon  Babson,  master. 

139.  Thomas  Gushing,  administrator  of  Marston  Watson,  claimant. 

3163.  Charles  T.  Lovering,  administrator  of  Joseph  Taylor,  claimant. 

James  C.  Davis,  administrator  of  Cornelius  Durant,  claimant. 

S60.  Charles  F.  Adams,  administrator  of  Peter  C.  Brooks,  claimant. 

William  Sohier,  administrator  of  Nathaniel  Fellowes,  claimant. 

'  VESSEL. 

(2)  Names  of  owners  and  their  respective  shares. 

(3)  "When  and  where  built. 

(4)  Eegister. 

(5)  Date  of  sailing  and  points  of  departure  and  destination. 

(6)  Seizure  and  condemnation. 

{T)  Facts  relied  upon  as  showing  illegality  of  condemnation. 

(8)  Insurance  on  vessel  or  freight,  naming  all  the  under- 
writers and  amount  admitted  to  have  been  paid  to  each  owner 
on  account  of  loss,  and  from  whom  received.  Kefer  to  policies 
and  other  evidence. 

CAEGO. 

(9)  Owners  of  cargo,  stating  each  separately,  and  whether 
the  interest  be  in  whole  or  divided,  with  number  of  case  in 
which  they  appear. 

(10)  Value  of  cargo  and  of  each  claimant's  interest  therein. 

(11)  Insurance  on  cargo,  naming  all  the  underwriters  and 
amount  admitted  to  have  been  paid  to  each  owner  on  account 
of  loss,  and  from  whom  received.  Eefer  to  policies  and  other 
evidence. 
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VESSEL,  CAEGO,  AND    INSTJEANCE. 

(12)  Assignments. 

(13)  "When  there  are  adverse  claimants,  the  facts  alleged  by 
each  claimant  to  be  specified. 

(14)  In  case  of  intervention,  the  date  of  filing  of  motion, 
and  case  in  which  filed,  to  be  stated  with  reference  to  envelope 
in  which  same  are  to  be  placed. 

(15)  Evidence  of  citizenship  of  claimants  and  identity  must 
be  referred  to  under  their  respective  names. 

(16)  Time  of  death  of  partners  when  administrator  sues  as 
representative  of  survivor. 

(17)  Administrators,  receivers,  and  assignees,  when  and 
where  appointed  and  evidence  of  appointment. 

(18)  When  facts  relied  upon  as  found  in  other  cases,  such 
cases  must  be  specifically  referred  to. 

EEOAPITULATION   AND   SUMMAET. 

Name  of  each  claimant,  stating  number  of  petition,  and 
where  printed  or  found,  and  when  an  intervener,  the  date  of 
intervention  and  where  motion  is  found,  and  setting  forth  ex- 
actly in  items  what  is  claimed  by  him  in  all,  as  owner  of  vessel 
or  cargo,  or  as  insurer,  stated  separately  and  with  references  as 
aforesaid,  so  that  the  court  may  readily  find  all  the  evidence 
necessary  to  state  each  claimant's  case  distinctly. 

In  the  submission  of  French  spoliation  cases,  whether  upon 
oral  argument  or  upon  briefs,  the  claimants  shall  file  one  type- 
written or  printed  copy  of  a  finding  of  facts,  as  near  as  may 
be  in  the  form  adopted  by  the  court  in  its  report  to  congress. 
See  case  of  Shvp  Tom,  John  Bailey,  master  (29  Ct.  CI.  68); 
Ship  Concord,  John  Thompson,  master  (35  Ct.  CI.  — ). 

Every  paper  filed  in  spoliation  cases  shall  state  at  the  begin- 
ning the  name  and  character  of  the  vessel  and  the  name  of  the 
master,  and  shall  be  indorsed  in  like  manner. 

Kemanded  Cases. 

When  a  party  desires  a  case  to  be  remanded  to  the  gen- 
eral docket  for  further  proceedings  he  shall  make  a  motion 
therefor,  stating  the  facts  expected  to  be  proved,  with  the 
grounds  of  such  expectation  and  the  reasons  why  such  action 
was  not  taken  before  the  case  was  closed. 
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Limitation. 
LXXXII. 

If  it  appear  on  the  face  of  the  petition  that  the  claim  first 
accrued  more  than  six  years  before  the  petition  was  filed,  the 
claimant  must  aver  therein  the  existence  and  period  of  dura- 
tion of  some  disability,  recognized  by  l3,w,  which  prevented 
his  filing  his  petition  within  that  time,  in  default  whereof  it 
will  be  considered  that  no  such  disability  existed,  and  the  pe- 
tition may  be  dismissed  on  motion. 

In  cases  under  section  14  of  the  act  of  March  3, 1887,  chap- 
ter 359  (1  Supp.  R.  S.,  2d  ed.,  55^,  if  any  statute  of  limitation 
has  applied  to  the  claim,  the  claimant  shall  set  out  in  his  pe- 
tition any  facts  bearing  upon  the  question  whether  the  bar  of 
such  statute  should  be  removed,  or  which  shall  be  claimed  to 
excuse  the  claimant  for  not  having  resorted  to  any  established 
legal  remedy. 

LXXXIIl 

If  the  claimant,  in  avoidance  of  the  bar  of  limitation,  aver 
in  his  petition  the  existence  and  duration  of  any  such  disability, 
and  it  thereby  appears  that  after  the  disability  ended  more 
than  three  years  had  elapsed  before  the  petition  was  filed,  the 
petition  may  be  dismissed  on  motion. 

LXXXIV. 
If  upon  the  face  of  the  petition  it  does  not  appear  when  the 
claim  first  accrued,  the  court  may  require  the  claimant  to  make 
the  petition  definite  and  certain  in  that  regard,  and  in  default 
thereof  may  dismiss  the  suit. 

LXXXV. 
Averments  in  regard  to  the  time  when  a  claim  first  accrued, 
or  in  regard  to  an  alleged  disability  of  the  claimant,  will  be 
held  to  be  put  in  issue  by  the  defendants'  general  traverse. 

Discontinuance. 
LXXXVI. 

Where  fraud  or  set-off  is  pleaded,  the  claimant  shall  not 
have  the  right  to  discontinue  his  suit.  In  other  cases  he  may 
do  so,  either  in  open  court,  or  with  the  approval  of  a  judge  in 
chambers. 
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Dismissal  on  Death  of  Claimant. 
LXXXVIL  ' 

On  the  death  of  a  sole  claimant,,  if  his  executor  or  adminis- 
trator does  not  come  in  and  prosecute  the  action,  as  provided 
in  Eule  26,  on  or  before  the  first  ten  days  of  the  next  term 
after  the  suggestion  is  made,  the  case  may  be  dismissed,  .pro- 
vided the  attorney-general  shall  have  served  notice  upon  the 
attorney  of  record  in  the  case  three  months  at  least  before  the 
commencement  of  such  term. 

Notices. 
LXXXVIIl 

Parties  filing  petitions,  pleadings,  and  motions,  except  mo- 
tions for  calls  on  departments,  must  at  the  same  time  leave 
with  the  clerk  written  notice  thereof,  addressed  to  the  attor- 
ney of  the  adverse  party,  and  the  clerk  will  mail  the  same  and 
note  the  fact  on  the  general  docket.  All  other  notices  to  ad- 
verse parties  may  be  served  in  like  manner.  The  clerk's  entry 
on  his  docket  will  be  prima  facie  evidence  of  the  service.  In 
the  computation  of  time,  the  day  of  the  service  will  be  ex- 
cluded, and  the  day  on  which  a  party  is  required  to  appear,  or 
on  which  an  act  is  required  to  be  done,  will  be  included. 

New  Teial. 
Lxxxix: 

A  new  trial  will  not  be  granted  where,  upon  the  whole  case, 
justice  has  been  done  between  the  parties  and  the  judgment  is 
substantially  right,  although  there  may  have  been  some  mis- 
takes committed  at  the  trial. 

In  cases  transmitted  to  the  court  by  congress  or  either  house, 

or  a  committee  thereof,  or  by  the  head  of  a  department,  under 

the  acts  of  March  3,  1883,  chapter  116  (1  Supp.  E.  S.,  2d  ed., 

403),  and  March  3,  1887,  ch.  359  (1  Supp.  E.  S.,  2d  ed.,  559), 

and  in  cases  under  the  French  spoliation  act  of  January  20, 

1885,  ch.  25  (1  Supp.  E.  S.,  2d  ed.,  471),  new  trials  will  not  be 

granted  after  the  findings  have  been  reported  as  required  by 

law,  except  in  accordance  with  the  provisions  of  section  1088 

of  the  Eevised  Statutes. 

XC. 

A  motion  for  a  new  trial,  other  than  under  Eevised  Stat- 
utes, section  1088,  must  be  founded  upon  one  or  more  of  the 


EULES  OF  THE  OOUET  OF  CLAIMS.  1055 

following  grounds :  1st,  error  of  fact ;  2d,  error  of  law ;  and 
3d,  newly  discovered  evidence.  It  must  be  made  at  the  term 
in  which  the  judgment  is  rendered. 

SCL 

A  motion  founded  upon  an  error  of  fact  must  specify  with 

minuteness  the  fact  or  facts  which  are  regarded  as  erroneously 

found  or  erroneously  omitted  to  be  found  by  the  court,  with 

full  reference  to  the  evidence  which  is  relied  on  to  support  the 

motion. 

XCIL 

A  motion  founded  upon  error  Si  law  must  specify  with  like 

minuteness  the  points  upon  which  the  court  is  supposed  to  have 

erred,  with  references  to  the  authorities  relied  upoij  to  support 

the  motion. 

XClll. 

A  motion  by  the  claimant  upon  the  ground  of  newly  dis- 
covered evidence  will  not  be  entertained  unless  it  appear 
therein  that  the  newly  discovered  evidence  came  to  the  knowl- 
edge of  the  claimant,  his  attorney  of  record,  or  counsel  after 
the  trial  and  before  the  motion  was  made;  that  it  was  not  for 
want  of  due  diligence  that  it  did  not  sooner  come  to  his  knowl- 
edge; that  it  is  so  material  that  it  would  probably  produce  a 
different  judgment  if  a  new  trial  were  granted,  and  that  it  is 
not  cumulative. 

Such  motion  must  be  accompanied  by  the  affidavit  of  the 
claimant  or  his  attorney  of  record,  setting  forth — 

1st.  The  facts  in  detail  which  the  claimant  expects  to  be 
able  to  prove,  and  whether  the  same  are  to  be  proved  by  wit- 
nesses or  by  documentary  evidence. 

2d.  The  name,  occupation,  and  residence  of  each  and  every 
witness  whom  it  is  proposed  to  call  to  prove  said  facts. 

3d.  That  the  said  facts  were  unknown  to  either  the  claim- 
ant or  his  attorney  of  record,  and,  if  other  counsel  was  em- 
ployed at  the  trial,  were  unknown  to  such  counsel,  until  after 
the  close  of  the  trial. 

4th.  The  reasons  why  the  claimant,  his  attorney  of  record, 
or  counsel  could  not  have  discovered  said  evidence  before  the 
trial  by  due  diligence. 

Where  such  affidavits  cannot  be  procured  in  time  to  file  with 
the  motion,  it  may  state  that  affidavits  or  other  evidence  will 
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be  filed,  but  such  affidavits  or  evideKce  must  be  filed  within 
three  calendar  months  after  the  filing  of  the  motion,  or  within 
such  additional  time  as  the  court  may  allow.  If  not  then  filed, 
the  court,  at  the  request  of  the  opposing  party,  will  proceed  to 
the  consideration  of  the  motion  in  chambers  as  if  no  such  in- 
tent had  been  expressed  therein.  Should  the  time  for  filing 
affidavits  expire  after  the  adjournment  of  the  court  for  the 
summer  vacation,  they  may  be  filed  at  any  time  before  the  first 
Monday  in  October. 

Appeals. 
XCIV.  ^^ 

Application  for  appeal  to  the  supreme  court  of  the  United 
States  from  any  judgment  or  decree  of  this  court  must  be  in 
writing,  and  signed  by  the  claimant  or  his  attorney  of  record, 
if  the  appeal  be  on  his  behalf;  or,  if  taken  by  the  United  States, 
it  must  be  signed  by  the  attorney-general  or  the  proper  assist- 
ant attorney-general. 

Such  application,  if  made  when  the  court  is  not  in  session, 
must  be  filed  with  the  clerk,  and  the  date  of  filing  the  same 
must  be  indorsed  upon  it  and  noted  upon  the  general  docket. 

Examination  and  Withdeawal  of  Papees. 
XCV. 
Any  person  having  an  interest  wishing  to  see  any  papers  on 
file  in  the  clerk's  office  will  apply  therefor  to  the  chief  or  as- 
sistant clerk. 

No  papers  shall  be  permanently  withdrawn  or  temporarily 
taken  out  of  the  clerk's  office,  except  on  motion  for  good  cause 
shown,  and  upon  such  terms  as  the  court  or  a  judge  may  order. 

Enteeing  Oedees  and  Filing  Papees. 
XCVL 
No  order  will  be  entered  by  the  clerk  unless  it  be  directed 
from  the  bench,  or  be  reduced  to  writing  and  marked  "  Al- 
lowed "  by  the  chief  justice  or  one  of  the  judges. 

XCVIL 
The  clerk  will  not  file  any  paper  unless  it  be  properly  in- 
dorsed showing  the  nature  of  the  same  with  the  title  and  num- 
ber of  the  suit  and  the  name  of  the  attorney  filing  it. 
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Extension  of  Time. 
XCVIII. 
The  limitation  of  time  provided  in  these  rules  for  the  doing 
of  any  act  may  be  extended  on  motion  for  good  cause  shown. 

Rules  in  Eegaed  to  Claims  foe  Naval  Bounty  Under  Sec- 
tion 4635  OF  THE  Revised  Statutes. 
[June  12,  1899.] 
All  claims  for  naval  bounty  under  section  4635  of  the  Re- 
vised Statutes  pending  in  the  navy  department  having  been 
referred  by  letter  of  the  secretary*of  the  navy  to  this  court  for 
adjudication,  the  following  rules  are  prescribed: 

1.  The  clerk  will  open  a  new  set  of  dockets,  to  be  called 
"  Naval  Bounty  Dockets,"  beginning  with  docket  1. 

2.  Each  engagement  referred  to  in  the  schedule  accompany- 
ing the  various  letters  of  transmittal  of  the  secretary  of  the 
navy  shall  be  entered  as  a  separate  case,  under  the  heading 

"  Engagement  at , ,  1898."    For  the  more  extensive 

engagements  there  shall  be  left  blank  twenty  pages  in  the 
docket  for  entries  of  action  relating  to  the  engagement  in  gen- 
eral. For  less  extensive  engagements  there  shall  be  left  blank 
such  number  of  pages  as  seems  convenient. 

3.  Case  No.  1  shall  be  the  general  entry  of  the  earliest  en- 
gagement referred  to  in  the  schedule  accompanying  the  letter 
of  the  secretary  of  the  navy — that  is,  the  engagement  at  Ma- 
nila Bay,  May  1, 1898.  The  general  papers  transmitted  by  the 
secretary  of  the  navy  not  relating  exclusively  to  any  other  en- 
gagement shall  be  filed  under  this  number. 

4.  Docket  number  1  shall  be  reserved  for  the  general  entries 
of  engagements,  numbers  1  to  50  being  reserved  for  this  pur- 
pose. The  engagements  referred  to  in  the  several  letters  of 
transmittal  of  the  secretary  of  the  navy,  or  the  accompanying 
schedules  or  other  papers,  shall  be  entered  in  their  chronolog- 
ical order. 

6.  Docket  number  2  and  all  subsequent  dockets  shall  be 
devoted  to  the  entry  of  individual  claims  in  the  order  of  their 
presentation.  The  docket  shall  contain  the  name  and  rank  of 
claimant,  the  place  and  date  of  the  engagement  under  which 
each  claim  is  filed,  and  the  name  of  the  vessel  on  which  the 
67 
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claimant  served,  and  such  other  particulars  as  may  be  neces- 
sary. 

6.  Each  petition  of  an  individual  shall  be  filed  as  a  separate 
case.  One  half  page  of  the  docket  shall  be  reserved  for  the 
entries  relating  to  each  individual  case,  including  those  pre- 
scribed in  the  foregoing  rule,  and  the  entry  of  orders,  if  any, 
therein. 

7.  Under  the  general  entry  of  the  engagement  all  papers 
shall  be  filed  and  all  action  noted  relating  in  general  to  the 
claims  arising  out  of  that  engagement  or  to  classes  of  such 
claims.  All  papers  relating  particularly  to  individual  claims 
shall  be  filed  and  all  such  action  noted  under  the  individual 
entries. 

8.  Each  petition  shall  state  the  claimant's  name,  his  rank  or 
position,  the  vessel  on  which  he  served,  the  engagements  in 
which  he  participated,  with  its  result,  the  names  of  the  vessels 
sunk  or  destroyed,  the  relative  force  engaged  on  each  side,  and 
such  other  facts  as  may  be  pertinent  to  the  issue  or  required  by 
law.  Each  petition  shall  be  confined  to  a  single  engagement, 
and,  except  as  hereafter  provided,  shall  include  all  of  the 
enemy's  vessels  sunk  in  such  engagement. 

9.  The  petition  shaU  be  indorsed  with  the  name  of  the  vessel 
and  the  place  and  date  of  the  engagement,  in  addition  to  mat- 
ters prescribed  in  other  cases,  substantially  as  follows: 

No. . 

Naval  bounty. 
Engagement  at 


On ,  1898. 

Ship:  . 


Eichard  Koe. 
Kank:  . 

V. 

The  United  States. 
Petition. 
John  Doe. 
Claimant's  attorney. 
All  other  papers  shall  be  similarly  indorsed. 
10.  A  petition  may  be  verified  by  an  attorney  without  pre- 
senting a  power  of  attorney  therefor,  as  required  by  general 
rule  10,  if  it  is  alleged  in  the  affidavit  that  a  power  of  attorney 
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is  on  file  in  the  navy  or  treasury  department.  A  motion  shall 
accompany  each  such  petition,  praying  for  the  transmission  of 
such  power  of  attorney  by  the  department  in  which  it  is  filed, 
or  for  information  whether  such  power  of  attorney  is  on  file. 

11.  In  fixing  the  cases  for  trial,  each  engagement,  including 
all  the  vessels  engaged  therein  without  reference  to  the  number 
of  petitions  filed  by  those  engaged  on  such  vessels,  shall  be 
tried  and  argued  as  a  single  case,  for  the  purpose  of  determin- 
ing the  general  questions  in  respect  of  the  liability  of  the  gov- 
ernment. 

12.  The  rules  of  the  court  in  regard  to  evidence  certified  from 
the  departments,  to  the  production  of  the  original  papers  by 
the  claimant,  to  requests  for  findings  of  fact  and  brief,  to  neg- 
lected cases,  to  the  advancement  of  cases,  to  trials  and  other 
proceedings  in  court,  to  printing,  discontinuances,  dismissals  on 
death  of  claimants,  new  trials,  appeals,  withdrawal  of  papers, 
and  the  extension  of  time,  and  the  general  rules  of  practice  of 
the  court  will  govern  in  actions  brought  for  naval  bounty  unless 
the  same  conflict  with  those  especially  provided  therefor. 

[February  2,  1895.] 
Oedee. 
In  depositions  hereafter  taken  in  fee  cases  the  witnesses  are 
required  to  confine  themselves  to  the  statement  of  facts  con- 
nected with  the  claim,  as  witnesses  in  other  cases,  and  deposi- 
tions taken  in  violation  of  this  order  will  not  be  considered  by 
the  court.  The  findings  must  state  the  exact  nature  of  the 
ssrvice,  stating  separately  as  to  each  kind  of  service.  It  must 
distinctly  appear,  where  more  than  one  service  of  a  different 
class  is  contained  in  the  same  finding,  as  to  how  much  is  claimed 
for  each  service. 

[November  7, 1895.] 

Oedee. 
It  is  desired  by  the  court  that  in  oral  arguments,  as  prelim- 
inary, the  counsel  for  claimant  will  make  a  brief  but  substan- 
tial statement  of  the  cause  of  action  alleged  in  the  petition,  in 
which  statement  he  will  also  embrace  the  material  facts  which, 
in  his  opinion,  are  established  by  the  evidence.  After  the 
•statement  of  claimant's  counsel,  and  before  he  proceeds  with 
his  argument,  the  counsel  for  the  defendants  will,  in  like  man- 
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ner,  make  a  statement  of  the  defense,  after  which  the  counsel 
may  proceed  to  argue  the  case  in  detail.  In  the  preparation 
of  written  or  printed  briefs  the  same  course  will  be  pursued  by 
the  counsel  of  both  parties.  In  cases  where  written  or  printed 
briefs  have  been  filed  the  counsel  may  read  the  statement  from 
the  brief.  This  order  shall  not  apply  to  arguments  in  cases  of 
loyalty,  and  cases  on  the  merits  for  stores  and  supplies. 

Oedee. 
In  Cases  under  the  Bowma/n  and  Tucker  Acts. 
[April  4,  1898.] 
In  order  to  expedite  the  trial  of  this  class  of  cases  and  to 
enable  the  counsel  for  the  defendants  to  comply  with  the  pro- 
visions of  section  188  of  the  Ee vised  Statutes,  the  following 
proceedings  will  be  required: 

1.  "Where  the  defendants  intend  to  prove  the  signature  of  a 
paper  by  comparison  of  handwriting,  notice  must  be  given  in 
due  time,  either  by  describing  in  the  brief  the  paper  to  be 
proved  or  by  filing  a  special  notice  to  that  effect.  The  claim- 
ant may  then  request  that  the  papers  be  brought  into  court 
hefore  the  trial,  and  comparison  of  handwriting  be  made.  This 
will  be  done  at  the  opening  of  court  on  any  day  when  the  court 
is  sitting. 

2.  Where  printed  copies  of  the  petition  have  not  been  filed, 
pursuant  to  Rule  14,  the  attorney  for  the  claimant  will  file  in 
the  clerk's  office,  for  transmission  to  the  attorney-general,  two 
printed  or  typewritten  copies  of  the  petition  prescribed  by 
Eule  19,  and  an  entry  to  that  effect  will  be  made  on  the  docket. 
This  requirement  will  apply  to  all  cases  where  the  petition  has 
not  yet  been  filed,  and  to  all  cases  where  loyalty  has  not  yet 
been  found ;  and  to  all  cases  where  loyalty  has  been  found 
since  and  including  the  18th  day  of  October,  1897.  It  will  not 
l>e  deemed  incumbent  upon  the  defendants  to  jproceed  upon  the 
merits  im,  such  cases  until  copies  of  the  petition  have  been  sup- 
plied. 

3.  Attention  is  called  to  the  requirements  of  Eule  19,  para- 
graph 6.  Where  it  is  known  to  the  claimant  or  his  attorney 
what  officers,  regiments,  brigades,  or  commands  took  or  were 
furnished  with  stores  and  supplies,  or  occupied  the  real  estate 
in  suit,  the  petition  should  set  forth  the  same,  or  it  will  he 
ground  for  continuance. 
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In  the  Matter  of  Calls  on  the  Executive  Depaetments. 

[Announced  April  18,  1898.] 
Pee  Cueiam: 

A  call  upon  an  executive  department  under  Eevised  Statutes, 
section  1076,  is  of  the  nature  of  a  writ  of  subpoena  duces  tecum, 
and  cannot  be  turned  into  a  bill  of  discovery.  (Elting's  Case, 
"ill  Ct.  CI.  158.)  Generally,  everything  that  can  be  procured 
as  evidence  from  an  executive  department  is  a  matter  of  rec- 
ord, and  the  call  must  seek  copies  of  the  record,  and  with 
sufficient  particularity  to  enable  an  intelligent  clerk  in  the  or- 
dinary discharge  of  his  duty  to  ^nd  the  record  and  copy  it. 
The  responsibility  of  determining  what  is  relevant,  or  of  find- 
ing documentary  matter  not  specifically  called  for,  cannot  be 
thrown  on  the  officers  of  a  department.  The  evidence  called 
for  must  also  appear  on  the  face  of  the  call  to  be  relevant,  ma- 
terial, and  competent.     ( WooVoerton^s  Case,  26  Ct.  CI.  215.) 

Neither  will  the  court  issue  a  call  on  an  executive  depart- 
ment for  evidence  which  presumptively  is  in  the  possession  of 
the  claimant,  ex.  gr.,  for  copies  of  letters  sent  by  the  defend- 
ant's officers  to  the  claimant,  for  contracts  in  duplicate,  one  of 
which  was  retained  by  the  claimant.  Such  documentary  evi- 
dence as  a  plaintiff  can  himself  produce,  and  which  in  an  ordi- 
nary action  at  law  or  suit  in  equity  he  would  produce  on  his 
own  behalf,  as  a  matter  of  course  the  claimant  here  cannot 
compel  the  defendants  to  produce  through  calls  upon  the  de- 
partments. 

Oedee. 

Deoembee  5,  1898. 

At  the  ensuing  term  of  the  court  cases  will  not  be  regarded 
as  ready  for  trial  unless  the  briefs  are  ready,  nor  unless  the 
briefs  and  findings  of  fact  requested  comply  with  Kules  69 
and  70. 

Arguments  in  congressional  cases  will  be  limited  to  one  hour 
on  a  side ;  in  all  other  classes  of  cases,  to  two  hours. 

In  large  and  complex  cases  where  additional  time  will  be 
necessary,  application  therefor  must  be  made  before  the  trial 
begins. 

If  cases  specially  set  will  require  more  than  the  prescribed 
time,  it  must  be  so  stated  when  the  application  to  set  down  is 
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made.    When  it  is  not  so  stated  the  court  will  understand  that 
the  arguments  can  be  concluded  within  the  prescribed  time. 

When  calling  up  cases  in  court,  counsel  will  refer  to  them 
by  their  calendar  numbers  and  not  by  their  docket  numbers. 

By  the  Couet. 

Feench  Spoliation  Cases. 
Application  for  certificates  as  to  next  of  kin,  etc.,  in  French 
spoliation  cases  will  be  considered  by  the  court  only  when  filed 
by  the  attorney  of  record  in  the  case.  Where  the  attorney  of 
record  has  died,  his  death  must  be  suggested  on  the  record  and 
a  new  attorney  of  record  be  substituted  before  an  application 
for  a  certificate  will  be  considered- 
March  23,  1899.  By  the  Couet. 

Satisfaction  and  Ceetificate. 

Ordered,  On  the  motion  of  the  attorney-general,  that  the 
secretary  of  the  treasury  be  requested  to  make  payment  of  the 
amount  of  any  judgment  or  findings  of  this  court  only  on  pre- 
sentation, by  the  claimant  or  his  attorney  of  record,  of  the 
certificate  of  this  court  that  there  has  been  entered  upon  its 
records  a  satisfaction  of  such  judgment  or  an  acknowledgment 
of  the  receipt  of  the  amount  of  such  findings  in  full  and  final 
release  and  discharge  of  the  claim  upon  which  such  findings 
were  made. 

March  28,  1899.  By  the  Couet. 

Ceetificates  as  to  Next  of  Kin. 

Ordered,  That  hereafter  the  certificates  made  under  the  act 
of  March  3,  1899,  in  French  spoliation  cases,  be  confined  to  the 
matter  which  the  court  is  directed  to  examine  and  certify  under 
and  by  the  first  proviso  of  the  said  act. 

May  4,  1900.  By  the  Cotot. 

In  Congeessional  and  Indian  Depeedation  Cases. 

Briefs  for  claimants  or  defendants,  when  not  printed,  must 
be  in  typewriting,  upon  pure  white  bond  paper,  eight  inches 
in  width,  and  ten  and  a  half  inches  in  length,  weighing  not 
less  than  three  and  not  more  than  four  pounds  to  the  ream  of 
five  hundred  sheets. 

The  typewriter  ribbon  must  be  black,  and  the  carbon  blue. 
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"When  a  brief  and  abstract  of  evidence  will  together  exceed 
50  pages,  the  abstract  must  be  made  a  separate  document. 

The  brief  proper,  *.  e.,  the  statement,  argument,  authorities, 
etc.,  must  be  distinct  from  the  abstract  of  evidence.  The  ab- 
stract must  follow  the  brief  proper,  or  be  a  separate  document. 

The  abstract  of  evidence  may  be  continuous;  but  if  continu- 
ous there  must  be  marginal  references,  such  as  "  amity,"  "  citi- 
zenship," "  cattle,"  "  horses,"  etc. 

Where  the  filing  of  additional  and  supplemental  briefs  is 
necessitated,  attorneys  are  requested  to  file  a  revised  brief,  so 
that  there  shall  not  be  more  than  two  briefs  filed  for  either 
claimant  or  defendants. 

The  original  brief  in  black  must  be  fastened  at  the  side  and 
indorsed  for  filing.  It  will  be  filed  with  the  papers  in  the  case 
and  will  not  be  taken  from  the  files,  unless  by  order  of  the 
court. 

The  copies  must  be  fastened  at  the  side  and  must  not  he 
folded,  and  need  not  be  indorsed.  They  will  be  kept  by  the 
bailiff  as  printed  briefs  are  kept;  and  the  briefs  of  both  claim- 
ant and  defendants  will  be  clamped  together  by  the  bailiff  in 
book  form  before  the  trial  as  printed  papers  ordinarily  are. 

In  cases  which  involve  no  question  of  law,  it  will  be  sufll- 
cient  for  the  brief  to  set  forth  the  specific  facts  relied  upon 
with  references  to  the  abstract  of  evidence,  substantially  like 
the  statement  in  French  spoliation  cases ;  and  in  such  cases 
one  copy  of  the  abstract  will  be  sufiBcient,  the  original  being 
filed  like  the  original  brief. 

The  more  a  brief  is  reduced  to  points  of  fact  or  law  (with 
appropriate  references  to  statutes,  authorities  or  evidence)  the 
less  liable  it  is  to  be  misunderstood. 

In  Indian  depredation  cases,  if  the  claimant's  papers  be 
printed,  whether  briefs  or  evidence  or  both,  the  corresponding 
papers  of  the  defendants  must  be;  and  if  the  printing  of  the 
claimant's  papers  be  paid  for  by  the  attorney  of  record,  the 
cost  thereof  will  be  considered  in  the  allowance  of  attorney's 
fees. 
May  21, 1900.  Bt  the  Couet. 


RULES  OF  THE   UNITED   STATES  CIRCUIT 
COURT  OF  APPEALS. 


The  original  rules  of  the  circuit  court  of  appeals  are  here 
stated  as  changed  in  the  different  circuits. 

Name. 
I 
The  court  adopts  "  United  States  Circuit  Court  of  Appeals 
for  the Circuit "  as  the  title  of  the  court. 

Seal. 

IL 

The  seal  shall  contain  the  words  "  United  States "  on  the 

upper  part  of  the  outer  edge ;  and  the  words  "  Circuit  Court 

of  Appeals"  on  the  lower  part  of  the  outer  edge,  running 

from  left  to  right ;  and  the  words  " Circuit "  in  two  lines, 

in  the  center,  with  a  dash  beneath ;  as  follows :   [seal.] 

Teems  and  Sessions. 
III. 

First  Circuit:  One  term  of  this  court  shall  be  held  annually 
at  the  city  of  Boston  at  ten  o'clock  in  the  forenoon  on  the 
first  Tuesday  of  October.  Stated  sessions  thereof  shall  be  there 
held  at  the  same  hour  on  the  first  Tuesday  of  every  month, 
and  may  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate.  But,  unless  otherwise  or- 
dered, any  adjournment  shall  be  held  to'  have  been  made  to 
the  first  day  of  the  next  stated  session. 

Second  Circuit:  One  term  of  this  court  shall  be  held  annu- 
ally at  the  city  of  New  York  on  the  last  Tuesday  of  October, 
and  shall  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate. 

Third  Circuit:  The  terms  of  this  court  shall  commence  and 
be  held  on  the  first  Tuesday  of  March  and  the  third  Tuesday 
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of  September  in  each  year,  except  the  present  term,  at  the  city 
of  Philadelphia. 

Fourth  Circuit:  There  shall  be  held  in  the  city  of  Eichmond, 
Yirginia,  three  regular  terms  of  this  court;  one  on  the  first 
Tuesday  of  February,  one  on  the  first  Tuesday  of  May,  and 
one  on  the  first  Tuesday  of  November,  in  each  year. 

Fifth  Circuit:  One  term  of  this  court  shall  be  held  annually 
at  the  city  of  New  Orleans  on  the  third  Monday  of  November, 
and  shall  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate. 

8ixth  Circuit:  Teems  and  H%aeing,  of  Cases.  One  term  of 
this  court  shall  be  held  annually  on  the  Tuesday  after  the  first 
Monday  of  October,  and  adjourned  sessions  on  the  Tuesday 
after  the  first  Monday  of  each  other  month  in  the  year  except 
August  and  September. 

All  sessions  of  the  court  shall  be  held  at  Cincinnati,  unless 
otherwise  especially  ordered  by  the  court. 

At  the  October,  February,  and  May  sessions  of  the  court, 
hereafter  referred  to  as  calendar  sessions,  there  shall  be  a  reg- 
ular and  peremptory  call  of  a  calendar  containing  all  the  cases 
upon  the 'docket  which  under  the  rules  should  then  be  ready 
lor  hearing. 

At  other  than  calendar  sessions  except  the  July  session  the 
court  will  hear  any  case  upon  the  docket  in  which  the  record 
has  been  printed  and  briefs  for  both  parties  filed,  provided  that 
there  has  been  also  filed  in  the  clerk's  ofiice  on  the  Monday 
preceding  the  first  day  of  such  session  the  written  consent  of 
counsel  for  both  parties  that  such  hearing  may  be  had. 

At  other  than  calendar  sessions  the  court,  on  motion,  will 
also  hear  appeals  from  interlocutory  orders  granting  prelim- 
inary injunctions,  appeals  or  writs  of  error  in  any  cause  given 
priority  by  the  statutes  of  the  United  States,  and  appeals  from 
orders  in  habeas  corpus  proceedings,  where  the  petitioner  is  in 
jail,  provided  that  the  record  has  been  printed  and  the  brief 
of  the  moving  party  and  due  notice  of  the  motion  have  been 
filed  with  opposing  counsel  at  least  six  days  before  the  open- 
ing day  of  the  session. 

Appeals  in  habeas  corpus  cases  when  the  petitioner  is  in  jail 
will  be  heard  at  any  time  when  the  court  is  in  session  after  the 
record  has  been  printed  and  the  brief  for  the  petitioner  has 
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been  filed  with  opposing  counsel  six  days  before  tbe  day  set 
for  the  hearing  of  the  motion. 

At  other  than  calendar  sessions,  the  court  will  also  hear  all 
motions,  and  miscellaneous  business,  and  will  announce  opin- 
ions. 

For  good  cause  shown,  on  motion  of  either  party,  the  court 
may  advance  any  cause  upon  the  docket  to  be  heard  at  any 
session,  whether  calendar  or  otherwise,  even  though  the  time 
permitted  under  the  rul.es  for  the  filing  of  briefs  may  not  have 
expired  at  the  day  set  for  hearing.  Such  motions  for  the  ad- 
vancement of  causes  will  only  be  heard  by  the  court  upon  five 
days'  previous  notice  to  opposing  counsel. 

Seventh  Circuit:  A  term  of  this  court  shall  be  held  annually, 
at  the  city  of  Chicago  on  the  first  Monday  in  October,  and  con- 
tinue until  the  first  Monday  in  October  of  the  succeeding  year. 
Every  term  shall  be  adjourned  to  such  times  and  places  as  the 
court  may  from  time  to  time  designate.  Unless  otherwise  spe- 
cially ordered,  the  court  will  hold  three  sessions  for  the  hear- 
ing of  causes  during  each  term,  beginning  on  the  first  Monday 
in  October,  the  first  Monday  in  January,  and  the  first  Monday 
in  May,  respectively. 

Eighth  Circuit:  One  term  of  this  court  shall  be  held  annu- 
ally at  the  city  of  St.  Louis,  Missouri,  on  the  first  Monday  in 
December,  and  one  term  of  this  court  shall  be  held  annually 
at  the  city  of  St.  Paul,  Minnesota,  on  the  first  Monday  in  May; 
and  such  terms  of  said  court  may  be  adjourned  to  such  times 
as  the  court  may  from  time  to  time  designate. 

Nimth  Circuit:  One  term  of  this  court  shall  be  held  annually 
at  the  city  of  San  Francisco  on  the  first  Monday  of  October, 
and  shall  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate. 

QuOEtTM. 

IV. 
1.  If  at  any  term  a  quorum  does  not  attend  on  any  day  ap- 
pointed for  holding  it,  any  judge  who  does  attend  may  adjourn 
the  court  from  time  to  time,  or,  in  the  absence  of  any  judge, 
the  clerk  may  adjourn  the  court  from  day  to  day.  If,  during 
a  term,  after  a  quorum  has  assembled,  less  than  that  number 
attend  on  any  day,  any  judge  attending  may  adjourn  the  court 
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from  day  to  day  until  there  is  a  quorum,  or  may  adjourn  with- 
out day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present 
may  make  all  necessary  orders  touching  any  suit,  proceeding, 
or  process,  depending  in  or  returned  to  the  court,  preparatory 
to  hearing,  trial,  or  decision  thereof. 

Cleek. 
V. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in 
the  act  creating  the  court,  at  "which  a  term  shall  be  held  an- 
nually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun- 
selor, in  this  court  or  in  any  other  court,  while  he  shall  continue 
to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the  Ee- 
vised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed,  and 
with  sureties  to  be  approved,  by  the  court,  faithfully  to  dis- 
charge the  duties  of  his  office  and  seasonably  to  record  the  de- 
crees, judgments,  and  determinations  of  the  court.  A  copy  of 
such  bond  shall  be  entered  on  the  journal  of  the  court,  and  the 
bond  shall  be  deposited  for  safe-keeping  as  the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room  or  from  the  office,  without  an  order 
from  the  court. 

Section  1  of  this  rule  in  the  fifth  circuit  provides  that  the 
clerk's  office  shall  be  kept  in  the  city  of  New  Orleans,  and  in 
the  ninth  circuit  that  the  clerk's  office  shall  be  kept  in  San 
Francisco,  California;  and  section  3  of  this  rule  in  \!ae fifth  cir- 
cuit provides  that  the  bond  shall  be  in  the  sum  of  ten  thousand 
dollars  ($10,000),  instead  of  in  a  sum  to  be  fixed;  and  the 
words  "  except  as  provided  in  Kule  23  "  are  added  to  section  4 
of  this  rule  in  the  nimth  circuit. 

Maeshal  and  Othee  Officees. 
VL 
First  Circuit:  The  marshal  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs,  messengers, 
and  other  officers  as  the  court  may  from  time  to  time  order. 
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Second,  Third,  and  Seventh  Circuits:  1.  Every  marshal  and 
deputy  marshal  shall,  before  he  enters  on  the  duties  of  his  ap- 
pointment, take  an  oath  in  the  form  prescribed  by  section  782 
of  the  Eevised  Statutes,  and  the  marshal  shall,  before  .he  enters 
on  the  duties  of  his  office,  give  bond  in  a  sum  to  be  fixed,  and 
with  sureties  to  be  approved,  by  the  court,  for  the  faithful  per- 
formance of  said  duties  by  himself  and  his  deputies.  Said 
bond  shall  be  filed  and  recorded  in  the  office  of  the  clerk  of 
the  court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  messen- 
gers as  the  court  may,  from  time  to  time,  order. 

Fov/rth,  Fifth,  Eighth,  and  Ninth  Circuits:  The  marshal  and 
crier  shall  be  in  attendance  during  the  sessions  of  the  court, 
with  such  number  of  bailiffs  and  messengers  as  the  court  may, 
from  time  to  time,  order. 

Sixth  Circuit:  1.  The  crier  and  bailiffs  of  the  court  shall, 
before  they  enter  on  their  duties,  take  an  oath  in  the  form  pre- 
scribed by  section  T82  of  the  Eevised  Statutes. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  messen- 
gers as  the  court  may,  from  time  to  time,  order. 

Attoenets  and  Counseloes. 
yiL 

Fi/rst  and  Second  Ci/rcuits:  All  attorneys  and  counselors  ad- 
mitted to  practice  in  the  supreme  court  of  the  United  States, 
or  in  any  circuit  court  of  the  United  States,  shall  become 
attorneys  and  counselors  in  this  court  on  taking  an  oath  or 
affirmation  in  the  form  prescribed  by  Kule  2  of  the  supreme 
court  of  the  United  States  and  on  subscribing  the  roll;  but  no 
fee  shall  be  charged  therefor. 

Third  Circuit:  All  attorneys  and  counselors  admitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counselors  in  this  court,  on  taking  an  oath  or  affirmation  in 
the  form  prescribed  by  Eule  2  of  the  supreme  court  of  the 
United  States  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor;  and  all  attorneys  and  counselors  of  the  cir- 
cuit court  of  the  United  States  for  the  third  circuit  shall  be 
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attorneys  and  counselors  of  this  court  without  taking  any  fur- 
ther oath. 

Fourth  Circuit:  All  attorneys  and  counselors  admitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counselors  in  this  court  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  bj'  Eule  2  of  the  supreme  court  of  the  United 
States,  subscribing  the  roll,  and  on  payment  of  a  fee  of  $5. 

Fifth  Circuit:  All  attorneys  and  counselors  admitted  to 
practice  in  the  supreme  court  of  the  United  States,  or  in  any 
circuit  court  of  the  United  St»tes,  upon  filing  certificate  of 
such  admission  with  the  clerk  of  this  court,  and  upon  taking  an 

oath  or  affirmation  in  the  following  form,  viz. :  "  I, , 

do  solemnly  swear  (or  affirm)  that  I  will  demean  myself  as  an 
attorney  and  counselor  of  this  court  uprightlj'  and  according 
to  law,  and  that  I  will  support  the  constitution  of  the  United 
States  "  (a  copy  of  which  shall  also  be  filed  with  the  clerk), 
shall  become  attorneys  and  counselors  of  this  court;  provided, 
however,  that  any  attorney  or  counselor  eligible  to  admission 
as  an  attorney  and  counselor  of  this  court  may  be  admitted  to 
practice,  on  motion,  in  open  court,  upon  taking  the  oath  or 
affirmation  as  prescribed,  and  subscribing  the  roll. 

~So  fees  shall  be  charged  by  the  clerk  under  this  rule. 

Sixth  Circuit:  All  attorneys  and  counselors  permitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counselors  in  this  court  on  taking  an  oath  or  affirmation  as 
prescribed  by  Kule  2  of  the  supreme  court  of  the  United  States, 
and  upon  subscribing  the  roll. 

The  fee  for  such  admission  shall  be  $10,  in  accordance  with 
the  table  of  fees  as  prepared  by  the  supreme  court  of  the 
United  States. 

Every  person  taking  the  oath  and  paying  such  fee  shall  be 
entitled  to  a  certificate  of  his  admission,  signed  by  the  clerk. 

Seventh  Circuit:  All  attorneys  and  counselors  admitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counselors'in  this  court  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  by  Eule  2  of  the  supreme  court  of  the  United 
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States,  and  on  subscribing  the  roll.  The  clerk  shall  be  entitled 
to  a  fee  of  $10  for  each  such  admission,  and  a  certificate  thereof 
in  accordance  with  the  table  of  fees  prepared  by  the  supreme 
court  of  the  United  States. 

Eighth  Circuit:  All  attorneys  and  counselors  admitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States,  or  in  the  supreme  court  of 
any  state  in  this  circuit,  may,  upon  motion  of  some  member 
of  the  bar  of  this  court,  be  admitted  as  attorneys  and  counsel- 
ors in  this  court  on  taking  an  oath  or  affirmation  in  the  form 
prescribed  by  Eule  2  of  the  supreme  court  of  the  United 
States,  and  on  subscribing  the  roll;  but  no  fee  shall  be  charged 
therefor. 

2.  And  any  attorney  and  counselor  admitted  to  practice  in 
the  courts  of  highest  original  jurisdiction  in  the  states  and  ter- 
ritories of  this  circuit,  or  in  the  supreme  courts  of  such  states 
and  territories,  or  in  the  district  or  circuit  courts  of  the  United 
States  for  this  circuit,  will  be  admitted  to  practice  and  enrolled 
as  an  attorney  and  counselor  of  this  court,  upon  furnishing  to 
the  clerk  of  this  court  a  certificate  of  a  clerk  or  judge  of  any 
one  of  the  courts  named  that  the  applicant  is  an  attorney  of 
any  one  of  said  courts,  and  upon  subscribing  and  forwarding 
to  the  clerk  the  following  oath :  "  I  do  solemnly  swear  (or  af- 
firm) that  I  will  demean  myself  as  an  attorney  and  counselor 
of  the  circuit  court  of  appeals  for  the  eighth  circuit,  uprightly 
and  according  to  law,  and  that  I  will  support  the  constitution 
of  the  United  States.     So  help  me  God." 

Ninth  Circuit:  All  attorneys  admitted  to  practice  in  the  su- 
preme court  of  the  United  States,  or  in  any  circuit  court  of  the 
ninth  circuit,  shall  be  deemed  attorneys  of  the  circuit  court  of 
appeals  for  the  ninth  circuit;  but  such  attorneys,  on  or  before 
tteir  first  appearance  in  open  court,  shall  take  an  oath  or 
affirmation,  in  the  form  prescribed  by  Kule  2  of  the  supreme 
court  of  the  United  States  and  subscribe  the  roll  of  attorneys. 
All  other  persons  who  have  been  admitted  to  practice  in  the 
highest  court  of  any  state  or  territory,  upon  presenting  satis- 
factory evidence  of  good  moral  character  and  fair  professional 
standing,  may  be  admitted  to  practice  in  said  court  upon  tak- 
ing the  oath  so  prescribed  and  subscribing  the  roll  of  attorneys. 
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Peactiob, 
yiiL 
The  practice  shall  be  the  same  as  in  the  supreme  court  of  the 
United  States,  as  far  as  the  same  shall  be  applicable. 

Peooess. 
IX 
All  process  of  this  court  shall  be  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  supreme  court. 

Bill  of  Exceptions. 
X 
The  judges  of  the  circuit  and  district  courts  shall  not  allow 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  the  party 
excepting  shall  be  required  to  state  distinctly  the  several  mat- 
ters of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of 
exceptions  and  allowed  by  the  court. 

Assignment  of  Eeeoes. 
XI. 
The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of 
the  court  below,  with  his  petition  for  the  writ  of  error  or  ap- 
peal, an  assignment  of  errors,  which  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged. 
No  writ  of  error  or  appeal  shall  be  allowed  until  such  assign- 
ment of  errors  shall  have  been  filed.  When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of  evidence,  the  assign- 
ment of  errors  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  assignment  of  errors  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  in  instructions  given 
or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with 
it.  When  this  is  not  done,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court,  at  its  option, 
may  notice  a  plain  error  not  assigned. 
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Objections  to  Evidence  in  the  Eecoed. 
XII 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this 
court,  no  objection  shall  be  allowed  to  be  taken  to  the  admis- 
sibility of  any  deposition,  deed,  grant,  exhibit,  or  translation, 
found  in  the  record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below  and  entered  of  record ;  but  the  same 
shall  otherwise  be  deemed  to  have  been  admitted  by  consent. 

SUPEESEDEAS   AND    CoST   BoNDS. 
XIIL 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must 
be  taken,  with  good  and  sufficient  security,  that  the  plaintiff 
in  error  or  appellant  shall  prosecute  his  writ  or  appeal  to 
effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his 
plea  good.  Such  indemnity,  where  the  judgment  or  decree  is 
for  the  recovery  of  money  not  otherwise  secured,  must  be  for 
the  whole  amount  of  the  judgment  or  decree,  including  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal ;  but, 
in  all  suits  where  the  property  in  controversy  necessarily  fol- 
lows the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on 
mortgages,  or  where  the  property  is  in  the  custody  of  the  mar- 
shal under  admiralty  process,  or  where  the  proceeds  thereof, 
or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  detention 
of  the  property,  and  the  costs  of  the  suit  and  just  damages  for 
delay,  and  costs  and  interest  on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  circuit  or  district 
court,  the  appellant  shall,  at  the  time  of  the  allowance  of  said 
appeal,  file  with  the  clerk  of  such  circuit  or  district  court  a 
bond  to  the  opposite  party  in  such  sum  as  such  court  shall 
direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

Weits  op  Eeeoe,  Appeals,  Ketuen,  and  Recoed. 

XIV. 

First  Cirouit:  1.  The  clerk  of  the  court  to  which  any  writ 

of  error  may  be  directed  shall  make  a  return  of  the  same  by 

transmitting  a  true  copy  of  the  record,  biU  of  exceptions,  as- 
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signment  of  errors,  and  all  proceedings  in  the  case,  under  his 
hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  ap- 
peal to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or  opin- 
ions filed  in  the  case. 

3.  J!^o  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings,  which  are  necessary  to  the  hear- 
ing in  this  court,  shall  be  filed.  • 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  or  district  court,  that 
original  papers  of  any  kind  should  be  inspected  in  this  court 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe-keeping,. transporting,  and  re- 
turn of  such  original  papers  as  to  him  may  seem  proper ;  and 
this  court  will  receive  and  consider  such  original  papers  in  con- 
nection with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations,  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction 
shall  be  made  up  as  provided  in  general  admiralty  rule  l^o.  52 
of  the  supreme  court. 

The  testimony  in  such  record  shall  embrace  the  viva  voce 
proof  in  the  district  court,  if  the  same,  or  the  substance  thereof, 
has  been  reduced  to  writing  with  the  approval  of  its  judge. 
The  reasonable  cost  of  so  reducing  the  same  to  writing  may  be 
taxed  as  a  part  of  the  cost  of  the  record,  except  so  far  as  al- 
lowed as  costs  in  the  district  court. 

7.  Further  proof  in  instance  causes  in  admiralty  shall  in- 
clude only  that  which  could  not  with  diligence  have  been  had 
at  the  trial  below,  or  which  was  there  rejected,  or  was  omitted 
through  misapprehension,  provided  the  evidence  be  accom- 
panied with  a  certificate  of  counsel  showing  reasonable  excuse 
for  the  misapprehension.  Except  by  order  of  the  court  first 
obtained,  merely  cumulative  proofs  shall  not  be  so  taken ;  but  for 
this  purpose  the  evidence  of  witnesses  who  had  different  duties, 

68 
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interests,  or  opportunities  of  observation,  will  not  ordinarily  be 
held  cumulative  in  cases  of  collision  or  other  maritime  tort. 

8.  Such  further  proof  may  be  taken  after  the  appeal  is  al- 
lowed, in  the  manner  provided  by  law  for  depositions  de  lene 
esse,  or  by  an  examiner  appointed  by  any  circuit  or  district 
judge,  or  selected  by  the  parties,  or  upon  interrogatories  and 
commissions  as  provided  in  Eule  44  of  the  circuit  courts  of  this 
circuit,  mutatis  mutcmdis.  It  must  be  taken  and  filed  forth- 
with after  it  is  obtainable,  but  it  cannot,  except  by  order  of  the 
court,  be  taken  or  filed  within  thirty  days  before  any  session 
at  which  the  cause  may  be  heard  as  provided  in  paragraph  2 
of  Eule  17,  nor  thereafter  wards  until  the  cause  has  been  post- 
poned to  the  next  term  or  session. 

9.  Objections  to  further  proof  shall  be  filed  with  the  magis- 
trate and  returned  with  the  evidence.  Within  seven  days  after 
the  evidence  is  taken,  the  party  so  objecting  may  file  in  print 
a  motion  to  suppress  the  same,  with  a  copy  of  the  objections 
and  a  brief.  The  other  party  may  within  seven  days  there- 
after file  in  print  a  counter-statement  and  brief.  The  objec- 
tions and  counter-statement,  so  far  as  they  contain  matters  of 
fact  dehors  the  record,  shall  be  verified  by  aifidavit.  The  court 
will  consider  the  objections  in  advance  of  the  trial,  or  in  con- 
nection therewith,  as  it  may  in  each  case  determine,  and  with- 
out oral  argument,  and  will  order  suppressed  evidence  not  right- 
fully taken.  The  party  taking  the  evidence  so  suppressed  shall 
pay  the  costs  arising  therefrom,  including  the  printing  thereof. 

10.  Nothing  herein  shall  exclude  applications  for  leave  to  take 
further  proof,  or  objections  thereto,  in  advance  of  the  taking 
thereof,  or  objections  touching  the  formalities  of  taking  it;  but 
the  latter  must  be  brought  to  the  attention  of  the  court  forth- 
with after  the  evidence  is  filed. 

Second,  Fourth,  Sixth,  and  Seventh  Ovrcuits:  1.  The  clerk  of 
the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceed- 
ings in  the  case,  under  his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or  opin- 
ions filed  in  the  case. 
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3.  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings,  which  are  necessary  to  the  hear- 
ing in  this  court,  shall  be  filed. 

4.  "Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  or  district  court,  that 
original  papers  of  any  kind  should  be  inspected  in  this  court, 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe-keeping,  transporting,  and  re- 
turn of  such  original  papers  as  to  him  may  seem  proper ;  and 
this  court  will  receive  and  consffler  such  original  papers  in  con- 
nection with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  re- 
turnable not  exceeding  thirty  days  from  the  day  of  signing  the 
•citation,  whether  the  return  day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction 
:shall  be  made  up  as  provided  in  general  admiralty  Eule  52  of 
the  supreme  court. 

In  the  third  circuit  this  rule  is  the  same  as  in  the  second  cir- 
-cuit  as  above  given,  except  that  after  the  word  "  directed,"  in 
the  first  section,  is  added  the  words  "  upon  being  paid  or  ten- 
dered his  fees  therefor."  In  the^itA  ci/rcuit  it  is  the  same  as 
in  the  second  as  above  given,  except  that  section  4  thereof  was 
.amended  June  20, 1895,  by  the  addition  of  a  clause  as  follows: 

"  Provided,  however,  that  appeals  taken  from  interlocutory 
decrees  under  the  seventh  section  of  the  act  entitled  'An  act 
•to  establish  circuit  courts  of  appeal  and  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,'  approved  March  3, 1891,  as  said 
:seventh  section  is  amended  by  an  act  approved  February  18, 
1895,  shall  be  made  returnable  not  exceeding  ten  days  from 
the  day  of  taking  the  same." 

In  the  eighth  circuit  it  is  the  same  as  in  the  second  as  given 
^bove,  except  that  the  words  "and  in  cases  at  law  a  complete 
copy  of  the  charge  of  the  court  to  the  jury  "  were  added  to 
-section  2  thereof  by  amendment  February  10,  1896;  and  in 
the  ninth  circuit  the  rule  is  the  same,  except  that  section  2 
•thereof  reads  as  follows : 

"2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  ap- 
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peal,  to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex  to 
and  transmit  with  the  record  the  original  writ  of  error  and 
citation,  or  citation  issued  in  the  cause,  and  a  certificate  under 
seal  stating  the  cost  of  the  record  and  by  whom  paid." 

Teanslations. 
XV. 
"Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testimony, 
or  other  proceeding,  in  a  foreign  language,  and  the  record  does 
not  also  contain  a  translation  of  such  document,  paper,  testi- 
mony, or  other  proceeding,  made  under  the  authority  of  the 
inferior  court,  or  admitted  to  be  correct,  the  record  shall  not 
be  printed ;  but  the  case  shall  be  reported  to  this  court  by  the 
clerk,  and  the  court  will  thereupon  remand  it  back  to  the  in- 
ferior court  in  order  that  a  translation  may  be  there  supplied 
and  inserted  in  the  record. 

Docketing  Oases. 
XVI. 

First,  Second,  Third,  Fourth,  Seventh,  Eighth,  and  Ninth  Ci/r- 
cuits:  1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appel- 
lant to  docket  the  case  and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the  return  day,  whether  in 
vacation  or  in  term  time.  But,  for  good  cause  shown,  the 
justice  or  judge  who  signed  the  citation,  or  any  judge  of  this 
court,  may  enlarge  the  time  by  or  before  its  expiration,  the 
order  of  enlargement  to  be  filed  with  the  clerk  of  this  court. 
If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with 
this  rule  the  defendant  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed,  upon  producing  a  certificate,  whether 
in  term  time  or  vacation,  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  docket  the  case  and  file  the  record 
after  the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
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docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of 
this  court;  and,  if  the  case  is  docketed  and  a  copy  of  the  rec- 
ord filed  with  the  clerk  of  this  court  by  the  plain  tifp  in  error 
or  appellant  within  the  period  of  time  above  limited  and  pre- 
scribed by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the 
term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered^ 

In  \hQ  fifth  circuit  this  rule  ia»the  same  as  that  above  given, 
except  that  by  amendment  June  20,  1895,  the  words  "the 
justice  or  judge  who  signed  the  citation,"  following  the  words, 
"  but,  for  good  cause  shown,"  and  preceding  the  words  "  any 
judge  of  this  court,"  were  stricken  out ;  and  an  additional  sec- 
tion to  said  rule  was  adopted  April  23,  1895,  as  follows: 

"  4.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docket- 
ing a  case  and  filing  the  record,  shall  enter  into  an  undertaking 
to  the  clerk,  with  surety  to  his  satisfaction,  for  the  payment  of 
his  fees,  or  otherwise  satisfy  him  in  that  behalf." 

And  in  the  sixth  circuit  the  rule  is  the  same  as  that  above 
given,  except  that  it  was  amended  July  6, 1897,  by  inserting  at 
the  end  of  the  first  sentence  of  the  first  section  thereof,  and  as 
a  part  thereof,  the  following:  "And  at  the  time  of  filing  the 
record,  the  plaintiff  in  error  or  appellant  shall  deposit  with  the 
clerk  the  sum  of  thirty  dollars  as  security  for  costs,  except  in 
cases  in  which  the  proper  showing  is  made  and  an  order  of  this 
court  is  entered  thereon  allowing  the  cause  to  proceed  in  forma 
/pa/wperisP 

•In  the  eighth  circuit  the  following  note  is  appended  to  the 
rule: 

"Note. — A  deposit  of  twenty-five  dollars  to  secure  clerk's 
costs  is  required  before  the  record  in  a  cause  is  filed  and  dock- 
eted." 

Docket  and  Calendaes. 
'  XVII. 
,    First  Ci/rcuit:  1.,  The  clerk  shall  enter  and  number  consecu- 
tively upon  a  docket  to  be  made  for  each  term  all  cases  brought 
to  and  pending  in  the  court,  m  their  proper  chronological 
order. 
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2.  The  clerk  shall  also  make  and  print,  thirty  dajj-s  before 
the  first  Tuesdays  of  October,  January,  and  April,  respectively, 
a  calendar  of  all  the  cases  on  the  docket,  in  the  order  in  which 
they  stand  thereon,  except  as  follows: 

The  calendar  for  October  shall  consist,  first,  of  the  cases  from 
the  District  of  Maine ;  second,  those  from  the  District  of  Ehode 
Island;  and  third,  those  from  the  District  of  Massachusetts. 

The  calendar  for  January  shall  consist,  first,  of  the  cases 
from  the  District  of  New  Hampshire;  and  second,  those  from 
the  District  of  Massachusetts. 

The  calendar  for  April  shall  consist,  first,  of  the  cases  from 
the  District  of  Maine ;  second,  those  from  the  District  of  JSTew 
Hampshire ;  third,  those  from  the  District  of  Hhode  Island ; 
and  fourth,  those  from  the  District  of  Massachusetts. 

Docket. 

Second,  Third,  Fourth,  Fifth,  Sixth,  and  Eighth  Circuits:  The 
clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pend- 
ing in  the  court  in  their  proper  chronological  order,  and  such 
docket  shall  be  called  at  every  term,  or  adjourned  term;  and  if 
a  case  is  called  for  hearing  at  two  terms  successively,  and  upon 
the  call  at  the  second  term  neither  party  is  prepared  to  argue 
it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or 
appellant,  unless  sufficient  cause  is  shown  for  further  postpone- 
ment. 

S&oenth  Circuit:  The  clerk  shall  prepare  calendars  of  causes 
for  the  regular  terms  of  this  court,  to  be  held  on  the  first  Mon- 
day of  October  in  each  year,  and  calendars  for  each  adjourned 
term  of  the  court,  placing  thereon  in  proper  chronological  order 
only  causes  in  which  the  record  shall  have  been  printed  fully 
thirty  days  before  such  term  or  such  adjourned  term,  and  those 
causes  in  which,  the  record  having  been  printed,  briefs  upon 
both  sides  have  been  filed  seven  days  before  the  beginning  of 
such  term  or  adjourned  term. 

Ninth  Circuit:  The  clerk  shall,  upon  payment  to  him  by  the 
appellant  or  plaintiff  in  error  of  a  deposit  of  $25  in  each  case, 
enter  upon  a  docket  all  cases  brought  to  and  pending  in  the 
court  in  their  proper  chronological  order. 
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I 

Ceetioeaei. 
XVIII. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit. 
And  all  motions  for  such  certiorari  must  be  made  at  the  first 
term  of  the  entry  of  the  case ;  otherwise,  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  court,  account- 
ing satisfactorily  for  the  delay. 

The  only  respect  in  which  thfs  rule  differs  in  the  different 
circuits  is  that  in  the  eighth  the  word  "  hereafter,"  following 
the  words  "  will  be,"  and  preceding  the  word  "  awarded,"  is 
omitted. 

Death  of  a  Paett. 

XIX 

1.  "Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
either  party  shall  die,  the  proper  representatives  in  the  per- 
sonalty or  realty  of  the  deceased  party,  according  to  the  nature 
of  the  case,  may  voluntarily  come  in  and  be  admitted  parties 
to  the  suit,  and  thereupon  the  case  shall  be  heard  and  deter- 
mined as  in  other  cases ;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an 
order  that  unless  such  representatives  shall  become  parties 
within  sixty  days,  the  party  moving  for  such  order,  if  defend- 
ant in  error,  shall  be  entitled  to  have  the  writ  of  error  or  ap- 
peal dismissed,  and  if  the  party  so  moving  shall  be  plaintiff 
in  error,  he  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  judgment  or  decree  reversed,  if  it  be  erroneous: 
Provided,  however,  that  a  copy  of  every  such  order  shall  be 
personally  served  on  said  representatives  at  least  thirty  days 
before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  within  ten  days  after 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken 
by  the  opposite  party  within  that  time  to  compel  their  appear- 
ance, the  case  shall  abate. 

3.  "When  either  party  to  a  suit  in  a  circuit  or  district  court 
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of  the  United  States  shall  desire  to  prosecute  a  writ  of  error  or 
appeal  to  this  court,  from  any  final  judgment  ,or  decree  ren- 
dered in  the  circuit  or  district  court,  and  at  the  time  of  suing 
out  such  writ  of  error  or  appeal,  the  other  party  to  the  suit 
shall  be  dead  and  have  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  such  final  judgment 
or  decree,  so  that  the  suit  cannot  be  revived  in  that  court,  but 
shall  have  a  proper  representative  in  some  state  or  territory  of 
the  United  States,  or  in  the  District  of  Columbia,  the  party 
desiring  such  writ  of  error  or  appeal  may  procure  the  same, 
and  may  have  proceedings  on  such  judgment  or  decree  super- 
seded or  stayed  in  the  same  manner  as  is  now  allowed  by  law 
in  other  cases,  and  shall  thereupon  proceed  with  such  writ  of 
error  or  appeal  as  in  other  cases.  And  within  thirty  days  after 
the  filing  of  the  record  in  this  court  the  plaintiff  in  error  or 
appellant  shall  make  a  suggestion  to  the  court,  supported  by 
aflSdavit,  that  the  said  party  was  dead  when  the  writ  of  error 
or  appeal  was  taken  or  sued  out,  and  had  no  proper  representa- 
tive within  the  jurisdiction  of  the  court  which  rendered  such 
judgment  or  decree,  so  that  the  suit  could  not  be  revived  in 
that  court,  and.  that  said  party  had  a  proper  representative  in 
some  state  or  territory  of  the  United  States,  or  in  the  District 
of  Columbia,  and  stating  therein  the  name  and  character  of 
such  representative,  and  the  state  or  territory  or  district  in 
which  such  representative  resides;  and  upon  such  suggestion, 
he  may  on  motion  obtain  an  order  that,  unless  such  representa- 
tive shall  make  himself  a  party  within  ninety  daj'-s,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  or  decree  reversed  if  the  same  be 
erroneous:  Provided,  however,  that  a  proper  citation  reciting 
the  substance  of  such  order  shall  be  served  upon  such  repre- 
sentative, either  personally  or  by  being  left  at  his  residence, 
at  least  thirty  days  before  the  expiration  of  such  ninety  days: 
Provided,  also,  that  in  every  such  case,  if  the  representative  of 
the  deceased  party  does  not  appear  within  ten  days  after  the 
expiration  of  such  ninety  days,  and  the  measures  above  pro- 
vided to  compel  the  appearance  of  such  representative  have 
not  been  taken  within  the  time  as  above  required,  by  the  oppo- 
site party,  the  case  shall  abate :  And  provided,  also,  that  the 
said  representative  may  at  any  time  before  or  after  said  sug- 
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gestion  come  in  and  be  made  a  party  to  the  suit,  and  there- 
upon the  case  shall  proceed,  and  be  heard  and  determined  as 
in  other  cases. 

Dismissing  Oases. 
XX. 

"Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pend- 
ing in  this  court,  or  the  appellant  and  appellee  in  an  appeal, 
shall,  by  their  attorneys  of  record,  sign  and  file  with  the  clerk 
an  agreement  in  writing  directing  the  case  to  be  dismissed, 
and  specifying  the  terms  on  which  it  is  to  be  dismissed,  as  to 
costs,  and  shall  pay  to  the  clerk*any  fees  that  may  be  due  to 
him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party  requesting  it  a  copy  of  the  agree- 
ment filed ;  but  no  mandate  or  other  process  shall  issue  without 
an  order  of  the  court. 

In  the  ninth  circuit  this  rule  is  entitled  "  Dismissing  cases 
by  agreement,"  the  rule  i1;self  being  the  same  as  that  in  the 
other  circuits. 

Motions. 
XXL 

First  Circuit:  1.  The  motion  day  shall  be  the  first  Tuesday 
of  every  stated  session  of  the  court,  and  any  other  Tuesday 
while  the  court  shall  remain  in  session. 

2.  All  motions  to  the  court  shall  be  reduced  to  Avriting  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except 
motions  to  docket  and  dismiss  under  Eule  16)  or  to  advance 
cases,  or  for  a  writ  of  certiorari,  and  other  special  motions, 
shall  be  printed,  and  be  accompanied  by  printed  briefs. 

4r.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party  or  his  counsel. 

5.  Any  motion,  of  which  counsel  shall  have  given  notice  to 
the  clerk  in  advance,  shall  be  entered  on  the  clerk's  list  in  the 
order  in  which  he  receives  notice  thereof,  and  shall  have  pri- 
ority in  that  order  before  other  motions,  unless  otherwise  spe- 
cially ordered  by  the  court. 

6.  Half  an  hour  on  each  side  shall  be  allowed  to  the  argu- 
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ment  of  a  motion,  and  no  more,  without  special  leave  of  the 
court  granted  before  the  argument  begins. 

Second,  Third,  Fourth^  Fifth,  Sixth,  Seventh,  <md  Eighth  Cir- 
cuits: 1.  All  motions  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of 
the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the 
court,  shall  be  heard,  unless  previous  notice  has  been  given  to 
the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

In  the  ninth  circuit  this  rule  is  the  same  as  the  above,  except 
that  the  words  "  and  shall  be  served  upon  opposing  counsel  at 
least  five  days  before  the  day  noticed  for  the  hearing"  are 
added  at  the  end  of  the  first  section. 

Call  and  Oedeb  or  the  Calendar. 
XXIL 

First  Ci/reuit:  1.  On  the  first  Tuesdays  of  October,  January, 
and  April,  the  court  will  commence  calling  cases  for  argument 
in  the  order  in  which  they  stand  on  the  calendar,  and  proceed 
from  day  to  day  during  the  session  in  the  same  order,  except 
as  hereinafter  provided. 

2.  Where  no  counsel  appears  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  wlien  the  case  is  called  for 
trial,  the  defendant  may  have  the  plaintiff  called  and  the  writ 
of  error  or  appeal  dismissed. 

3.  Where  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff,  and  to  give  judgment  according  to 
the  right  of  the  case. 

4.  When  a  case  is  reached  in  the  regular  call  of  the  calendar, 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff. 

5.  If  the  parties,  or  either  of  them,  shall  be  ready  when  the 
case  is  called,  the  same  will  be  heard;  and  if  neither  party 
shall  be  ready,  the  case  may  be  dismissed,  or  be  postponed  to 
the  next  session  for  the  same  district,  as  the  court  may  order. 

6.  If  a  case  is  caBed  for  hearing  at  two  stated  sessions  sue- 
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cessively,  and  lipon  the  call  at  the  second  session  neither  party- 
is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant,  unless  sufllcient  cause  is  shown 
for  further  postponement. 

T.  The  court  may,  by  order  entered  on  the  first  day  of  any 
stated  session,  make  special  assignments  for  the  purpose  of 
grouping  cases  in  which  the  same  judges  are  to  sit. 

8.  Ho  case  coming  from  the  district  of  Massachusetts  shall 
be  called  before  the  second  Tuesday  of  the  session. 

9.  The  court  will  not  hear  arguments  on  Mondays  or  Satur- 
days, unless  for  special  cause  it  shall  so  order. 

10.  Five  cases  shall  be  considered  as  liable  to  be  called  on 
each  day  during  a  stated  session ;  but  on  the  coming  in  of  the 
court  on  each  day  the  entire  number  of  five  cases  will  be  called, 
with  a  view  to  the  disposition  of  such  of  them  as  are  not  to  be 
argued. 

11.  Eevenue  and  other  cases  in  which  the  United  States  are 
concerned,  and  which  also  involve  or  affect  some  matter  of 
general  public  interest,  and  criminal  cases,  and  cases  once  adju- 
dicated by  this  court  on  their  merits  and  again  brought  up  by 
writ  of  error  or  appeal,  may  be  advanced  by  leave  or  order  of 
the  court. 

12.  Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  court,  be  heard  together,  to  be  argued  as  one  case 
or  more,  as  the  court  may  order. 

13.  1^0  stipulation  or  agreement  of  counsel  to  pass  or  post- 
pone a  case,  or  to  substitute  one  case  for  another,  shall  be  rec- 
ognized as  binding.  A  case  can  only  be  so  passed,  postponed, 
or  substituted,  upon  application  made  and  leave  granted  in 
open  court. 

Second,  Third,  Fourth,  Fifth,  Seventh,  cmd  Eighth  Circuits: 
1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  when  the  case  is  called  for 
trial,  the  defendant  may  have  the  plaintiff  called  and  the  writ 
of  error  or  appeal  dismissed. 

3.  "Where  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff  and  to  give  judgment  according  to 
the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket. 
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and  there  is  not  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff. 

In  the  sixth  circuit  this  rule  is  the  same  as  above  stated  ex- 
cept that  it  has  been  amended  by  adding  a  new  section  as 
follows : 

"  4r.  All  causes  shall  stand  for  hearing  when  the  time  allowed 
for  printing  the  records  and  the  briefs  of  both  parties  shall  have 
expired:  Provided,  however,  that  causes  may  be  heard  when 
the  records  and  briefs  therein  are  printed,  though  the  time 
allowed  for  printing  records  and  briefs  may  not  have  expired." 

In  the  ninth  circuit  it  is  the  same  as  given  above,  except  that 
the  words  "  in  error  or  appellant "  are  added  at  the  end  of 
the  third  section  thereof. 

Peinting  Ebooeds. 
XXIIL 
J^i/rsf  Circuit:  1.  In  all  cases,  the  plaintiff  in  error  or  appel- 
lant, on  docketing  a  case  find  filing  the  record,  shall  enter  into 
an  undertaking  to  the  clerk,  with  surety  to  his  satisfaction,  for 
the  payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer,  and  shall  notify  to  the  party  docketing  the  case  the 
amount  of  the  estimate.  ,  If  he  shall  not  pay  it  within  a  rea- 
sonable time,  the  clerk  shall  notify  the  adverse  party,  and  he 
may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such 
payment  the  record  shall  not  have  been  printed  when  the  case 
is  reached  at  the  regular  call  of  the  docket,  the  case  may  be 
dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed 
under  the  clerk's  supervision,  for  the  use  of  the  court  and  of 
counsel. 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript 
on  file ;  but  shall  cause  copies  to  be  made  for  the  printer  of 
such  original  papers  sent  up  under  Eule  14,  or  other  original 
papers,  as  are  necessary  to  be  printed. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the 
printed  copies  are  properly  indexed ;  and  he  shall  distribute 
printed  copies  to  the  judges  and  the  reporter,  from  time  to 
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time,  as  required,  and  three  copies  to  the  counsel  for  each  party. 
An  additional  number  of  copies  may  be  printed  at  the  request 
of  either  party  for  his  own  use  and  at  his  own  expense,  or  by 
order  of  the  court. 

6.  The  parties  may  stipulate  in  writing  that  parts  only  of 
the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed ;  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record. 

7.  The  clerk  may  receive  from  either  party,  and  use  as  parts 
of  the  printed  record,  so  far  as  the  same  may  be  of  proper  and 
convenient  size  and  type,  any  porlions  which  have  been  printed 
in  any  other  court,  and  also  printed  copies  of  patents  and  other 
exhibits,  allowing  the  party  furnishing  the  same  such  sum  there- 
for as  the  clerk  deems  reasonable,  to  be  added  to  and  form  a 
part  of  the  cost  of  printing. 

8.  The  clerk  shall  receive  from  the  party  at  whose  expense 
the  record  is  printed,  in  addition  to  the  cost  of  printing,  fifteen 
cents  for  each  printed  page  of  the  record  and  index,  in  full,  for 
preparing  the  record  for  the  printer,  indexing  the  same,  super- 
vising the  printing,  distributing  the  copies,  and  for  all  other 
incidental  services  relating  to  the  subject-matter  of  this  rule, 
to  be  accounted  for  with  his  emoluments. 

9.  If  the  actual  cost  of  printing  the  record,  together  with 
the  fee  of  the  clerk,  shall  be  less  than  the  amount  estimated 
and  paid,  the  amount  of  the  difference  shall  be  refunded  by  the 
clerk  to  the  party  paying  it.  If  the  actual  cost  and  clerk's  fee 
shall  exceed  the  estimate,  the  excess  shall  be  paid  to  the  clerk 
before  the  delivery  of  a  printed  copy  to  either  party  or  his 
counsel. 

10.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  cost  of  printing  the  record  and  the  clerk's  f6e  shall  be  taxed 
against  the  party  against  whom  costs  are  given,  and  shall  be 
inserted  in  the  body  of  the  mandate  or  other  proper  process. 

Second  OirGuit:  On  the  filing  of  the  transcript  in  every  case, 
the  clerk  shall  forthwith  cause  fifteen  copies  of  the  same  to  be 
printed,  and  shall  furnish  three  copies  thereof  to  each  party,  at 
least  thirty  days  before  the  argument,  and  shall  file  nine  copies 
thereof  in  his  office.  The  parties  may  stipulate  in  writing  that 
parts  only  of  the  record  shall  be  printed,  and  the  case  may  be 
heard  on  the  parts  so  printed;  but  the  court  may  direct  the 
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printing  of  other  parts  of  the  record.  The  clerk  shall  be  en- 
titled to  demand  of  the  appellant,  or  plaintiff  in  error,  the  cost 
of  printing  the  record,  before  ordering  the  same  to  be  done. 
If  the  record  shall  not  have  been  printed  when  the  case  is 
reached  for  argument,  for  failure  of  a  party  to  advance  the 
costs  of  printing,  the  case  may  be  dismissed.  In  case  of  re- 
versal, affirmance,  or  dismissal,  with  costs,  the  amount  paid  for 
printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given. 

Third  Cvrcuit:  1.  On  the  filing  of  the  transcript,  the  clerk 
shall  forthwith  cause  twenty  copies  of  the  record  to  be  printed, 
and  shall  furnish  three  copies  thereof  to  each  party  at  least  six 
days  before  the  case  is  called  for  argument,  and  shall  file  four- 
teen copies  thereof  in  his  office.  The  parties  may  stipulate,  in 
writing,  that  parts  only  of  the  record  shall  be  printed,  and  the 
case  may  be  heard  on  the  parts  so  printed ;  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk  may 
demand  of  the  plaintiff  in  error,  or  appellant,  the  cost  of  print- 
ing  the  record  before  ordering  the  same  to  be  done.  If  the 
record  shall  not  have  been  printed  when  the  case  is  reached  in 
the  regular  call  of  the  docket,  because  of  the  failure  of  a  party 
to  advance  the  cost  of  printing,  the  case  may  be  dismissed.  In 
case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given. 

2.  The  clerk  shall  receive  from  either  party,  and  use  as  parts 
of  the  printed  record,  so  far  as  the  same  may  be  of  proper  and 
convenient  size  and  type,  any  portions  which  may  have  been 
printed  in  any  other  court,  and  also  printed  copies  of  patents 
and  other  exhibits,  allowing  the  party  furnishing  the  same  such 
sum  therefor  as  the  clerk  deems  reasonable,  to  be  added  to  and 
form  a  part  of  the  cost  of  printing. 

March  18,  1895.  Ordered  that,  except  upon  special  allow- 
ance by  the  court  or  a  judge,  no  cause  shall  be  placed  on  the 
docket  for  argument  unless  the  transcript  shall  have  been  filed 
with  the  clerk,  under  Eule  23,  at  least  ten  days  before  the  first 
day  of  the  term. 

Fourth  Circuit:  Hereafter  all  records  shall  be  printed  under 
the  supervision  of  the  clerk,  by  such  printer  and  at  such  rate 
as  the  court  may  designate. 
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2.  Upon  the  payment  of  the  estimated  cost  of  printing,  to- 
gether with  the  supervising  fees  as  established  by  law  (which 
amounts  shall  be  deposited  with  the  clerk  within  ten  days  after 
notice  thereof),  the  clerk  shall  cause  to  be  printed  thirty  copies 
of  the  record,  twenty  copies  of  which  shall  be  filed  for  the  use 
of  the  court,  three  copies  furnished  to  the  adverse  party,  and 
the  remaining  copies  delivered  to  the  appellant,  or  plaintiff  in 
error,  at  least  ten  days  before  the  term  or  adjourned  term. 

3.  The  parties  may  stipulate  in  writing  that  parts  only  of 
the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed,  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is 
reached  in  the  regular  call  of  the  docket,  the  case  may  be  dis- 
missed. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  the  printing  of  the  record,  and  the  clerk's 
fees  for  supervising  the  same,  shall  be  taxed  against  the  party 
against  whom  costs  are  given. 

Fifth  Circuit:  1.  The  clerk  shall,  upon  the  docketing  of  a 
case,  forthwith  cause  an  estimate  to  be  made  of  the  cost  of 
printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  to  the 
party  docketing  the  case  the  amount  of  the  estimate.  If  he 
shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify 
the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall 
pay  it,  and  for  want  of  such  payment  the  record  shall  not  have 
been  printed  when  a  case  is  reached  for  hearing  on  the  regular 
call  of  the  docket,  the  case  shall  be  dismissed. 

2.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed 
forthwith  after  the  payment  of  such  estimate,  and  shall  imme- 
diately thereafter  furnish  to  the  counsel  of  each  party  whose 
appearance  shall  have  been  entered,  three  copies  of  the  printed 
record,  taking  a  receipt  therefor,  and  the  parties  may,  by  writ- 
ten stipulation  filed  prior  to  the  printing  of  the  record,  agree 
that  only  parts  of  the  record  shall  be  printed,  and  the  same 
may  be  heard  only  on  the  parts  so  printed,  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record. 

3.  The  clerk  shall  take  to  the  printer  the  original  transcript 
on  file,  but  shall  cause  copies  to  be  made  for  the  printer  of  such 
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original  papers  sent  up  under  Eule  li,  or  other  original  papers, 
as  are  necessary  to  be  printed. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the 
record  to  be  printed,  and  may  print  a  larger  number  on  the  re- 
quest of  either  party  on  payment  of  the  amount  necessary  for 
the  printing  of  such  extra  copies. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  judges  of  the  court  and  to  the  reporter 
from  time  to  time,  as  required.  If  the  cost  of  printing  the 
record,  together  with  the  clerk's  fee  for  supervising  the  same, 
shall  be  less  than  the  amount  estimated  and  paid,  the  difference 
shall  be  refunded  by  the  clerk  to  the  party  paying  the  same. 
If  the  actual  cost  and  the  clerk's  fee  shall  exceed  the  clerk's 
estimate,  the  amount  of  such  excess  shall  be  paid  to  the  clerk 
before  he  shall  deliver  or  file  the  printed  record  or  any  copies 
thereof. 

6.  In  case  of  reversal,  afiirmance,  or  dismissal,  with  costs, 
the  amount  of  the  costs  of  the  printing  of  the  record  and  of  the 
clerk's  fee  for  supervising  the  same  shall  be  taxed  against  the 
party  against  whom  costs  are  given,  and  shall  be  inserted  in 
the  body  of  the  mandate  or  other  proper  process. 

7.  The  clerk  shall  receive  from  either  party,  and  use  as  parts 
of  the  printed  record  so  far  as  the  same  may  be  of  proper  size 
and  type,  any  portions  which  may  have  been  printed  in  any 
other  court,  and  also  printed  copies  of  patents  and  exhibits,  al- 
lowing the  party  furnishing  the  same  such  sums  therefor  as 
the  clerk  deems  reasonable,  to  be  added  to  and  form  a  part  of 
the  cost  of  printing. 

Sixth  Circuit:  1.  The  clerk  shall  supervise  the  printing  of  all 
records,  and  upon  the  docketing  of  a  case  shall  forthwith  cause 
an  estimate  to  be  made  of  the  cost  of  printing  the  record  and 
his  fee  for  preparing  it  for  the  printer  and  for  supervising  the 
printing  thereof,  and  shall  at  once  notify  the  attorney  for  the 
plaintiff  in  error  or  appellant,  of  the  amount  of  such  estimate, 
which  shall  be  paid  to  the  clerk  within  ten  days  after  such  no- 
tice. If  not  so  paid,  the  writ  of  error,  or  appeal,  may  be  dis- 
missed upon  the  motion  of  the  opposite  party  or  by  the  court 
of  its  own  motion. 

2.  After  the  payment  to  him  of  such  estimate  the  clerk  shall 


EULES    OF   THE   OIEOUIT   COTJET   OF   APPEALS.  1089 

cause  at  least  twenty-five  (25)  copies  of  the  record  to  be  printed 
forthwith,  shall  file  the  same  and  shall  furnish  to  each  of  the 
respective  parties  three  (3)  copies  thereof,  and  take  a  receipt 
therefor. 

3.  Parties  may  agree  by  written  stipulation  filed  with  or 
prior  to  the  filing  of  the  record  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so 
printed ;  but  the  court  may  direct  the  printing  of  other  parts 
of  the  record. 

"  The  plaintiff  in  error  or  appellant  may,  within  ten  days 
after  the  case  shall  be  dockete(^  in  this  court,  file  with  the 
clerk  a  statement  of  the  parts  of  the  record  which  he  thinks 
necessary  for  the  consideration  thereof,  and  forthwith  serve 
on  the  adverse  party  a  copy  of  such  statement.  The  adverse 
party,  within  fifteen  days  after  service  of  such  statement,  may 
designate  in  writing,  filed  with  the  clerk,  additional  parts  of 
the  record  which  he  thinks  material,  and  if  he  shall  not  do  so 
he  shall  be  held  to  have  consented  to  the  hearing  of  the  parts 
designated  by  the  plaintiff  in  error  or  appellant. 

"  If  parts  of  the  record  shall  be  so  designated  by  one  or  both 
parties,  the'  clerk  shall  print  those  parts  only,  and  the  court 
will  consider  nothing  but  those  parts  of  the  record. 

"  If  at  the  hearing  it  shall  appear  that  any  material  part  of 
the  record  has  not  been  printed,  the  writ  of  error  or  appeal 
may  be  dismissed  or  such  other  order  made  as  the  circum- 
stances may  appear  to  the  court  to  require. 

"  If  the  defendant  in  error  or  appellee  shall  have  caused  un- 
necessary parts  of  the  record  to  be  printed,  such  order  as  to 
costs  may  be  made  which  the  court  shall  think  proper. 

"  If  good  cause  be  shown,  the  time  within  which  the  statement 
of  the  parts  of  the  record  is  to  be  filed  with  the  clerk  by  either 
party,  as  above  limited,  may  be  enlarged  by  the  court  in  ses- 
sion or  by  either  circuit  judge  if  eligible  to  sit  in  the  cause." 

4.  If  the  cost  of  printing  and  supervision  shall  be  less  than 
the  amount  estimated  and  paid,  the  clerk  shall  refund  the 
difference  to  the  party  paying  the  same.  If  the  cost  is  greater 
than  the  estimate,  the  amount  of  such  excess  shall  be  paid  to 
the  clerk  before  he  shall  file  the  printed  record  or  deliver  any 
copies  thereof. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
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the  amount  paid  for  printing  and  supervision  shall  be  taxed 
against  the  party  against  whom  the  costs  are  given,  and  shall 
be  inserted  in  the  mandate  or  other  proper  process. 

6.  In  any  case  where  the  record  shall  have  been  printed  in 
the  court  below,  either  circuit  judge  may,  on  the  written  ap- 
plication of  the  plaintiff  in  error  or  appellant,  order  that  such 
printed  record  be  used  in  this  court.  In  such  case  the  judge 
shall  require,  as  a  condition  of  making  the  order,  a  certificate 
of  the  clerk  of  this  court  that  the  record  is  in  accordance  with 
the  printing  rules  and  is  properly  indexed,  in  which  case  the 
supervision  fee,  provided  in  paragraph  7  of  Eule  31,  shall  be 
charged  and  collected  by  the  clerk. 

7.  The  clerk  of  this  court  shall  receive  proposals  for  print- 
ing, which  shall  be  submitted  to  the  senior  circuit  judge,  who 
may  in  his  discretion  award  such  printing  to  the  lowest  and 
best  bidder,  and  all  such  printing  shall  be  done  by  the  person 
to  whom  the  same  is  so  awarded.  And  when  a  case  shall  be 
heard  upon  a  record  printed  in  the  court  below,  the  cost  for 
printing  shall  be  taxed  on  the  basis  of  such  bids  for  printing, 
except  when  the  parties  otherwise  agree. 

Seventh  Ciroidt:  1.  In  all  cases  the  plaintiff  in  error  or  ap- 
pellant on  docketing  a  case  and  filing  the  record  shall  enter 
into  an  undertaking  to  the  clerk  with  surety  to  be  approved 
by  the  clerk  for  the  payment  of  all  costs  which  shall  be  in- 
curred in  the  cause. 

2.  The  clerk,  upon  the  docketing  of  a  case,  shall  forthwith 
cause  an  estimate  to  be  made  of  the  cost  of  printing  the  record 
and  of  his  fees  for  preparing  it  for  the  printer  and  for  the  su- 
pervising the  printing  thereof,  and  shall  at  once  notify  the  at- 
torney for  the  plaintiff  in  error  or  appellant,  of  the  amount  of 
such  estimate,  which  shall  be  paid  to  the  clerk  within  ten  days 
after  such  notice.  If  not  so  paid,  the  writ  of  error  or  appeal 
may  be  dismissed  upon  the  motion  of  the  opposite  party,  or  by 
the  court  of  its  own  motion. 

3.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed 
forthwith  after  the  payment  of  such  estimate,  and  shall  imme- 
diately thereafter  furnish  to  each  of  the  respective  parties  at 
least  three  copies  of  the  printed  record,  taking  a  receipt  there- 
for, and  the  parties  may,  by  written  stipulation  filed  with  or 
prior  to  the  filing  of  the  record,  agree  that  only  parts  of  the 


E0LES    OF   THE    OIECUIT   COUET   OF   APPEALS.  1091 

record  shall  be  printed,  and  the  case  may  be  heard  only  on  the 
parts  so  printed,  bnt  the  court  may  direct  the  printing  of  other 
parts  of  the  record. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the 
record  to  be  printed,  and  may  print  a  larger  number  on  the 
request  of  either  party  on  payment  of  the  amount  necessary 
for  the  printing  of  such  extra  copies. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  properly  indexed.  He  shall  (^istribute  the 
printed  copies  to  the  justices  of  the  court  from  time  to  time, 
as  required.  If  the  cost  of  printing  the  record,  together  with 
the  clerk's  fee  for  supervising  the  same,  shall  be  less  than  the 
■amount  estimated  and  paid,  the  difference  shall  be  refunded 
by  the  clerk  to  the  party  paying  the  same.  If  the  actual  cost 
and  the  clerk's  fee  shall  exceed  the  clerk's  estimate,  the  amount 
of  such  excess  shall  be  paid  to  the  clerk  before  he  shall  deliver 
or  file  the  printed  record  or  any  copies  thereof. 

6.  In  case  of  reversal,  aflEirmance  or  dismissal  with  costs,  the 
amount  of  the  cost  of  the  printing  of  the  record  and  of  the 
clerk's  fee  for  supervising  the  same  shall  be  taxed  against  the 
party  against  whom  costs  are  given,  and  shall  be  inserted  in 
the  body  of  the  mandate  or  other  process. 

7.  Upon  the  clerk's  producing  satisfactory  evidence  by  affi- 
davit or  the  acknowledgment  of  the  parties  or  their  sureties, 
or  attorneys,  of  having  served  a  copy  of  the  bill  of  fees  dtie 
from  them  respectively  in  this  court  on  such  parties,  their  sure- 
ties or  attorneys,  an  attachment  shall  issue  against  such  parties 
or  their  sureties  respectively,  to  compel  the  payment  of  said 


8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of 
all  records,  and  the  same  shall  be  printed  in  small  pica  type, 
on  clear  white  paper,  with  a  margin  of  not  less  than  an  inch 
and  a  half,  and  show  by  a  note  or  memorandum  the  time  when 
•each  pleading  or  document  was  filed,  and  the  printed  record 
shall  also  contain  running  titles  of  its  contents. 

9.  The  briefs  of  attorneys  shall  also  be  printed  and  conform^ 
as  nearly  as  practicable  to  the  size  of  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case, 
collect  and  file,  or  otherwise  preserve  together,  one  copy  of  the 
printed  record  and  of  each  brief,  printed  motion  and  argu- 
ment submitted  in  each  case. 
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11.  Ill  any  case  where  the  record  shall  have  been  printed  in 
the  court  below,  the  presiding  judge  may,  on  the  application  of 
the  plaintiff  in  error  or  appellant,  order  that  such  printed  rec- 
ord may  be  used  in  place  of  the  printing  hereinbefore  provided 
for.  But  the  clerk  shall  prepare  and  cause  to  be  printed  and 
attached  to  the  printed  record  an  index  thereof,  and  shall  be 
paid  the  same  fees  for  the  indexing  and  supervising  of  such 
printed  record  as  if  printed  under  his  personal  supervision. 

12.  The  clerk  of  this  court  shall  advertise  for  proposals  for 
the  printing  hereinbefore  provided  for,  which  proposals  shall 
be  submitted  to  the  senior  circuit  judge  of  the  court,  who  shall 
award  such  printing  to  the  lowest  and  best  bidder,  and  all  such 
printing  shall  be  done  by  the  person  to  whom  the  same  is  so 
awarded.  And  when  a  case  shall  be  heard  upon  the  record 
printed  in  the  court  below,  the  costs  for  printing  shall  be  taxed 
on  the  basis  of  such  bid  for  printing,  except  when  the  parties 
otherwise  agree. 

13.  The  fees  of  the  clerk  of  this  court  shall  be  the  same  as 
those  of  the  clerk  of  the  supreme  court  for  the  same  services 
which  are  at  present  designated  by  the  Supreme  Court  Kule  24. 

Eighth  Circuit:  1.  The  plaintiff  in  error  or  appellant  may, 
within  twenty  days  after  the  allowance  of  any  writ  of  error 
or  appeal,  serve  on  the  adverse  party  a  copy  of  a  statement  of 
the  parts  of  the  record  which  he  thinks  necessary  for  the  con- 
sideration of  the  errors  assigned,  and  file  the  same,  with  proof 
of  service  thereof,  with  the  clerk  of  this  court;  the  adverse 
party,  within  twenty  days  thereafter,  may  designate  in  writ- 
ing and  file  with  the  clerk  additional  parts  of  the  record  w^hich 
he  thinks  material,  and,  if  he  shall  not  do  so,  he  shall  be  held 
to  have  consented  to  a  hearing  on  the  parts  designated  by  the 
plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall 
be  so  designated  by  one  or  both  of  the  parties,  the  clerk  shall 
print  those  parts  only ;  and  the  court  will  consider  nothing 
but  those  parts  of  the  record  in  determining  the  questions 
raised  by  the  errors  assigned.  If  at  the  hearing  it  shall  appear 
that  any  material  part  of  the  record  has  not  been  printed,  the 
writ  of  error  or  appeal  may  be  dismissed,  or  such  other  order 
made  as  the  circumstances  may  appear  to  the  court  to  require. 
If  the  defendant  in  error  or  appellee  shall  have  caused  un- 
necessary parts  of  the  record  to  be  printed,  such  order  as  to 
costs  may  be  made  as  the  court  shall  think  proper. 
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2.  On  the  filing  of  the  transcript  in  every  case  the  clerk  shall 
cause  the  same,  or  the  parts  thereof  designated  under  this  rule, 
to  be  printed,  and  shall  furnish  three  copies  of  the  record  so 
printed  to  each  party  at  least  thirty  days  before  the  argument. 

3.  The  clerk  shall  be  entitled  to  demand  of  the  appellant  or 
plain tifif  in  error  the  cost  of  printing  the  record  before  order- 
ing the  same  to  be  done. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is 
reached  for  argument,  for  failure  of  the  party  to  advance  the 
costs  of  printing,  the  case  may  be  dismissed. 

5.  In  case  of  reversal,  affirtnance,  or  dismissal,  w^ith  costs, 
the  amount  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

Ninth  Circuit:  1.  Hereafter  all  records  shall  be  printed  un- 
der the  supervision  of  the  clerk,  and  upon  the  docketing  of  a 
cause  he  shall  cause  an  estimate  to  be  made  of  the  expense  of 
printing  the  record,  and  his  fee  for  preparing  it  for  the  printer 
and  supervising  the  printing,  and  shall  notify  the  party  dock- 
eting the  case  of  the  amount  of  the  estimate.  If  the  amount 
so  estimated  is  not  promptly  paid  over  to  the  clerk,  and  for 
want  of  such  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  for  argument,  the  case  shall  be  dis- 
missed. 

2.  Upon  payment  of  the  amount  estimated  by  the  clerk, 
thirty  copies  of  the  record  shall  be  printed  under  his  supervis- 
ion for  the  use  of  the  court  and  of  counsel. 

3.  In  cases  of  appellate  jurisdiction  the  original  transcript  on 
file  shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk 
shall  cause  copies  to  be  made  for  the  printer  of  such  original 
papers  sent  up  under  Kule  14,  section  4,  as  are  necessary  to  be 
printed,  and  the  whole  of  the  record  in  case  of  original  juris- 
diction. 

4.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  judges  and  the  reporter,  and  one  or  more 
printed  copies  to  the  counsel  for  the  respective  parties. 

5.  If  the  expense  of  printing  and  supervision  shall  be  less 
than  the  amount  estimated  and  paid,  the  clerk  shall  refund  the 
difference  to  the  party  paying  same.  If  the  expense  is  greater 
than  the  estimate,  the  amount  of  such  excess  shall  be  paid  to 
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the  clerk  before  he  shall  file  the  printed  record  or  deliver  copies 
to  the  parties  or  their  counsel. 

6.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  and  of  the  clerk's 
fee  shall  be  taxed  against  the  party  against  whom  costs  are 
given. 

7.  The  plaintiff  in  error  or  appellant  may,  upon  filing  the 
record  in  this  court,  file  with  the  clerk  a  statement  of  the  er- 
rors on  which  he  intends  to  rely,  and  of  the  parts  of  the 
record  which  he  thinks  necessary  for  the  consideration  thereof, 
and  forthwith  serve  on  the  adverse  party  a  copy  of  such  state- 
ment. The  adverse  party,  within  ten  days  thereafter,  may 
designate  in  writing,  filed  with  the  clerk,  additional  parts  of 
the  record  which  he  thinks  material ;  and,  if  he  shall  not  do 
so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the  parts 
designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of 
the  record  shall  be  so  designated  by  one  or  both  of  the  parties, 
or  if  such  parts  be  distinctly  designated  by  stipulation  of  coudt 
sel  for  the  respective  parties,  the  clerk  shall  print  those  parts 
only ;  and  the  court  will  consider  nothing  but  those  parts  of 
the  record,  and  the  errors  so  stated.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such 
other  order  made  as  the  circumstances  may  appear  to  the  court 
to  require.  If  the  defendant  in  error  or  appellee  shall  have 
caused  unnecessary  parts  of  the  record  to  be  printed,  such  order 
as  to  costs  may  be  made  as  the  court  shall  think  proper. 

All  statements  and  stipulations  filed  hereunder  shall  dis- 
tinctly and  accurately  refer  to  the  pages  of  the  original  certi- 
fied record,  as  well  as  the  documents  to  be  printed  or  omitted. 

8.  At  the  time  of  filing  the  record  and  docketing  the  cause, 
counsel  for  the  plaintiff  in  error  or  appellant  in  patent  cases 
may  furnish  the  clerk  with  copies  of  patent-office  drawings  and 
specifications  to  be  used  as  inserts,  and  the  same,  if  in  proper 
form  and  of  convenient  size,  shall  be  used  in  printing  the  rec- 
ord without  cost  to  the  parties. 

9.  The  fee  of  the  clerk  for  superintending  the  printing,  in- 
dexing the  record  and  distributing  the  printed  copies,  is  hereby 
fixed  at  ten  cents  per  printed  page. 
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Beiefs. 
XXIV. 
First,  Third,  and  Fifth  Cirauits:  1.  The  counsel  for  the 
plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  this 
court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  appli- 
cation, be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated, — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved^ in  the  manner  in  which  they 
are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged ;  and, 
in  cases  brought  up  by  appeal,  the  specification  shall  state,  as 
particularly  as  may  be,  in  what  the  decree  is  alleged  to  be  erro- 
neous. When  the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  specification  shall  quote  the  full  sub- 
stance of  the  evidence  admitted  or  rejected.  When  the  error 
alleged  is  to  the  charge  of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.  When  the  error  alleged 
is  to  a  ruling  upon  the  report  of  a  master,  the  specifications 
shall  state  the  exception  to  the  report  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  state  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief  at  least 
three  days  before  the  case  is  called  for  hearing.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted. 
,  4  When  there  is  no  assignment  of  errors,  as  required  by  sec- 
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tion  997  of  the  Kevised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court ;  and  errors  not  specified  ac- 
cording to  this  rule  will  be  disregarded;  but  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  ap- 
pellant is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default,  he 
will  not  be  heard,  except  on  consent  of  his  adversary,  and  by 
request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party;  but,  if  a  printed  brief  or  argu- 
ment is  filed,  the  adverse  party  will  be  entitled  to  be  heard  by 
two  counsel. 

In  the  second  circuit  this  rule  is  the  same,  except  that  on 
-October  19,  1891,  section  1  thereof  was  amended  so  as  to  read 
as  follows: 

"  1.  The  counsel  for  the  plai&tiff  in  error,  or  appellant,  shall 
file  with  the  clerk  of  this  court,  at  least  twenty  days  before 
the  case  is  called  for  argument,  ten  copies  of  a  printed  brief, 
one  of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side." 

And  section  3  thereof  was  amended  so  as  to  read  as  follows : 

"  3.  The  counsel  for  a  defendant  in  error,  or  an  appellee, 
shall  file  with  the  clerk,  at  least  ten  days  before  the  case  is 
called  for  hearing,  ten  copies  of  his  printed  brief,  one  of  which 
shall,  on  application,  be  furnished  to  each  of  the  counsel  on 
the  opposite  side.  His  brief  shall  be  of  a  like  character  with 
that  required  of  the  plaintiff  in  error,  or  appellant,  except  that 
no  specification  of  errors  shall  be  required,  and  no  statement 
of  the  case,  unless  that  presented  by  the  plaintiff  in  error,  or 
appellant,  is  controverted." 

In  the  fourth  circuit  the  rule  is  the  same  as  that  in  the  first 
as  above  given ;  the  copies  of  the  brief  must  be  filed,  by  the 
first  section  thereof,  at  least  ten  days  before  any  term  or  ad- 
journed term,  and  by  section  3  thereof  the  copies  of  the  brief 
must  be  filed  at  least  three  days  before  the  term  or  adjourned 
term. 

In  the  seventh  circuit  the  rule  is  the  same  as  in  the  first  as 
above  given,  except  that  the  briefs  are  required  to  be  filed  by 
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the  first  section  thereof  within  twenty  days  after  the  date  of 
the  delivery  by  the  clerk  of  the  printed  recordj  and  by  sec- 
tion 3  thereof  within  twenty  days  after  the  filing  of  the  brief 
of  the  plaintiff  in  error  or  appellant;  and  to  that  section  at  the 
end  thereof  is  added  the  words :  "  Either  party  may,  at  or  be- 
fore the  argument  of  the  cause,  file  a  supplemental  brief  strictly 
confined  to  matter  in  reply  to  this  brief  of  the  opposite  party." 

In  the  eighth  circuit  the  rule  is  the  same  as  that  in  the  first 
as  given  above,  except  that  in  the  first  section  the  words 
"  twenty  days  "  are  substituted  in  the  place  of  the  words  "  ten 
days."  • 

In  the  ninth  circuit  the  rule  is  the  same  as  that  in  the  first 
as  given  above,  except  that  the  first  section  thereof  reads  as 
follows : 

"  1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  twenty  copies  of  a  printed 
brief,  and  serve  upon  counsel  for  the  defendant  in  error  or  the 
appellee  one  copy  thereof,  at  least  ten  days  before  the  case  is 
called  for  argument." 

And  the  third  section  thereof  reads  as  follows : 

"  3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief  and  serve 
upon  counsel  for  plaintiff  in  error  or  appellant  one  copy  thereof, 
at  least  three  days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the 
plaintiff  in  error  or.  appellant,  except  that  no  specification  of 
epror  shall  be  required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  contro- 
verted." 

Sixth  Circuit:  1.  The  counsel  for  the  plaintiff  in  error  shall 
file  with  the  clerk  of  this  court  within  twenty-five  days  after 
the  filing  of  the  printed  copies  of  the  record,  as  required  in 
Eule  23  as  amended,  twenty  copies  of  a  printed  brief,  one  of 
which  shall  on  application  be  furnished  to  each  of  the  counsel 
engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated  — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved,  in  the  manner  in  which  they 
are  raised. 

(2)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
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the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  state  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief,-  within 
forty  days  after  the  filing  of  the  printed  record,  as  required  by 
Eule  23.  His  brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  except  that  no 
statement  of  the  case  shall  be  required  unless  that  presented 
by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  ap 
pellant  is  in  default,  the  case  may  be  dismissed  on  motion ;  and 
when  a  defendant  in  error  or  an  appellee  is  in  default  he  will 
not  be  heard,  except  on  consent  of  the  adversary  and  by  re- 
quest of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no 

printed   brief  or  argument  is  filed,  only  one  counsel  will  be 

heard  for  the  adverse  party;  but  if  a  printed  brief  or  argument 

is  filed,  the  adverse  party  will  be  entitled  to  be  heard  by  two 

counsel. 

Oeal  Arguments. 

XXV. 

First,  Third,  Fourth,  Sixth,  Eighth,  and  Winth  Circuits: 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  en. 

titled  to  open  and  conclude  the  argument  of  the  case.    But 

when  there  are  cross-appeals  they  shall  be  argued  together  as 

one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled 

to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument, 
and  no  more,  without  special  leave  of  the  court,  granted  be- 
fore the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their  dis- 
cretion: Provided  always,  that  a  fair  opening  of  the  case  shall 
be  made  by  the  party  having  the  opening  and  closing  argur 
ments. 

In  the  second  circuit  the  rule  is  the  same  as  that  above  given, 
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except  that  the  third  section  thereof  was  amended  Novem- 
ber 5j  1897,  so  as  to  read  as  follows : 

"  Upon  writs  of  error,  appeals  in  customs  cases,  and  appeals 
from  orders  granting  or  refusing  a  preliminary  injunction,  one 
hour  on  each  side,  and  in  other  cases  two  hours,  will  be  al- 
lowed for  the  argument,  and  no  more,  without  special  leave  of 
the  court  granted  before  the  argument  begins.  The  time  thus 
allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion :  Provided  always,  that  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and 
closing  arguments."  • 

In  XkiQ  fifth  circuii  the  rule  is  the  same  as  that  of  the  jBrst  as 
given  above,  except  that  the  third  section  thereof  was  amended 
February  27,  1894,  so  as  to  read  as  follows: 

"  3.  One  hour  will  be  allowed  for  the  plaintiff  in  error  or 
appellant  to  open  and  present  his  case,  and  one  hour  will  be 
allowed  to  the  defendant  in  error  or  appellee  to  answer;  thirty 
minutes  will  then  be  allowed  to  the  plaintifif  in  error  or  appel- 
lant to  reply.  No  more  time  will  be  allowed  for  argument 
without  special  leave  of  the  court." 

In  the  seventh  circuit  the  rule  is  the  same  as  that  of  the  first 
circuit  as  given  above,  except  that  there  is  added  thereto  a 
fourth  section  reading  as  follows : 

"  4  Beading  at  length  from  briefs  or  reported  cases  shall 
not  be  indulged." 

Form  of  Feinted  Kecoeds,  Aeguments,  and  Beiefs. 
XXVI. 

First,  Second,  Third,  Fifth,  am.d  Eighth  Circuits:  All  rec- 
ords, arguments,  and  briefs,  printed  for  the  use  of  the  court, 
must  be  in  such  form  and  size  that  they  can  be  conveniently^ 
bound  together,  so  as  to  make  an  ordinary  octavo  volume. 

Fourth  Pi/rcuit:  All  records,  arguments,  and  briefs,  printed  for 
the  use  of  this  court,  shall  be  in  small  pica  type,  twenty-four  pica 
"  ems  "  to  a  line,  with  an  index  and  a  suitable  cover  containing 
the  title  of  the  court  and  the  cause,  the  court  frbm  which  the 
case  is  brought  into  this  court,  and  the  number  of  the  case.  Size 
of  pages  to*  be  9i  x  6i  inches,  except  that  in  patent  cases  the 
size  of  the  pages  shall  be  10|  x  7|  inches;  that  is  to  say,  large 
enough  to  bind  in  copies  of  patent-office  drawings  and  specifica- 
tions without  folding.     So  much  of  the  record  as  Was  printed 
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'in  the  court  below  may  be  used  in  this  court  if  they  conform 
to  this  rule. 

Sixth  Circuit:  1.  All  records  shall  be  of  a  uniform  size, 
printed  in  small  pica  type,  twenty-four  pica  "  ems  "  to  a  line, 
forty-eight  lines  to  a  page,  solid,  with  an  index,  and  a  suitable 
cover  containing  the  title  of  the  court  and  cause,  the  court 
from  which  the  case  is  brought  to  this  court,  and  the  number 
of  the  case ;  size  of  pages  to  be  9^  x  6^  inches,  except  that  in 
patent  cases  the  size  of  the  pages  shall  be  lOf  x  7f  inches ;  that 
is  to  say,  large  enough  to  bind  in  copies  of  patent-oflBce  draw- 
ings and  specifications  without  folding. 

2.  All  arguments  and  briefs  of  attorneys  shall  be  printed 
and  conform  as  near  as  practicable  to  the  size  of  the  printed 
record. 

Ninth  Circuit:  Foem  of  Feinted  Eeooeds,  Aeguments,  Beiefs, 
AND  Petitions  foe  Eeheaeing.  ,  1.  All  records  printed  for  the 
use  of  the  court  must  be  printed  on  unruled  white  writing 
paper,  nine  and  one-fourth  inches  long  and  six  and  one-fourth 
inches  wide.  The  printed  page,  exclusive  of  any  marginal  note, 
reference,  or  running  head,  must  be  seven  inches  long  and  four 
inches  wide,  excepting  in  patent  cases  where  counsel  furnish 
to  the  clerk  at  the  time  of  docketing  the  cause  patent-oiSce 
drawings  and  specifications  for  insertion.  In  such  cases  the 
margin  of  the  record  may  be  sufficiently  enlarged  to  accom- 
modate such  drawings  and  specifications.  The  record  must  be 
properly  indexed.  Pica  double  leaded  is  the  only  mode  of 
composition  allowed. 

2.  All  arguments,  briefs,  and  petitions  for  rehearing,  printed 
for  the  use  of  the  court,  must  be  printed  on  unruled  white  writ- 
ing paper,  nine  and  one-fourth  inches  long  and  six  and  one- 
fourth  inches  wide.  The  printed  page,  exclusive  of  any  mar- 
ginal note,  reference,  or  running  head,  must  be  seven  inches 
long  and  four  inches  wide.  Pica  double-leaded  is  the  only  mode 
of  composition  allowed. 

In  the  seventh  circuit  there  is  no  rule  corresponding  with 
Eule  26  as  adopted  in  the  other  circuits. 

Copies  of  Eeooeds  and  Beiefs. 
XXVII. 
First,  Second,  Third,  Fourth,  Fifth,  Sixth,  Eighth,  and  NiMh 
Circuits:  The  clerk  shall  carefully  preserve  in  his  office  one 
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copy  of  the  printed  record  in  every  case  submitted  to  the  court 
for  its  consideration,  and  of  all  printed  motions,  briefs,  and 
arguments  filed  therein. 

In  the  seventh  circuit  there  is  no  such  rule  as  Eule  2Y  as 
adopted  in  the  other  circuits. 

Opinions  of  the  Couet. 
XXVIII. 
First,  Second,  Fifth,  Seventh,  Eighth,  mvd  Ninth  Circuits: 
1.  All  opinions  delivered  by  the  court  shall,  immediately  upon 
the  delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  de- 
livering the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records,  but,  at  the  end  of  each  term,  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Fourth  Circuit:  1.  All  opinions  delivered  by  the  court  shall 
be  printed  under  the  supervision  of  the  judge  delivering  the 
same,  or  of  one  of  the  circuit  judges,  the  cost  of  such  printing 
to  be  paid  by  the  clerk  out  of  the  revenues  of  his  office  and 
charged  to  the  litigants  in  the  respective  cases,  to  be  taxed  and 
allowed  as  other  costs. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

3.  The  clerk  of  this  court  shall  from  time  to  time  cause  two 
sets  of  the  printed  opinions  of  this  court  to  be  bound  in  a  sub- 
stantial manner  into  volumes,  one  set  to  be  kept  in  the  clerk's 
office  and  one  set  to  be  kept  in  the  court  library. 

Sixth  Circuit:  1.  All  opinions  delivered  by  the  court  shall, 
immediately  upon  the  delivery  thereof,  be  handed  to  the  clerk 
to  be  recorded. 

2.  The  opinions  of  the  court  shall  be  printed  under  the  super- 
vision of  the  clerk  by  the  printer  to  whom  the  court  printing 
has  been  awarded  in  accordance  with  paragraph  Y,  Eule  23. 

3.  Opinions  printed  under  the  supervision  of  the  clerk  need 
not  be  copied  into  a  book  of  records;  but  at  the  end  of  each 
term  the  clerk  shall  cause  such  printed  opinions  to  be  bound 
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in  a  substantial  manner  into  one  or  more  volumes,  and  when  so 
bound  they  shall  be  deemed  to  have  been  recorded  within  the 
meaning  of  this  rule. 

4.  The  cost  of  printing  the  opinions  shall  be  defrayed  out  of 
the  amount  received  for  the  same,  and  any  deficit  shall  be  paid 
out  of  such  fees  collected  by  the  clerk  as  are  not  properly  tax- 
able as  costs  in  any  case  pending  in  the  court. 

In  the  third  (yireuit  this  rule  is  the  same  as  in  the  first  circuit 
as  above  stated,  except  that  the  first  section  reads  as  follows: 

"  1.  All  written  opinions  delivered  by  the  court  shall  be  de- 
livered to  the  clerk  and  recorded,"  And  the  second  section  is 
omitted,  and  the  third  section  is  marked  "  2." 

In  the  seventh  circuit  Eule  26  is  the  same  as  Kule  28  in  the 
first  circuit  as  above  stated. 

Eeheaeing. 
XXIX 

First,  Second,  Third,  Fowrth,  cmd  Eighth  Circuits:  A  petition 
for  rehearing  after  judgment  can  be  presented  only  at  the  term 
at  which  judgment  is  entered,  unless  by  special  loave  granted 
during  the  term;  and  must  be  printed,  and  briefly  and  dis- 
tinctly state  its  grounds,  and  be  supported  by  certificate  of 
counsel ;  and  will  not  be  granted,  or  permitted  to  be  argued, 
unless  a  judge  who  oontjurred  in  the  judgment  desires  it  and  a 
majority  of  the  court  so  determines. 

Fifth  Circuit:  A  petition  for  a  rehearing  after  judgment  can 
be  presented  only  during  the  term  at  which  judgment  is  en- 
tered, and  within  twenty  days  after  such  entry,  unless,  by  spe- 
cial leave  granted  by  the  court,  and  must  be  printed  and  briefly 
and  distinctly  state  its  grounds  without  argument,  and  be  sup- 
ported by  certificate  of  counsel ;  and  will  not  be  granted  or 
permitted  to  be  argued  unless  a  judge  who  concurred  in  the 
judgment  desires  it,  and  a  majority  of  the  court  so  determines. 

Sixth  Circuit:  "  A  petition  for  rehearing  after  judgment  can 
be  presented  only  within  thirty  days  after  the  day  when  the 
printed  opinion  of  the  court  is  returned  by  the  printer  to  the 
clerk,  and  can  be  obtained  by  counsel  for  the  parties  (which 
date  the  clerk  shall  note  upon  the  appearance  docket),  unless 
by  special  leave  granted  during  such  thirty  days  "  —  and  must 
be  printed,  and  briefly  and  distinctly  state  its  grounds,  and  be 
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y 
supported  by  certificate  of  counsel;  and  will  not  be  granted, 
or  permitted  to  be  argued,  unless  a  judge  who  concurred  in 
the  judgment  desires  it,  and  a  majority  of  the  court  so  deter- 
mines. 

JVinth  Circuit:  A  petition  for  rehearing  may  be  presented 
within  fifteen  days  after  judgment.  It  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by 
certificate  of  counsel  that  in  his  judgment  it  is  well  founded, 
and  that  it  is  not  interposed  for  delay.  Twenty  printed  copies 
must  be  filed  with  the  clerk  of  this  court. 

In  the  seventh  circuit  Eule  27  corresponds  with  Kule  29  in 
the  other  circuits  and  is  as  follows : 

A  petition  for  rehearing  must  be  filed  within  thirty  days 
after  entry  of  judgment  or  decree,  or  after  filing  of  the  opin- 
ion, shall  be  in  print,  and  be  served  forthwith  by  copy  upon 
the  opposing  party,  who,  within  twenty  days  from  such  serv- 
ice, may  file  a  printed  answer,  and  the  petition  shall  be  deter- 
mined without  oral  arguments,  unless  otherwise  ordered.  If  a 
petition  be  not  filed  within  the  time  allowed  or  upon  the  over- 
ruling of  a  petition,  the  clerk  shall,  without  special  order,  issue 
the  mandate  of  the  court  to  the  court  below.  Ten  copies  of 
such  petition  or  answer  shall  be'  filed  with  the  clerk  of  this 
court. 

Inteeest. 

XXX 

First,  Third,  and  Sixth  Circuits;  1.  In  cases  where  a  writ 
of  error  is  prosecuted  in  this  court  and  the  judgment  of  the 
inferior  court  is  aflirmed,  the  interest  shall  be  calculated  and 
levied,  from  the  date  of  the  judgment  below  until  the  same  is 
paid,  at  the  same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  state  where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceed- 
ings on  the  judgment  of  the  inferior  court,  and  shall  appear  to 
have  been  sued  out  merely  for  delay,  damages  at  a  rate  not  ex- 
ceeding ten  per  cent.,  in  addition  to  interest,  shall  be  awarded 
upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment 
of  money  in  cases  in  equity,  unless  otherwise  ordered  by  this 
court. 
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4.  In  cases  in  admiralty,  damages  and  interest  may  be  al- 
lowed, if  specially  directed  by  the  court. 

In  the  second,  fourth,  fifth,  eighth,  and  ninth  circuits,  the  rule 
is  the  same  as  in  the  first  circuit  above  given,  except  the  words 
"  or  territory  "  are  inserted  after  the  word  "  state  "  and  before 
the  word  "  where  "  in  the  first  section  thereof;  and  in  the  sev- 
enth circuit,  Kule  28,  corresponding  with  Kule  30  in  the  other 
circuits,  is  the  same  as  Rule  30  in  the  second,  fourth,  fifth,  and 

ninth  circuits. 

Costs. 

XXXI. 

First,  Second,  Fourth,  and  Fifth  Circuits:  1.  In  all  cases 

where  any  suit  shall  be  dismissed  in  this  court,  except  where 

the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be 

allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 

agreed  by  the  parties. 

2.  In  all  cases  of  aflBrmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel- 
lant, unless  otherwise  ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be  taxable 
in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party ;  but  in  such  cases  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below,  and 
annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
court  shall  be  paid  before  a  transcript  of  the  record  shall  be  - 
transmitted  to  the  supreme  court. 

In  the  third  circuit  the  rule  is  the  same  as  in  the  first  as  above 
given,  except  that  the  table  of  fees  and  costs  was  amended 
January  10,  1898,  so  as  to  read  as  follows: 

Ordered,  In  pursuance  of  the  act  of  congress  of  February  19, 
1897  (29  Stat,  at  L.  536,  ch.  263),  that  the  following  table  of 
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fees  and  costs  in  the  circuit  courts  of  appeals  be,  and  the  same 
is  hereby,  established,  to  take  eifect  on  the  first  day  of  March, 
A.  D.  1898,  and  np  other  fees  and  costs  than  those  therein 
named  shall  thereafter  be  charged : 

Docketing  a  case  and  filing  the  record $5  00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance  35 

Filing  a  motion,  order,  or  other  paper 35 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words 30 

Entering  a  judgment  or  decrea » 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same ...     1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

EecJeiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute 

or  order  of  court,  one  per  cent,  on  the  amount  so  received,  kept,  and 

paid. 

Preparing  the  record  for  the  printer,  indexing  the  same,  supervising 

the  printing  and  distributing  the  copies  for  each  printed  page  of 

the  record  and  index 35 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  in  addition  for  supervis- 
ing the  printing) SO 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other  process 5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page  (but  not  to  exceed  $5  in  the  whole  for  any  copy) 1  00 

Attorney's  docket  fee 20  00 

In  the  sixth  circuit  the  rule  is  the  same  as  that  in  the  first  as 
given  above,  except  that  a  paragraph  was  added  thereto  by 
amendment  July  6,  1897,  as  follows: 

7.  In  pursuance  of  the  act  of  February  19, 1897,  authorizing 
and  empowering  this  court  to  prepare  a  table  of  fees  to  be 
charged  by  the  clerk  of  this  court,  the  following   table  is 
adopted : 
For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the 

record / |4  00 

For  entering  an  appearance 30 

For  entering  a  continuance >        20 

For  filing  a  motion,  order,  or  other  paper 20 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 

paper,  per  folio  of  each  one  hundred  words 15 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the 

same 80 

For  entering  a  judgment  or  decree 80 

70 
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For  every  search  of  the  records  of  the  court $    80 

For  a  certificate  and  seal 1  50 

For  receiving,  keeping,  and  paying  money  in  pursuance  of  any  stat- 
ute or  order  of  coiirt,  two  per  cent  on  the  amount  so  received,  kept, 
and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal 10  00 

For  preparing  the  record  for  the  printer,  indexing  the  same,  super- 
vising the  printing,  and  distributing  the  printed  copies  to  the 
judges,  the  reporter,  and  the  parties  or  their  counsel,  a  printed  page       SO 

For  issuing  a  writ  of  error  and  accompanying  papers 4  00 

For  a  mandate  or  other  process 4  00 

For  filing  briefs,  for  each  party  appearing 4  CO 

For  every  copy  of  any  opinion  of  the  court,  or  of  any  judge  or  justice 
thereof,  certified  under  seal,  $1  for  every  printed  page,  but  not  to 
exceed  $5  in  the  whole  for  any  copy. 
For  certifying  a  printed  transcript  of  a  record  in  this  court  or  parts 

thereof,  a  printed  page 20 

For  certifying  a  manuscript  transcript  of  a  record  in  this  court  or  a 

part  thereof,  a  folio , 15 

For  furnishing  a  printed  transcript  of  the  record  uncertified  to  other 
persons  than  the  parties  or  their  counsel  of  record,  tof  each  one 
hundred  pages  or  fraction  thereof 2  50 

In  the  seventh  circuit,  Kule  29,  corresponding  with  Rule  31 
in  the  circuits,  is  the  same  as  Eule  31  in  the  first  circuit  as 
above  given.  In  the  eighth  circuit  the  rule  is  the  same  as  that 
in  the  first  as  above  given,  except  that  the  clause  "  except  where 
the  dismissal  is  for  want  of  jurisdiction  "  is  omitted  from  the 
first  section  thereof. 

In  the  ninth  circuit  the  rule  is  the  same  as  in  the  first  cir- 
cuit above  given,  except  that  a  section  is  added  thereto  as  fol- 
lows: 

"7.  Upon  the  clerk's  producing  satisfactory  evidence,  by 
afiBdavit  of  the  acknowledgment  of  the  parties  or  their  sure- 
ties, of  having  served  a  copy  of  any  bill  of  fees  due  by  them, 
respectively,  in  this  court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties  respect- 
ively to  compel  payment  of  said  fees." 

Mandate. 

XXXIL 

First,  Second,  Third,  and  Fourth  Circuits:  In  all  cases  finally 

determined  in  this  court,  a  mandate,  or  other  proper  process 

in  the  nature  of  &  procedendo,  shall  be  issued,  on  the  order  of 

this  court,  to  the  court  below,  for  the  purpose  of  informing 
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such  court  of  the  proceedings  in  this  court,  so  that  further  pro- 
ceedings may  be  had  in  such  court  as  to  law  and  justice  may 
appertain. 

Fifth  Circuit:  Mandates  may  issue  on  apph'cation  of  either 
of  the  parties  at  any  time  after  twenty-one  days  from  the  date 
of  the  decision,  unless  the  court  or  one  of  the  Judges  shall  in 
the  meantime  grant  leave  to  file  a  petition  for  rehearing :  Pro- 
vided, that  in  all  cases  entitled  to  precedence  in  this  court 
under  section  7  of  the  act  approved  March  3,  1891,  the  man- 
date or  other  proper  process  may  be  issued  by  the  clerk  after 
the  expiration  of  seven  days  frotti  the  date  of  the  rendition  of 
the  decree  of  this  court,  unless  otherwise  ordered  by  the  court 
or  one  of  the  judges  thereof. 

Sixth  Circuit:  In  all  cases  finally  determined  in  this  court, 
a  mandate  or  other  proper  process  in  the  nature  oiSi  proce- 
dendo shall  be  issued,  on  the  order  of  this  court,  to  the  court 
below,  for  the  purpose  of  informing  such  court  of  the  proceed- 
ings in  this  court,  so  that  further  proceedings  may  be  had  in 
such  court  as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing 
a,  petition  to  rehear  as  defined  by  Eule  29 ;  and  no  mandate  or 
other  process  of  procedendo  shall  issue  when  a  petition  to  rehear 
is  pending,  unless  specially  ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the  opin- 
ion filed  in  the  cause  in  which  it  is  issued,  and  the  charge  for 
the  same  shall  be  taxed  in  the  costs  of  the  case. 

Ninth  Circuit:  In  all  cases  finally  determined  in  this  court, 
a  mandate  or  other  proper  process  in  the  nature  of  &  procedendo, 
at  the  request  of  counsel  for  the  prevailing  party  and  upon  the 
payment  of  any  costs  due  in  the  case,  shall  be  issued,  as  of 
course  from  this  court,  to  the  court  below,  for  the  purpose  of 
informing  such  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  such  court  as  to  law  and 
justice  may  appertain.  Such  mandate,  if  not  stayed  by  the 
order  of  the  court,  shall  be  issued  on  the  expiration  of  fifteen 
days  from  the  date  of  such  final  determination,  unless  within 
■said  time  a  petition  for  rehearing  be  filed,  in  which  case  the 
mandate  shall  not  issue  until  after  the  determination  of  such 
petition. 

In  the  seventh  circuit,  Eule  30,  corresponding  with  Eule  32 
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of  the  other  circuits,  is  the  same  as  Kule  32  of  the  first  circuit 
as  above  given. 

In  the  eighth  cvr&uit  the  rule  is  the  same  as  that  in  the  first 
circuit  as  above  given,  except  that  there  is  a  note  appended 
thereto,  as  follows : 

By  an  order  entered  February  20, 1893,  the  clerk  is  directed 
to  issue  a  mandate  or  other  proper  process  to  the  court  below, 
in  all  cases,  sixty  days  after  the  final  disposition  thereof,  ex- 
cepting in  cases  dismissed  under  the  provisions  of  Eule  20,  and 
section  1  of  Kule  16,  and  except  in  cases  where  it  shall  be 
otherwise  expressly  ordered. 

CUSTODT   OF   PeISONEES   ON   HaBEAS    OoEPTJS. 
XXXIII. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  declining  to  grant  the  writ  of  haheas  corpus,  the  custody 
of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  writ  after  it  has  been  issued,  the  pris- 
oner shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recogni- 
zance, as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  prisoner,  he  shall  be  enlarged  upon  re- 
cognizance, with  surety,  for  appearance  to  answer  the  judgment 
of  the  appellate  court,  except  where,  for  special  reasons,  sure- 
ties ought  not  to  be  required. 

Kule  31  in  the  seventh  circuit. 

,    Models,  Diageams,  and  Exhibits  of  Mateeial. 
XXXIV. 

Mrst,  Third,  Fourth,  Fifth,  Sixth,  Eighth,  cmd  Ninth  Cir- 
cuits: 1.  Models,  diagrams,  and  exhibits  of  material,  forming 
part  of  the  evidence  taken  in  the  court  below,  in  any  case 
pending  in  this  court  on  writ  of  error  or  appeal,  shall  be  placed 
in  the  custody  of  the  marshal  of  this  court  at  least  ten  days 
before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
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the  hearing  of  a  case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  "When  this  is  not  done, 
it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule ; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best. 

Second  Circuit:  Sec.  1.  Models,  diagrams,  and  exhibits  of 
material  forming  part  of  the  evidence  taken  in  the  court  below, 
in  any  case  pending  in  this  court  on  writ  of  error  or  appeal, 
shall  be  placed  in  the  custody  o^the  clerk  of  this  court  at  least 
ten  days  before  the  case  is  heard  or  submitted. 

Sec.  2.  All  models,  diagrams,  and  exhibits  of  material  placed 
in  the  custody  of  the  clerk  for  the  inspection  of  the  court  on 
the  hearing  of  a  case  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is  not 
done,  it  shall  be  the  duty  of  the  clerk  to  notify  the  counsel  in 
the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule ; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best. 

In  the  seventh  circuit,  Kule  32  corresponds  with  Eule  34  in 
the  other  circuits,  and  is  the  same  as  Eule  34  in  the  first  cir- 
cuit as  above  given. 

ADDITIOI^^AL  KULES. 

XXXV. 
Second  Circuit:  1.  An  appeal  or  writ  of  error  from  a  circuit 
Court  or  a  district  court  in  the  cases  provided  for  in  sections  6 
and  7  of  the  act  entitled  "  An  act  to  establish  circuit  courts 
of  appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other 
purposes,"  approved  March  3,  1891,  and  acts  to  amend  said 
act  approved  February  18, 1895,  and  January  20, 1897,  may  be 
allowed  in  term  time  or  vacation  by  the  circuit  justice  or  by 
any  circuit  judge  within  the  circuit,  or  by  any  district  judge 
within  his  district,  and  the  proper  security  be  taken  and  the 
citation  be  signed  by  him,  and  he  may  also  grant  a  superse- 
deas and  stay  of  execution  or  of  proceedings,  pending  such 
writ  of  error  or  appeal. 
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2.  Where  such  writ  of  error  to  this  court  is  allowed  in  the 
case  of  a  conviction  of  an  infamous  crime  or  in  any  other  crim- 
inal case  in  which  it  will  lie,  the  circuit  court  or  district  court, 
or  any  justice  or  judge  thereof,  shall  have  power,  after  the 
citation  is  served,  to  admit  the  accused  to  bail  in  such  amount 
as  may  be  fixed. 

XXXVL 

In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing 
a  case  and  filing  the  record,  shall  enter  into  an  undertaking 
with  the  clerk,  for  the  payment  of  his  fees,  or  otherwise  satisfy 
him  in  that  behalf. 

At  the  expiration  of  ten  days  after  a  case  has  been  decided, 
the  order  or  decree  thereon  will  be  entered  by  the  court,  and 
the  clerk  will  thereupon  prepare  and  tax  the  bill  of  costs  and 
issue  the  mandate.  Within  said  ten  days  the  parties  may  file 
with  the  clerk  their  proposed  orders  or  decrees  and  bills  of 
costs,  with  proof  of  service  of  the  same  upon  the  opposing  at- 
torneys. 

XXXV. 

Fourth  Circwit:  The  clerk  in  making  his  docket  shall  not  set 
down  for  argument  any  cause  for  any  Saturday  of  the  term 
for  which  such  docket  is  intended,  and  this  court  will  meet  on 
said  days  for  consultation  only. 

Oedee  in   Eelation   to  Assignment  of  Cases  foe  Heaeing. 

XXXV. 

Fifth  Circmt:  Thirty  days  prior  to  the  opening  of  the  regu- 
lar session  of  the  court  the  clerk  is  directed  to  assign  cases  for 
hearing  during  the  first  month  of  the  term  at  the  rate  of  two 
cases  per  day  for  the  first  three  days  of  each  week.  Any  cases 
entitled  by  law  to  preference  in  hearing  shall  be  first  assigned, 
and  thereafter  causes  shall  be  grouped  by  states  and  assign- 
ments made  so  as  to  permit  the  hearing  of  causes  from  one 
state  before  the  causes  from  the  next  state  in  order  shall  be 
called. 

Assignment  of  Judges. 
XXXVL 

It  is  ordered  that  whenever  a  full  bench  of  three  judges  shall 
not  be  made  up  by  the  attendance  of  the  associate  justice  of 
the  supreme  court  assigned  to  the   circuit,  and  of  the  cir- 
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cuit  judges,  so  many  of  the  district  judges,  in  the  order  of  the 
seniority  of  their  respective  commissions  and  qualified  to  sit, 
as  may  be  necessary  to  make  up  a  full  court  of  three  judges, 
are  hereby  designated  and  assigned  to  sit  in  this  court ;  pro- 
vided, however,  that  the  court  may  at  any  time,  by  particular 
assignment,  designate  any  district  judge  to  sit  as  aforesaid. 

Weits  of  Ereoe  in  Oeiminal  Cases. 
XXXVIL 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any  dis- 
trict or  circuit  court  of  the  United  States  within  this  circuit, 
which  may  be  reviewed  under  tfae  provisions  of  the  act  of 
March  3,  1891,  creating  this  court,  and  the  act  of  Congress 
amendatory  thereof,  approved  Jahuar}'^  20,  1897,  may  be  al- 
lowed in  term  time  or  in  vacation  by  the  circuit  justice  assigned 
to  this  circuit,  by  either  of  the  circuit  judges,  or  by  any  dis- 
trict judge  who  presided  on  the  trial,  and  the  proper  security 
be  taken,  and  the  citation  be  signed  by  him,  and  he  may  also 
gra,nt  a,  supersedeas  and  stay  of  execution  or  proceedings  pending 
the  determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  any  criminal  case 
as  aforesaid,  the  circuit  court  or  district  court  before  which  the 
accused  was  tried,  or  the  trial  judge,  or  the  circuit  justice  as- 
signed to  the  circuit,  or  either  of  the  circuit  judges,  shall  have 
the  power,  after  the  citation  has  been  duly  served,  to  admit 
the  accused  to  bail  in  such  amount  as  may  be  fixed,  such  bail 
bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in  the 
appendix  to  these  rules. 

Appendix  to  Eule  37. 

Form  of  Appea/rance  Bond  on  Writ  of  Error  in  Criminal  Cases. 

Know  all  Men  by  these  Presents : 

That  we, as  principal,  and as  sureties, 

are  held  and  6rmly  bound  unto  the  United  States  of  America 

in  the  full  and  just  sum  of dollars,  to  be  paid  to  the  said 

United  States  of  America,  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  ad- 
ministrators, jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day' of ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
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Whereas,  lately  at  the terra,  A.  D.  189—,  of  the 

court  of  the  United  States  for  the  district  of  ,  in 

a  suit  pending   in   said  court  between  the  United  States  of 

America,  plaintiff,  and ,  defendant,-  a  judgment  and 

sentence  was  rendered  against  the  said ,  and  the  said 

has  obtained  a  writ  of  error  from  the  United  States 

circuit  court  of  appeals  for  the  fifth  circuit,  to  reverse  the  judg- 
ment and  sentence  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  United  States  of  America,  citing  and  admonishing 
the  United  States  of  America  to  be  and  appear  in  the  United 
States  circuit  court  of  appeals  for  the  fifth  circuit,  at  the  city  of 
New  Orleans,  Louisiana,  thirty  days  from  and  after  the  date  of 
said  citation,  which  citatioij  has  been  duly  served: 

JS'ow  the  condition  of  the  above  obligation  is  such,  that  if  the 

said shall  appear  in  the  United  States  circuit  court 

of  appeals  for  the  fifth  circuit,  on  the  first  day  of  the  next  term 

thereof,  to  be  held  at  the  city  of ,  on  the  first  Monday 

in  ,  A.  D.  189 — ,  and  from  day  to  day  thereafter  during 

said  term,  and  from  term  to  term,  and  from  time  to  time,  until 

finally  discharged  therefrom,  and  shall  abide  by  and  obey  all 

orders  made  by  the  said  United  States  circuit  court  of  appeals  for 

the  fifth  circuit  in  said  cause,  and  shall  surrender  himself  in 

execution  of  the  judgment  and  sentence  appealed  from  as  said 

court  may  direct,  if  the  judgment  and  sentence  of  the  said 

court  against  him  shall  be  affirmed  by  the  said  United 

States  circuit  court  of  appeals  for  the  fifth  circuit,  then  the 

above  obligation  to  be  void,  else  to  remain  in  full  force,  virtue, 

and  effect.  .     [Seal.] 

.     [Seal] 

.    [Seal.] 

Approved : 

,  Judge  of  the . 

Testimony  in  Admiealty  Cases  After  Appeal. 
XXXV. 
Simth  Circuit:  In  admiralty  appeals  no  testimony  shall  be 
taken  except  under  a  commission  issued  from  this  court  to  a 
clerk  of  a  United  States  court  or  a  United  States  commissioner, 
by  direction  of  the  court,  the  circuit  judge,  qualified  to  sit  on 
appeal  in  such  case,  after  cause  shown  to  such  court,  justice  or 
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judge  that  such  evidence  is  material  and  necessary,  and  could 
not  by  due  diligence  have  been  produced  at  the  original  hear- 
ing. Such  testimony  shall  be  taken  only  upon  interrogatories 
settled  by  such  court,  justice,  or  judge,  upon  at  least  ten  days' 
previous  notice  to  the  opposing  party  or  his  attorney  (accom- 
panied with  a  copy  of  the  proposed  interrogatories)  and  upon 
cross-interrogatories  to  be  settled  at  the  same  time  after  five 
days'  previous  notice  of  the  same,  with  copy  thereof  to  be  served 
upon  counsel  offering  testimony. 

Disposition  of  Fees  Not  Costs  in  Cases. 
XXXVI. 
All  fees  collected  by  the  clerk  which  are  not  properly  tax- 
able as  costs  in  any  case  pending  in  the  court  and  which  are 
not  by  law  required  to  be  deposited  by  him  in  the  treasury  of 
the  United  States,  after  the  payment  ofanj  deficit  arising  from 
the  printing  of  opinions,  shall  constitute  a  fund  to  be  expended 
in  the  purchase  of  law  books  for  the  library  of  the  court  by  the 
clerk,  under  the  direction  of  the  court.  And  it  shall  be  the 
duty  of  the  clerk  to  render  to  the  court  for  its  examinatioii  and 
approval  a  quarterly  account  of  such  fees  received  and  dis- 
bursed by  him. 

'  Call  and   Oedee  of  the  Docket. 
XXXVIL 

1.  The  court  on  the  first  day  of  each  calendar  session  will 
•begin  calling  the  cases  for  argument  in  the  order  in  which  they 
istand  on  the  docket  and  proceed  from  day  to  day  during  the 
session  in  the  same  way.  If  the  parties  or  either  of  them  shall 
be  ready  when  the  case  is  called,  the  same  will  be  heard,  and 
if  neither  party  shall  be  ready  to  proceed  with  the.  argument, 
the  case  will  be  continued  to  the  next  calendar  session. 

2.  Each  day's  calendar  shall  consist  of  the  six  cases  next  in 
order  after  the  case  last  submitted  on  the  previous  day,  but  the 
calendar  will  not  include  any  case  continued  or  passed  by  the 
court  or  stipulation  of  counsel  before  the  adjournment  of  court 
on  the  previous  day.  The  calendar  for  each  day  shall  be  ex- 
(hibited  in  the  clerk's  office  at  the  adjournment  of  court  on  the 
previous  day.  Counsel  choosing  to  rely  on  the  judgment  of 
the  clerk  as  to  the  probable  time  of  the  hearing  of  any  case, 
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otherwise  than  as  shown  in  the  day's  calendar  above  provided 
for,  must  do  so  at  their  own  risk. 

3.  Two  or  more  cases  involving  the  same  question  may  by 
leave  of  the  court  be  heard  together,  but  they  must  be  argued 
as  one  case. 

1.  An  appeal  or  writ  of  error  from  a  circuit  court  or  a  dis- 
trict court  to  this  court  in  the  cases  provided  for  in  sections  6 
and  Y  of  the  act  entitled  "  An  act  to  establish  circuit  courts  ' 
of  appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other 
purposes,"  approved  March  3,  1891,  and  acts  to  amend  said  act 
approved  February  18,  1895,  and  January  20,  1897,  may  be  al- 
lowed in  term  time  or  vacation  by  the  circuit  justice  or  by 
either  circuit  judge  within  the  circuit  or  by  any  district  judge 
within  his  district,  and  the  proper  security  be  taken,  and  the 
citation  be  signed  by  him ;  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings,  pending  such  writ  of 
error  or  appeal. 

2.  "Where  such  writ  of  error  to  this  court  is  allowed  in  the 
case  of  a  conviction  of  an  infamous  crime  or  in  any  other  crim- 
inal case  in  which  it  will  lie,  the  circuit  court  or  district  court, 
or  anj'  justice  or  judge  thereof,  shall  have  power,  after  the  cita- 
tion is  served,  to  admit  the  accused  to  bail  in  such  amount  as 
may  be  fixed. 

Cleek's  Kepoet. 
XXXIIL 
Seventh  Circuit:  The  clerk  shall  keep  an  accurate  account  of 
all  moneys  received  by  him  for  fees  in  oases  pending  in  the 
court,  and  shall  deposit  the  same  in  a  national  bank  to  be  des- 
ignated by  the  senior  circuit  judge.  And  as  often  as  once  in 
three  months  he  shall  submit  to  the  court  a  detailed  report 
showing  all  moneys  received  by  him  for  fees  since  the  last  re- 
port, and  all  moneys  paid  out,  if  any. 

Cleek. 
XXXIV. 
All  fees  collected  by  the  clerk,  which  are  not  properly  tax- 
able as  costs  in  any  case,  and  which  are  not  by  law  required  to 
be  by  him  deposited  in  the  treasury  of  the  United  States,  after 
the  payment  of  any  deficit  arising  from  the  printing  of  opin- 
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ions,  shall  constitute  a  fund  to  be  expended  in  the  purchase  of 
law  books  for  the  library  of  the  court,  by  the  clerk  under  the 
direction  of  the  court. 

It  shall  be  the  duty  of  the  clerk  to  render  to  the  court  for 
its  examination  and  approval  a  quarterly  account  of  such  fees 
received  and  disbursed  by  him. 

Writs  of  Eeeoe  in  Ceiminal  Oases. 
XXXV. 

Eighth  Circuit:  1.  Writs  of  error  to  review  criminal  cases 
tried  in  any  district  or  circuit  court  (^  the  United  States  within 
this  circuit,  which  may  be  reviewed  under  the  provisions  of 
the  act  of  March  3,  1891,  creating  this  court,  and  the  act  of 
congress  amendatory  thereof,  approved  January  20, 1897,  may 
be  allowed  in  term  time  or  in  vacation  by  the  circuit  justice 
assigned  to  this  circuit,  or  by  either  of  the  circuit  judges  within 
the  circuit,  or  by  any  district  judge  within  his  district,  and  the 
proper  security  be  taken,  and  the  citation  signed  by  him,  and 
he  may  also  grant  a  supersedeas  and  stay  of  execution  or  pro- 
ceedings, pending  the  determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases 
aforesaid,  the  circuit  court  or  district  court  before  which  the 
accused  was  tried,  or  the  district  judge  of  the  district  wherein 
he  was  tried,  within  the  district,  or  the  circuit  justice  assigned 
to  the  circuit,  or  either  of  the  circuit  judges  within  the  circuit, 
shall  have  the  power,  after  the  citation  has  been  duly  served, 
to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed, 
such  bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed 
in  the  appendix  to  these  rules. 

Assignment  of  Causes  foe  Heaeing. 
XXXV. 
Ninth  Circuit:  1.  Thirty  days  prior  to  the  opening  of  any 
calendar  session  of  the  court,  the  clerk  is  directed  to  assign 
causes  for  hearing  at  the  rate  of  one  case  for  each  Monday, 
and  two  cases  per  day  for  the  following  four  days  of  each 
week.  Causes  shall  be  grouped  by  states,  and  assignments 
made,  so  as  to  permit  the  hearing  of  causes  from  one  state 
before  the  causes  from  the  next  state  in  order  shall  be  called ; 
causes  from  the  northern  district  of  California  shall  be  assigned 
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for  hearing  last.  Any  causes  entitled  by  law  to  preference  in 
hearing  shall  be  first  assigned  and  take  precedence  over  other 
causes  from  the  same  state. 

2.  A  stipulation  to  continue  a  case  to  the  foot  of  the  calen- 
dar, or  in  any  way  change  the  day  assigned  for  hearing,  will 
not  be  recognized  as  binding  upon  the  court,  and  no  such 
change  will  be  made  except  by  order  of  the  court  for  reason 
shown. 

3.  Ten  days  before  each  calendar  session  of  the  court  the 
clerk  shall  prepare  and  cause  to  be  printed  a  calendar  of  the 
causes  assigned  for  the  approaching  session. 

Teems  and  Sessions  of  the  Cotjet. 
XXXVL 

1.  One  term  of  this  court  shall  be  held  annually  on  the  first 
Monday  of  October  and  adjourned  sessions  on  the  first  Mon- 
day of  each  month  in  the  year.  All  sessions  shall  be  held 
at  San  Francisco,  unless  otherwise  especially  ordered  by  the 
court. 

2.  The  October,  February,  and  May  sessions  shall  be  known 
as  calendar  sessions,  and  shall  be  sessions  for  the  trial  of  all 
causes  that  shall  have  been  placed  upon  the  calendar  in  pur- 
suance of  Rule  35. 

3.  A  term  of  this  court  shall  be  held  annually  in  the  city  of 
Seattle,  in  the  state  of  "Washington,  and  in  the  city  of  Port- 
land, in  the  state  of  Oregon.  The  Seattle  term  shall  be  held 
beginning  upon  the  second  Monday  in  September,  and  the 
term  at  Portland  shall  be  held  beginning  upon  the  third  Mon- 
day in  September.  All  appeals .  and  writs,  of  error  from  the 
circuit  and  district  courts  for  the  district  of  Washington  shall 
be  heard  at  said  annual  term  in  the  city  of  Seattle,  unless  it  is 
stipulated  by  the  parties  thereto  that  they  be  heard  at  San 
Francisco.  All  appeals  and  writs  of  error  from  the  circuit 
and  district  courts  for  the  district  of  Oregon  shall  be  heard  at 
said  annual  term  in  the  city  of  Portland,  unless  it  be  stipulated 
by  the  parties  thereto  that  they  be  heard  at  San  Francisco. 
Appeals  and  writs  of  error  from  the  circuit  and  district  courts 
for  the  districts  of  Idaho  and  Montana  may,  upon  the  stipula- 
tion of  the  parties  thereto,  be  heard  at  the  annual  term  to  be 
held  either  at  Seattle  or  Portland. 
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Ceetification  OF  Feinted  Matter. 

XXXVIL 

In  all  cases  taken  to  the  supreme  court,  or  otherwise  where 

printed  matter  is  certified,  the  fees  of  the  clerk  of  this  court 

for  certifying  to  such  printed  matter  are  hereby  fixed  at  the 

rate  of  ten  cents  per  folio  of  one  hundred  words. 

EULES  IN  ADMIEALTY  ADOPTED  IN  THE  SECOND 

CIECUIT. 

Appeals  and  New  Pleadings. 
L  • 

An  appeal  to  the  circuit  court  of  appeals  shall  be  taken  by 
filing  in  the  ofiice  of  the  clerk  of  the  district  court,  and  serv- 
ing on  the  proctor  of  the  adverse  party  a  notice  signed  by  the 
appellant  or  his  proctor,  that  the  party  appeals  to  the  circuit 
court  of  appeals  from  the  decree  complained  of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in 
the  district  court,  unless  the  appellate  court,  on  motion,  other- 
wise order. 

Notice  and  Bond. 
II. 

Sec.  1.  "When  a  notice  of  appeal  is  served,  the  appellant  shall 
file  in  the  clerk's  ofiice  of  the  district  court  a  bond  for  costs  of 
the  appeal,  with  sufficient  surety  in  the  sum  of  $250,  condi- 
tioned that  the  appellant  shall  prosecute  his  appeal  to  effect 
and  pay  the  costs,  if  the  appeal  is  not  sustained.  Such  security 
shall  be  given  within  ten  days  after  filing  the  notice,  or  the 
appeal  shall  be  deemed  abandoned,  and  the  decree  of  the  court 
below  enforced,  unless  otherwise  ordered  by  a  judge  of  this 
court. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of 
the  decree  of  the  court  below,  the  bond  which  he  shall  give 
shall  be  a  bond  with  sufficient  surety  in  such  further  sum  as 
the  judge  of  the  district  court  or  a  judge  of  this  court  shall 
order,  conditioned  that  he  will  abide  by  and  perform  whatever 
decree  may  be  rendered  by  this  court  in  the  cause,  or  on  the 
mandate  of  this  court  by  the  court  below. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such  bonds, 
give  notice  of  such  filing,  and  of  the  names  and  residences  of 
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the  sureties,  and  if  the  appellee,  within  two  days,  excepts  to 
the  sureties;  they  shall  justify,  on  notice,  within  two  days  after 
such  exception. 

Kbview  in  Paet  Only. 
IIL 
The  appellant  may  also,  at  his  option,  state  in  his  notice  of 
appeal  that  he  desires  only  to  review  one  or  more  questions 
involved  in  the  cause,  which  questions  must  be  clearly  and 
succinctly  stated ;  and  he  shall  be  concluded  in  this  behalf  by 
such  notice,  and  the  review  upon  such  an  appeal  shall  be  lim- 
ited to  such  question  or  questions. 

Apostles  on  Appeal  to  Contain, 
IV. 
Sec.  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in 
cases  where  a  general  notice  of  appeal  is  served,  consist  of 
the  following: 

(1)  A  caption  exhibiting  the  proper  style  of  the  court  and 
the  title  of  the  cause,  and  a  statement  showing  the  time  of  the 
commencement  of  the  suit ;  the  names  of  the  parties,  setting 
forth  the  original  parties  and  those  who  have  become  parties 
before  the  appeal,  if  any  change  has  taken  place ;  the  several 
dates  when  the  respective  pleadings  were  filed ;  whether  or 
not  the  defendant  was  arrested,  or  bail  taken,  or  property  at- 
tached, or  arrested,  and  if  so,  an  account  of  the  proceedings 
thereunder ;  the  time  when  the  trial  was  had,  and  the  name 
of  the  judge  hearing  the  same ;  whether  or  not  any  question 
was  referred  to  a  commissioner  or  commissioners,  and  if  so, 
the  result  of  the  proceedings  and  report  thereon;  the  date  of 
the  entry  of  the  interlocutory  and  final  decrees ;  and  the  date 
when  the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court 
which  appellant  may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners  to  which 
exception  may  have  been  taken,  with  the  order  or  orders  of 
the  court  respecting  the  same,  and  the  exceptions  to  the  re- 
port, and  so  much  of  the  testimony  taken  in  the  proceeding 
as  may  be  necessary  to  a  review  of  the  exceptions. 
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(6)  All  opinions  of  the  court,  whether  upon  interlocutory- 
questions  or  finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal ;  and 

(8)  The  assignments  of  error. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise 
ordered  by  the  judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek 
only  to  review  one  or  more  questions  involved  in  the  cause, 
the  apostles  may,  by  stipulations  between  the  proctors  for  the 
respective  parties,  contain  only  such  papers  and  proceedings 
and  evidence  as  are  necessary  to  jeview  the  questions  raised 
by  the  appeal. 

Ceetifting  Eecoeds. 
V. 

The  appellants  shall,  within  thirty  days  after  giving  notice 
of  appeal,  procure  to  be  filed  in  this  court  the  apostles  certified 
by  the  clerk  of  the  district  court,  or  in  case  of  a  special  ap- 
peal, the  stipulated  record,  with  the  certification  by  the  said 
clerk  of  all  papers  contained  therein  on  file  in  his  office. 

If  Appeakanoe  of  Appellee  Not  Enteeed, 
VL 
If  the  appellee  does  not  cause  his  appearance  to  be  entered 
in  this  court  within  ten  days  after  service  on  his  proctor  of 
notice  that  the  apostles  are  filed  in  this  court,  the  appellant 
may  proceed  expoMrie  in  the  cause,  and  have  such  decree  as  the 
nature  of  the  case  may  demand. 

New  Allegations,  etc. 
VII. 
Upon  sufficient  cause  shown,  this  court,  or  any  judge  thereof, 
may  allow  either  appellant  or  appellee  to  make  new  allega- 
tions or  pray  different  relief,  or  interpose  a  new  defense,  or 
.take  new  proofs.  Application  for  such  leave  must  be  made 
within  fifteen  days  after  the  filing  of  the  apostles  and  upon  at 
least  four  days'  notice  to  the  adverse  party. 

New  Pleadings  —  New  Testimony. 
VIIL 

If  leave  be  granted  to  make  new  allegations,  pray  different 
relief  or  interpose  a  new  defense,  the  moving  party  shall, 
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within  ten  days  thereafter,  serve  such  new  pleading,  duly  veri- 
fied, on  the  adverse  party,  who  shall,  if  such  pleading  he  a 
libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be 
taken  and  filed  within  thirty  days  after  the  entry  of  the  order 
granting  such  leave,  and  the  adverse  party  may  take  and  fib 
counter  testimony  within  twenty  days  after  such  filing. 

New  Testimony  —  How  Taken. 
IX 
Such  testimony  shall  be  taken  by  deposition  befpre  any 
United  States  commissioner,  or  notary  public,  upon  reasonable 
notice  in  writing  given  to  the  opposite  party ;  or  by  commis- 
sion issued  out  of  this  court  with  interrogatories  annexed. 
Upon  proper  cause  shown,  the  court  may  grant  an  open  com- 
mission. 

Feinting  New  Pleadings  and  Testimony. 
X 
If  new  pleadings  are  filed  or  testimony  taken  in  this  court, 
the  same  shall  also  be  printed  and  furnished  by  the  clerk,  as 
in  the  twenty-third  general  rule  provided. 

Motions. 

XL 

All  motions  shall  be  made  upon  at  least  four  days'  noticfi. 

Weit  op  Inhibition. 
XIL 

A  writ  of  inhibition  may  be  awarded  by  this  court  on  mo- 
tion of  the  appellant  to  stay  proceedings  in  the  court  beloW 
when  circumstances  require. 

Mandamus. 
XIIL 
A  mandamus  may,  in  like  manner,  be  obtained,  to  compel  a 
return  of  the  apostles  when  unreasonably  delayed  by  the  clerk, 
or  court,  below. 

Cases  to  be  Placed  on  Docket. 
XIV. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  print- 
ing of  the  apostles  is  completed  by  the  clerk.  ■ 
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Beiefs. 
XV. 

Sec.  1.  Counsel  for  the  appellant  shall  file  with  the  clerk  of 
this  court,  at  least  twenty  days  before  the  case  is  called  for 
argument,  ten  copies  of  a  printed  brief,  and  shall  at  the  same 
time  serve  two  copies  thereof  on  the  proctors  of  record,  or  on 
the  counsel  engaged  upon  the  opposite  side.  This  brief  shall 
contain  in  order  here  stated : 

(1)  A  statement  of  the  nature  of  the  appeal,  the  court  from 
which  the  appeal  is  taken,  and  a  concise  abstract  or  statement 
of  the  case,  presenting  succinctly  t%e  questions  involved,  and 
the  manner  in  which  they  were  raised. 

(2)  If  the  pleadings  have  been  amended  in  this  court  or  new 
proofs  have  been  taken,  it  shall  be  stated  what  amendments 
have  been  made  and  in  what  respect  the  new  proofs  have 
changed,  or  tended  to  change,  the  case  as  made  in  the  court 
below. 

(3)  A  brief  of  the  argument  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  folios  of  the  record  or  to  the  numbers  of  the  questions,  and 
the  authorities  relied  upon  in  support  of  each  point. 

Sec.  2.  The  counsel  for  the  appellees  shall  file  with  the  clerk 
of  the  court  ten  printed  copies  of  his  brief  and  serve  two  copies 
thereof  at  least  ten  days  before  the  case  is  called  for  argument. 
His  brief  shall  be  of  a  like  character  with  that  required  of  the 
appellant,  and,  in  case  new  proofs  are  taken  on  behalf  of  the 
appellee,  the  brief  shall  so  state  and  wherein  the  new  proofs 
have  changed  the  case  as  made  in  the  court  below. 

Sec.  3.  The  reasonable  expense  of  printing  briefs  shall  be  an 
item  of  taxable  costs. 

Mandates. 
XVL 

The  decrees  of  this  court  shall  direct  that  a  mandate  issue 
to  the  court  below. 

Extension  of  Time. 
XVIL 
The  time  specified  in  the  foregoing  rules  for  any  proceeding 
may  be  extended  by  order  of  a  judge  of  this  court. 
71 
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"When  Eules  or  Disteict  Couets  to  Applt. 
XVIIL 
In  all  matters,  in  civil  causes  of  admiralty  and  maritime 
jurisdiction,  not  expressly  provided  for  by  the  foregoing  rules 
of  this  court,  the  rules  of  practice  of  the  district  court  of  the 
district  in  which  the  cause  was  decided,  being  in  force  at  the 
time  (not  being  inconsistent  with  these  rules),  will  be  adopted 
so  far  as  may  seem  proper. 

What  Geneeal  Eules  Shall  be  Deemed  Admiealtt  Eules. 

XIX. 
The  following  of  the  general  i-ules  of  this  court,  and  no 
others,  shall  be  deemed  admiralty  rules,  viz. :  Eules  3,  4,  5,  6, 
7,  9,  11,  12;  section  4  of  Eule  14;  Eules  15,  16,  17,  18,  19,  20, 
21,  22;  amended  Eule  23;  Eules  25,  26,  27,  28,  29;  section  4 
of  Eule  80;  Eules  31,  32  and  34;  and  Eule  36. 

INSTEUCTIONS  FOE  MAKING  UP  EEOOEDS  UPON 
APPEALS  AND  WEITS  OF  EEEOE,  FOUETH  CIK- 
OUIT. 

Cleek's  Office, 
United  States  CiEomT  Couet  of  Appeals, 

FOTJETH    CiEOOTT. 

Eiohmortd,  July  1, 1896. 

In  taking  appeals  and  writs  of  error,  and  in  making  up  the 
transcripts  of  record  to  this  court,  it  is  necessary  that  some 
uniform  method  shall  be  followed. 

Owing  to  the  diverse  local  practice  in  the  several  states  of 
the  circuit  there  cannot  be  uniformity  while  such  local  prac- 
tice is  adhered  to  in  merely  matters  of  form.  These  instruc- 
tions are  published  with  the  sanction  of  the  court,  and  attor- 
neys and  clerks  are  respectfully  requested  to  follow  them  as  to 
matters  of  form  and  practice. 

Henet  T.  Melonet,  Clerk. 

Method  of  Taking  Appeals. 

"Writs  of  error  and  citations  are  no  longer  made  returnable 

to  the  term  day  of  the  appellate  court,  but  are  made  returnable 

not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 

whether  that  day,  which  is  the  return  day,  fail  in  vacation  or 
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in  term  time ;  and  the  record  must  be  filed  in  the  clerk's  office 
of  this  court  before  the  return  day,  unless  the  time  be  enlarged 
as  provided  in  section  1  of  Kule  16.  In  that  case  the  order  of 
enlargement  must  be  filed  with  the  clerk  of  this  court. 

Eule  XI,  entitled  "Assignment  of  Errors,"  requires  the 
plaintiff  in  error,  or  appellant,  to  file  with  the  court  ielow,  with 
his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  etc.  This  practically  abolishes  the  necessity  of  pursu- 
ing the  old  method  of  praying  appeals  in  "open  court;  "  and 
all  appeals  and  writs  of  error  should  be  prayed  for  hj  petition 
in  writing  addressed  to  the  court  beiow,  or  to  the  judge  in  va- 
cation, who  allows  the  writ  or  the  appeal,  by  an  order  in  writ- 
ing, approves  the  appeal  or  supersedeas  bond,  and  signs  the 
citation. 

In  cases  brought  up  by  writ  of  error  from  either  the  circuit 
or  district  courts,  the  clerh  of  the  circuit  court,  or  the  clerk  of 
this  court,  issues  the  writ  of  error,  which  writ  fixes  the  return 
day  of  the  writ  to  this  court,  and  the  citation  should  bear  the 
same  return  day.  But  in  cases  of  appeal  (in  admiralty  or  in 
equity),  the  citation  alone  fixes  the  return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal, 
should  hereafter  be  taken  in  the  following  manner: 

1.  Petition  in  writing  for  the  appeal,  or  writ  of  error,  ad- 
dressed to  the  court  below,  or  the  judge  thereof  in  vacation. 

2.  The  petition  must  be  accompanied  with  an  assignment  of 
«rrors,  and  a  prayer  for  reversal. 

3.  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the 
signing  of  the  citation  by  the  judge  allowing  the  appeal  or 
writ. 

4.  Order  in  writing  of  the  judge  allowing  the  writ  of  error 

or  appeal. 

6.  Issuing  the  writ  of  error  by  the  clerh  of  the  circuit  court, 

or  of  this  court. 

6.  In  case  it  is  desired  to  have  the  writ  of  error  issued  by 
the  clerk  of  this  court,  a  certified  copy  of  the  petition  and 
order  allowing  the  writ,  under  the  seal  of  fhe  court,  with  a  fee 
of  $5  for  issuing  it,  must  be  transmitted  to  the  clerk  of  this 
•court,  and  the  writ  will  be  issued  and  forwarded  to  the  clerk 
of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  with 
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the  clerk  of  the  lower  court,  and  incorporated  into  and  certi; 
filed  up  in  the  record  by -him  to  this  court,  except  the  writ  of 
error  and  the  citation,  the  originals  of  which,  after  having 
been  duly  served,  must  be  attached  to  and  bound  in  the  record 
at  their  respective  places.  (For  service  of  writ  of  error,  see 
§  1007,  Eev.  Stat.) 

Kules  of  this  court,  blank  writs  of  error,  appeal  and  swper- 
sedeas  bonds,  citations,  and  orders  of  appearance,  may  be  had 
of  the  clerks  of  the  lower  courts,  or  of  the  clerk  of  this  court 
upon  application. 

Making  up  Recoeds, 

In  making  up  a  transcript  of  the  record,  clerks  are  requested 
to  make  a  distinct  title  or  heading  to  each  paper  or  proceed- 
ing copied  into  the  record,  with  the  date  of  filing  the  same,  or 
the  date  of  such  proceeding,  and  to  write  upon  one  side  of  the 
paper  in  a  clear,  legible  hand.  And  a  complete  index  should 
be  made  and  attached  to  the  record  at  the  beginning  of  it. 

In  order  to  have  uniformity,  records  should  be  commenced 
with  the  style  and  the  term  of  the  court  at  which  the  judg- 
ment or  decree  is  entered,  after  the  following  form : 
The  United  States  of  America,  District  of ,  to- wit: 

At  a  Circuit  (or  District)  Court  of  the  United  States  for  the 

District  of ,  begun  and  held  at  the  court-house  in  the 

city  of ,  on  the  first  Monday  of ,  being  the day 

of  the  same  month,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety . 

Present:  The  Honorable ,  Circuit  Judge,  or 

-,  Judge  of  the District  of 


Among  other  were  the  following  proceedings,  to-wit: 
A.  B.  \  In  Equity*(or) 

vs.    >■  In  Admiralty  (or) 
C.  D.  )  At  Law. 
Bill  of  Complaint  (or) 
Libel  (or) 
Declaration  (or  Complaint). 

Filed, ,  189-  (date  of  filing). 

(Copy  same  with  indorsements,  and  any  accompanying  par 
pers  and  exhibits,  and  so  on  with  every  paper  or  proceeding  in 
the  case.) 
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Every  paper  or  proceeding  should  have  a  distinct  heading 
or  title  of  what  it  is  that  follows  under  it,  and  the  date  of  the 
filing  of  the  paper  or  of  the  proceeding. 

A  complete  record,  as  required  by  Eule  14,  mus(;  be  made  in 
all  cases  (for  record  in  admiralty  cases  see  section  6  of  that 
rule),  but  as  to  the  general  order  of  making  up  a  record,  the 
following  examples  are  given : 

In  Equity. 

1.  Style  of  court  as  above. 

2.  Bill  of  complaint,  etc. 

3.  Process.  * 

4.  Marshal's  return. 

5.  Answer.  ' 

6.  Replication. 

7.  Testimony  and  exhibits  for  complainant. 

8.  Testimony  and  exhibits  for  defendant. 

9.  Testimony  and  exhibits  in  rebuttal  (if  any). 

10.  Opinion. 

11.  Decree. 

13.  Petition  for  appeaL 

13.  Assignment  of  errors. 

14.  Appeal  bond  and  approval. 

15.  Order  allowing  appeaL 

16.  Citation. 

17.  Clerk's  certificate. 

In  Admiralty. 

1.  Style  of  court. 

2.  Libel. 

3.  Process. 

4.  Marshal's  return. 

5.  Claim. 

6.  Stipulation. 

7.  Answer. 

8.  Testimony  and  exhibits  for  libelant. 

9.  Testimony  and  exhibits  for  respondent. 

10.  Testimony  and  exhibits  in  rebuttal  (if  any). 

11.  Opinion. 
13.  Decree. 

13.  Petition  for  appeal. 
14i  Assignment  of  errors. 

15.  Appeal  bond  and  approval 

16.  Order  allowing  appeal. 

17.  Citation. 

18.  Clerk's  certificate. 
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At  Law, 

1.  Style  of  court. 

2.  Declaration. 

3.  Process. 

4.  Marshal's  return. 

5.  Plea  or  demurrer,  etc. 

6.  Joining  of  issue. 

7.  Impaneling  jury. 

8.  Verdict 

9.  Judgment. 

10.  Bill  of  exceptions. 

11.  Petition  for  writ  of  error. 
13.  Assignment  of  errors. 

13.  Bond  and  approval 
14  Order  allowing  writ. 

15.  Writ  of  error. 

16.  Citation. 

17.  Clerk's  certificate. 

The  numerical  order  of  the  above  list  of  proceedings  maybe 
transposed  whenever  the  order  of  the  proceeding  is  different. 

Of  course  it  is  impossible  to  give  information  and  directions 
to  cover  the  details  of  every  case,  for  there  are  not  two  cases 
alike ;  but  the  above  does  cover  the  substantial  parts  of  every 
case. 

While  a  full  record  is  necessary,  yet  it  is  expected  that  coun- 
sel on  both  sides  will  exercise  care  that  no  matter  not  neces- 
sary to  a  full  and  complete  review  of  the  case  shall  be  put  into 
the  record.  Whenever  any  agreement  shall  be  entered  into  by 
counsel  with  regard  to  the  making  up,  or  the  printing  of,  the 
record  under  Kule  23,  the  agreement  must  be  copied  into  the 
record. 

All  records  are  transmitted  to  the  appellate  court  by  order 
of  the  court  below ;  and  if  such  order  is  not  expressed  in  writ- 
ing, it  is  implied,  and  the  clerk  should  always  enter  immedi- 
ately preceding  his  certificate  the  following  order: 

And,  thereupon,  it  is  ordered  by  the  court  here  that  a  tran- 
script of  the  record  and  proceedings  in  the  cause  aforesaid,  to- 
gether with  all  things  thereunto  relating,  be  transmitted  to  the 
said  United  States  Circuit  Court  of  Appeals  for  the  ^Fourth 
Circuit;  and  the  same  is  transmitted  accordingly. 

Teste: ,  Clerk. 

Then  comes  the  general  certificate  of  the  clerk,  in  the  usual 
form,  that  the  foregoing  is  a  full  and  true  record,  etc.,  with 
the  seal  of  the  court  attached. 
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Docketing  Cases  and  PsmTmo  Recoeds. 

Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon 
the  calendar  for  argument  at  the  next  term,  or  adjourned  term 
occurring  thereafter,  provided  the  record  has  been  or  can  be 
printed  twenty  days  before  the  said  term  or  adjourned  term. 

Counsel  transmitting  a  record  to  this  court  must  accompany 
the  same  with  an  order  for  their  appearance  for  the  appellant 
or  plaintiff  in  error,  and  also  with  a  deposit  of  $25  for  account 
of  costs  of  this  court. 

The  clerk  of  this  court  will,  immediately  upon  a  record  being 
filed  without  having  been  printed  jinder  Rule  23,  send  to  the 
counsel  an  estimate  of  the  cost  of  printing,  which  amount  must 
be  deposited  before  the  record  will  be  printed. 

In  case  records  are  printed  by  counsel  before  filing  the 
same,  they  should  be  printed  strictly  in  accordance  with 
Rule  26. 

A  headline  at  the  top  of  each  page  containing  the  title  of  the 
case  should  also  be  printed  in  the  records,  so  that  when  bound 
in  volumes  there  shall  be  not  only  uniformity  in  appearance 
and  style,  but  the  eye  will  be  enabled  to  catch  the  particular 
case  at  once  upon  opening  the  volume. 

It  is  important  that  records  should  be  made  up  and  for- 
warded to  this  office  as  promptly  as  possible  after  the  appeal 
or  writ  is  allowed,  and  not  held  until  the  near  approach  of  the 
next  term;  especially  so  when  the  records  are  to  be  printed 
after  filing.  It  will  enable  the  printer  to  give  more  time  and 
attention  to  the  printing,  and  insure  the  cases  being  ready  and 
the  work  more  correctly  done. 

No  record  when  once  filed  can  be  withdrawn  for  the  purpose 
of  having  it  printed  elsewhere. 
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ENGLISH  ORDERS  IN  CHANCERY; 


Oedeks  of  April  3,  1828,  as  AMBtrDED  November  23,  1831. 

L 
That  every  plaintiff,  as  well  in  a  country  cause  as  in  a  town 
cause,  shall  be  at  liberty,  without  affidavit,  to  obtain  an  order 
for  a  subpcena  returnable  immediately ;  but  such  subpoena  in  a 
country  cause  is  to  be  without  prejudice  to  the  defendant's 
right  to  eight  days'  time  to  enter  his  appearance  after  he  has 
been  served  with  the  subpoena. 

II. 
That  a  writ  of  subpoena  to  appear,  or  to  appear  and  answer, 
shall  be  sued  out  for  each  defendant,  except  in  the  case  of  hus- 
band and  wife  defendants;  and  that  the  costs  of  all  such  writs 
shall  be  costs  in  the  cause. 

III. 

That  a  defendant  in  a  country  cause  shall  no  longer  be  per- 
mitted to  crave  the  common  dedim,us;  but  shall  either  put  in 
his  answer  within  eight  days  after  his  appearance,  or  shall 
obtain  the  usual  orders  for  time. 

IV. 

That  in  all  cases,  whether  the  defendant's  answer  be  filed  in 
term  time  or  in  vacation,  the  plaintiff  shall  be  allowed  two 
months  to  deliver  exceptions  to  such  answer;  but  if  the  excep- 
tions be  not  delivered  Avithin  the  two  months,  the  answer  shall 
thenceforth  be  deemed  sufficient,  and  the  plaintiff  shall  have 
no  order  to  deliver  exceptions  ti-wwc^to  tunc. 

1  These  orders,  constitute  a  part  of  the  practice  of  the  High  Court  of 
Chancery  of  England,  which  was  adopted  in  1843  by  the  supreme  court  for 
the  regulation  of  the  practice  in  the  circuit  courts.    See  ante,  §g  16, 17, 18. 
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V. 

That  when  exceptions  taken  to  an  answer  for  insuflBciency 
are  not  submitted  to,  the  plaintiff  may,  at  the  expiration  of 
eight  days  after  the  exceptions  are  delivered,  but  not  before, 
unless  in  injunction  causes,  refer  such  answer  for  insufficiency; 
and  if  he  do  not  refer  the  same  within  the  next  six  days,  he 
shall  be  considered  as  having  abandoned  the  exceptions;  in 
which  latter  case  such  answer  shall  thenceforth  be  deemed  suf- 
ficient. 

VL 

That  if  the  plaintiff  do  not,  within  three  weeks  after  a  de- 
fendant's second  or  third  answer  is  filed,  refer  the  same  for 
insufficiency  on  the  old  exceptions,  such  answer  shall  thence- 
forth be  deemed  sufficient. 

VIL 

That  if  the  plaintiff  do  refer  a  defendant's  second  or  third 
answer  for  insufficiency  on  the  old  exceptions,  then  the  partic- 
ular exception  or  exceptions  to  which  he  requires  a  further  an- 
swer shall  be  stated  in  the  order. 

VIIL 
That  if  upon  a  reference  of  exceptions,  the  master  shall  find 
the  answer  insufficient,  he  shall  fix  the  time  to  be  allowed  for 
putting  in  a  further  answer,  and  shall  specify  the  same  in  his 
report,  from  the  date  whereof  such  time  shall  run,  and  it  shall 
not  be  necessary  for  the  plaintiff  to  serve  a  subpoena  for  the 
defendant  to  make  a  better  answer:  And  any  defendant  who 
shall  not  put  in  a  further  answer  within  the  time  so  allowed, 
shall  be  in  contempt,  and  be  dealt  with  accordingly. 

IX. 
That  if  upon  a  reference  of  exceptions  the  answer  be  certified 
sufficient,  it  shall  be  deemed  to  be  so  from  the  date  of  the  mas- 
ter's report;  and  if  the  defendant  submit  to  answer  without  a 
report  from  the  master,  the  answer  shall  be  deemed  insufficient 
from  the  date  of  the  submission. 

X. 
That  upon  a  third  answer  being  reported  insufficient,  the 
defendant  shall  be  examined  upon  interrogatories  to  the  points 
reported  insufficient,  and  shall  stand  committed  until  such  de- 
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fendant  shall  have  perfectly  answered  such  interrogatories; 
and  shall  pay,,  in  addition  to  the  four  pounds  costs  heretofore 
paid,  such  further  costs  as  the  court  shall  think  fit  to  award. 

XL 
That  no  order  shall  be  made  for  referring  any  pleading  or 
other  matter  depending  before  the  court  for  scandal  or  imper- 
tinence, unless  exceptions  are  taken  in  writing  and  signed  by 
counsel,  describing  the  particular  passages  which  are  consid- 
ered to  be  scandalous  or  impertinent,  nor  unless  such  order  bo 
obtained  within  six  days  after  the  delivery  of  such  exceptions. 

XIL    * 

That  when  any  order  is  made  for  referring  an  answer  for 

insufficiency,  or  for  referring  an  answer  or  other  pleading  or 

matter  depending  before  the  cour,t  for  scandal  or  impertinence, 

the  order  shall  be  considered  as  abandoned,  unless  the  party 

obtaining  the  order  shall  procure  the  master's  report  within  a 

fortnight  from  the  date  of  such  order,  or  unless  the  master 

shall  within  the  fortnight  certify  that  a  further  time,  to  be 

stated  in  his  certificate,  is  necessary,  in  order  to  enable  him  to 

make  a  satisfactory  report ;  in  which  case  the  order  shall  be 

considered  as  abandoned  if  the  report  be  not  obtained  within 

the  further  time  so  stated ;  and  where  such  order  relates  to  air 

leged  insufficiency  in  an  answer,  such  answer  shall  be  deemed 

sufficient  from  the  time  when  the  order  is  to  be  considered  as 

abandoned. 

XIII. 

That  after  an  answer  has  been  filed,  the  plaintiff  shall  be  at 
liberty,  before  filing  a  replication,  to  obtain  upon  motion  or 
petition  without  notice,  one  order  for  leave  to  amend  the  bill ; 
but  no  further  leave  to  amend  shall  be  granted  after  an  an- 
swer, and  before  replication,  unless  the  court  shall  be  satisfied 
by  affidavit  that  the  draft  of  the  intended  amendments  has 
been  settled,  approved,  and  signed  by  counsel,  and  that  such 
amendments  are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to  b© 
material  to  the  case  of  the  plaintiff;  such  affidavit  to  be  made 
by  the  plaintiff,  or  one  of  the  plaintiffs,  where  there  is  more 
than  one,  and  his,  her,  or  their  solicitor,  or  by  such  solicitor 
alone,  in  case  the  plaintiff  or  plaintiffs,  from  being  abroad  or 
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otherwise,  shall  be  unable  to  join  therein ;  but  no  order  to  amend 
shall  be  made  after  answer  and  before  replication,  either  with- 
out notice  or  upon  affidavit  in  manner  hereinbefore  mentioned, 
unless  such  order  be  obtained  within  six  weeks  after  the  answer, 
if  there  be  only  one  defendant,  or  after  the  last  of  the  answers 
if  there  be  two  or  more  defendants,  is  to  be  deemed  sufficient. 
But  this  order  shall  not  extend  to  amendments  which  are  made 
only  for  the  purpose  of  rectifying  some  clerical  error,  or  error 
in  names,  dates,  or  sums;  in  which  cases  the  order  to  amend 
may  be  obtained  upon  motion  or  petition,  without  notice. 

XIV. 
That  every  order  for  leave  to  amend  the  bill  shall  contain  an 
undertaking  by  the  plaintiff  to  amend  the  bill  within  three 
weeks  from  the  date  of  the  order;  and  in  default  thereof  such 
order  shall  become  void,  and  the  cause  shall,  as  far  as  relates 
to  any  motion  to  dismiss  the  bill  for  want  of  prosecution,  stand 
in  the  same  situation  as  if  such  order  bad  not  been  made. 

XV. 
That  after  a  replication  has  been  filed  the  plaintiff  shall  not 
be  permitted  to  withdraw  it  and  to  amend  the  bill  without  a 
special  order  of  the  court  for  that  purpose,  made  upon  a  motion, 
of  which  notice  has  been  given ;  the  court  being  satisfied  by 
affidavit  that  the  matter  of  the  proposed  amendment  is  material 
and  could  not,  with  reasonable  diligence,  have  been  sooner  in- 
troduced into  the  bill. 

XVI 

That  where  the  answer  of  a  defendant  is  to  be  deemed  suf- 
ficient, whether  it  be  in  term  time  or  in  vacation,  if  the  plaintiff 
or  plaintiffs  shall  not  proceed  in  the  cause,  the  defendant  shall 
be  at  liberty,  after  the  expiration  of  two  months,  to  move,  upon 
notice,  that  the  bill  be  dismissed  with  costs,  for  want  of  prose- 
cution ;  and  the  bill  shall  accordingly  be  dismissed  with  costs, 
unless  the  plaintiff  or  plaintiffs  shall  appear  upon  such  motion, 
and  give  an  undertaking  to  file  a  replication,  and  serve  a  sub- 
poena to  rejoin ;  and  in  case  he  requires  a  commission  to  examine 
■witnesses,  shall  obtain  and  serve  an  order  for  such  commission, 
within  three  weeks  from  the  date  of  such  undertaking;  or  un- 
less the  plaintiff  or  plaintiffs,  vsrithout  filing  a  replication,  shall 
appear  upon  such  motion,  and  give  an  undertaking  to  hear  the 
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cause  as  against  the  defendant  making  the  motion,  upon  bill 
and  answer;  or  unless  it  shall  appear  that  the  plaintiff  or  plaint- 
iffs is  or  are  unable  to  proceed  in  the  cause,  by  reason  of  any- 
other  defendant  or  defendants  not  having  sufficiently  answered 
the  bill,  and  that  due  diligence  has  been  used  to  obtain  a  suffi- 
cient answer  or  answers  from  such  other  defendant  or  defend- 
ants; in  which  case  the  court  shall  allow  to  the  plaintiff  or 
plaintiffs  such  further  time  for  proceeding  in  the  cause  as  shalJ 
appear  to  the  court  to  be  reasonable.  And  in  case  the  plaintiff 
or  plaintiffs  do  appear  upon  the  motion  to  dismiss,  and  give  the 
undertaking  to  file  a  replication,  a^^  take  the  other  proceed- 
ings consequent  thereon,  hereinbefore  required,  then  all  the 
rules  and  regulations,  with  respect  to  the  commission  and  the 
return  thereof,  and  the  setting  down  the  cause  for  hearing,  and 
the  rights  of  the  defendant  with  respect  to  the  commission,  in 
case  of  any  default  on  the  part  of  the  plaintiff,  which  are  par- 
ticularly expressed  in  the  next  order,  shall  apply  to  all  cases 
under  this  order. 

XVII. 

That  where  the  plaintiff  files  a  replication,  without  having 
been  served  with  a  notice  of  motion  to  dismiss  the  bill  for  want 
of  prosecution,  he  shall  serve  the  subpoena  to  rejoin;  and  in 
case  he  requires  a  commission  to  examine  witnesses,  shall  ob- 
tain'and  serve  an  order  for  such  commission,  within  three  weeks 
from  the  filing  of  the  replication,  and  such  commission  shall, 
at  the  latest,  be  returnable  on  the  first  return  of  the  second 
term  then  next  following;  and  the  plaintiff  shall  give  his  rules 
to  produce  witnesses,  and  pass  publication  at  the  latest  in  the 
same  term,  and  shall  set  down  His  cause  for  hearing,  and  duly 
serve  the  subpoena  to  hear  judgment  returnable  in  the  succeed- 
ing term;  and  if  the  plaintiff  shall  make  default  herein,  then 
upon  application  by  the  defendant,  upon  notice  of  motion,  the 
plaintiff's  bill  shall  stand  dismissed  out  of  court  with  costs,  un- 
less the  court  shall  make  special  order  to  the  contrary.  And 
in  case  the  plaintiff  serves  a  subpoena  to  rejoin,  within  three 
weeks  after  filing  the  replication,  but  does  not  obtain  and 
serve  an  order  for  a  commission  to  examine  witnesses  within 
that  time,  then  the  defendant  shall  be  at  liberty,  without  no- 
tice, to  obtain  an  order  for  a  commission  to  examine  witnesses, 
returnable  at  the  like  period  as  the  plaintiff  is  entitled  to,  pur- 
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suant  to  this  order,  and  shall  have  the  carriage  of  such  com- 
mission. And  if  the  plaintiff  obtains  an  order  for,  and  sues 
out  a  commission,  and  neglects  to  execute  and  return  the  same, 
at  or  within  the  time  stated  in  this  order,  the  defendant  shall 
be  entitled  to  an  order  as  before  stated,  for  a  commission  re- 
turnable on  the  last  return  of  the  term  following  that  which  is 
allowed  to  the  plaintiff  by  this  order,  for  the  return  of  his 
commission.  And  when  any  commission  issues  pursuant  to 
this  order,  or  the  last  foregoing  order,  the  parties  shall  have 
liberty  to  execute  the  same  in  term  time,  and  publication  shall 
stand  enlarged  until  the  commission  shall  be  returnable;  and 
the  plaintiff  shall  be  at  liberty  to  set  down  the  cause,  in  the 
meantime,  without  the  necessity  of  inserting  such  directions  in 
the  order  for  the  commission. 

XVIIL 
That  publication  shall  not  be  enlarged  except  upon  special 
application  to  the  court,  made  upon  notice  supported  by  affi- 
davit, and  at  the  cost  of  the  party  applying,  unless  otherwise 
ordered  by  the  court. 

XIX. 

That  the  time  which  occurs  between  the  last  seal  after  Trin- 
ity term,  and  the  first  seal  before  Michaelmas  term,  and  be- 
tween the  last  seal  after  Michaelmas  term,  and  the  first  seal 
before  Hilary  term,  shall  not  be  reckoned  in  the  computation 
of  time  which  is  allowed  to  a  party  for  amending  any  bill,  for 
filing,  delivering,  or  referring  exceptions  to  any  answer,  or  for 
obtaining  a  master's  report,  upon  any  exceptions. 

XX 

That  service  on  the  clerk  in  court,  of  any  subpoena  to  rejoin, 
or  to  answer  an  amended  bill,  or  to  hear  judgment,  shall  be 
deemed  good  service. 

XXL 

That  the  order  nisi  for  confirming  a  report  may  be  obtained 
upon  petition  as  well  as  by  motion,  and  that  service  thereof 
upon  the  clerk  in  court  of  any  party  shall  be  deemed  good  serv- 
ice upon  such  party. 

XXIL 

That  every  notice  of  motion,  and  every  petition,  notice  of 
which  is  necessary,  shall  be  served  at  least  two  clear  days  be- 
fore the  hearing  of  such  motion  or  petition. 
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XXIII. 
That  the  order  nisi  for  dissolving  the  common  injunction 
may  be  obtained  upon  petition  as  well  as  by  motion,  and  that 
every  such  order  be  served  two  clear  days  at  least  before  the 
day  upon  which  cause  is  to  be  shown  against  dissolving  the  in- 
junction. 

XXIV. 

That  when  a  defendant,  in  contempt  for  want  of  answer,  ob- 
tains, upon  filing  his  answer,  the  common  order  to  be  dis- 
charged as  to  his  contempt,  on  payment  or  tender  of  the  costs 
thereof,  or  the  plaintiff  accepts  the  costs  without  order,  he 
shall  not  by  such  acceptance  be  compelled,  in  the  event  of  the 
answer  being  insufficient,  to  recommence  the  process  of  con- 
tempt against  the  defendant,  but  shall  be  at  liberty  to  take  up 
the  process  at  the  point  to  which  he  had  before  proceeded. 

XXV. 
That  no  witness  to  be  examined  before  either  of  the  exam- 
iners for  any  party  in  a  cause  be  in  future  produced  at  the  seat 
of  the  clerk  in  court  for  the  opposite  party ;  but  that  a  notice 
in  writing  containing  the  name  and  description  of  the  witness 
be  served  there  as  heretofore. 

XX  VL 
That  the  examiner  who  shall  take  the  examination  in  chief 
of  any  witness  shall  be  at  liberty  to  take  his  cross-examination 

also. 

XXVIL 

That  where  the  same  solicitor  is  employed  for  two  or  more 
defendants,  and  separate  answers  shall  have  been  filed,  or  other 
proceedings  had,  by  or  for  two  or  more  defendants  separately, 
the  master  shall  consider,  in  the  taxation  of  such  solicitor's  bill 
of  costs,  either  between  party  and  party,  or  between  solicitor 
and  client,  whether  such  separate  answers  or  other  proceedings 
were  necessary  or  proper;  and  if  he  is  of  opinion  that  any  part 
of  the  costs  occasioned  thereby  has  been  unnecessarily  or  im- 
properly incurred,  the  same  shall  be  disallowed. 

XXVIIL 

That  where  a  plaintiff  obtains  a  decree  with  costs,  there  the 
costs  occasioned  to  the  plaintiff  by  the  insufficiency  of  the  an- 
swer of  any  defendant  shall  be  deemed  to  be  part  of  the  plaint- 
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iff's  costs  in  the  cause,  such  sum  or  sums  being  deducted 
therefrom  as  Avere  paid  by  the  defendant,  according  to  the 
course  of  the  court,  upon  the  exceptions  to  the  said  answer 
being  submitted  to  or  allowed. 

XXIX. 
That  where  the  plaintiff  is  directed  to  pay  to  the  defendant 
the  costs  of  the  suit,  there  the  costs  occasioned  to  a  defendant 
by  any  amendment  of  the  bill  shall  be  deemed  to  be  part 
of  such  defendant's  costs  in  the  cause  (except  as  to  any  amend- 
ment which  may  have  been  made  by  special  leave  of  the  court, 
or  which  shall  appear  to  have  been  rendered  necessary  by  the 
default  of  such  defendant);  but  there  shall  be  deducted  from 
such  costs  any  sum  or  sums  which  may  have  been  paid  by  the 
plaintiff,  according  to  the  course  of  the  court,,  at  the  time  of 

any  amendment. 

XXX 

That  when  upon  taxation  a 'plaintiff  who  has  obtained  a  de- 
cree with  costs  is  not  allowed  the  costs  of  any  amendment  of 
the  bill,  upon  the  ground  of  its  having  been  unnecessarily 
made,  the  defendant's  costs,  occasioned  by  such  amendment, 
shall  be  taxed,  and  the  amount  thereof  deducted  from  the  costs 
to  be  paid  by  the  defendant  to  the  plaintiff. 

XXXI. 
That  upon  the  allowance  of  any  plea  or  demurrer,  the  plaint- 
iff or  plaintiffs  shall  pay  to  the  defendant  or  defendants  the 
taxed  costs  thereof;  and  when  such  plea  or  demurrer  is  to  the 
whole  bill,  then  the  further  taxed  costs  of  the  suit  also;  unless 
in  the  case  of  a  plea  the  plaintiff  or  plaintiffs  shall  undertake 
to  reply  thereto,  and  then  the  costs  shall  be  reserved,  or  unless 
the  court  shall  think  fit  to  make  other  order  to  the  contrary. 

XXXIL 
That  upon  the  overruling  of  any  plea  or  demurrer,  the  de- 
fendant or  defendants  shall  pay  to  the  plaintiff  or  plaintiffs 
the  taxed  costs  occasioned  thereby,  unless  the  court  shall  make 
other  order  to  the  contrary 

XXXIII. 
That  when  two  counsel  appear  for  the  same  party  or  parties 
upon  the  hearing  of  any  cause  or  matter,  and  it  shall  appear 
to  the  master  to  have  been  necessary  or  prober  for  such  party 
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or  parties  to  retain  two  counsel  to  appear,  the  costs  occasioned 
thereby  shall  be  allowed,  although  both  of  such  counsel  may 
have  been  selected  from  the  outer  bar. 

XXXIV. 
That  when  a  cause  which  stands  for  hearing  is  called  on  to 
be  heard,  but  cannot  be  decided  by  reason  of  a  want  of  parties 
or  other  defect  on  the  part  of  the  plaintiff,  and  is  therefore 
struck  out  of  the  paper,  if  the  same  cause  is  again  set  down, 
the  defendant  or  defendants  shall  be  allowed  the  taxed  costs 
occasioned  by  the  first  setting  down,  although  he  or  they  do 
not  obtain  the  costs  of  the  suit.      • 

XXXV. 
That  where  a  cause  being  in  the  paper  for  hearing  is  or- 
dered to  be  adjourned  upon  payment  of  the  costs  of  the  day, 
there  the  party  to  pay  the  same,  whether  before  the  lord  high 
chancellor,  the  master  of  the  rolls,  qr  the  vice-chancellor,  shall 
pay  the  sum  of  ten  pounds,  unless  the  court  shall  make  other 
order  to  the  contrary. 

xxxvi 

That  whenever  upon  the  hearing  of  any  cause  or  other  mat- 
ter it  shall  appear  that  the  same  cannot  conveniently  proceed, 
by  reason  of  the  solicitor  for  any  party  having  neglected  to 
attend  personally,  or  by  some  proper  person  on  his  behalf,  or 
having  omitted  to  deliver  any  paper  necessary  for  the  use 
of  the  court,  and  which  according  to  its  practice  ought  to  have 
been  delivered,  such  solicitor  shall  personally  pay  to  all  or  any 
of  the  parties  such  costs  as  the  court  shall  think  fit  to  award. 

XXXVIL 
That  the  sworn  clerks  of  the  court  and  the  waiting  clerks 
shall  not  be  entitled  to  receive  any  fees  for  attendance  in  court, 
except  in  cases  where  they  shall  actually  attend,  and  where 
their  attendance  shall  be  necessary. 

XXXVIII. 
That  where  any  cause  which  is  set  down  to  be  heard,  either 
in  the  court  of  the  lord  chancellor,  or  in  the  court  of  the  mas- 
ter of  the  rolls,  shall  be  afterwards  set  down  to  be  heard  in  the 
other  of  the  said  two  courts,  there  the  solicitor  for  the  plaintiff 
shall  certify  the  fact  to  the  registrar  of  the  court  where  the 
73 


113S  ENGLISH   OEDEES    IN    CHANCEET. 

cause  was  first  set  down,  who  shall  cause  an  entry  thereof  to 
be  made  in  his  book  of  causes,  opposite  to  the  name  of  such 
cause;  and  the  solicitor  for  the  plaintiff  shall  be  allowed  a  fee 
of  six  shillings  and  eight  pence  for  so  certifying  the  fact,  if  he 
shall  certify  the  same  within  eight  days  after  the  said  cause  is 
so  set  down  a  second  time. 

XXXIX. 
That  where  any  cause  shall  become  abated,  or  shall  be  com- 
promised after  the  same  is  set  down  to  be  heard  in  either  of  the 
said  two  courts,  the  solicitor  for  the  plaintiff  shall  also  certify 
the  fact,  as  the  case  may  be,  to  the  registrar  of  the  court  where 
the  cause  is  so  set  down,  who  shall  in  like  manner  cause  an 
entry  thereof  to  be  made  in  his  cause-book,  and  the  solicitor 
for  the  plaintiff  shall  be  allowed  the  same  fee  of  six  shillings 
and  eight  pence  for  such  certificate,  if  he  shall  certify  the  fact 
as  soo'n  as  the  same  shall  come  to  his  knowledge. 

XL. 

That  the  penal  sum  in  the  bond  to  be  given  as  a  security  to 

answer  costs  by  any  plaintiff  who  is  out  of  the  jurisdiction  of 

the  court,  be  increased  from  forty  pounds  to  one  hundred 

pounds. 

XLI. 

That  the  deposit  upon  exceptions  to  a  master's  report  shall 
be  increased  to  ten  pounds,  to  be  paid  to  the  adverse  party,  if 
the  exceptions  are  overruled;  in  which  case  the  exceptant 
shall  also  pay  the  further  taxed  costs  occasioned  by  such  ex- 
ceptions, unless  the  court  shall  otherwise  order;  but  in  case 
the  exceptant  shall  in  part  succeed,  the  deposit  shall  be  dealt 
with  and  costs  shall  be  paid  as  the  court  shall  direct. 

XLII. 
That  the  deposit  upon  every  petition  of  appeal  or  rehearing 
be  increased  to  twenty  pounds,  to  be  paid  to  the  adverse  party 
when  the  decree  or  order  appealed  from  is  not  varied  in  any 
material  point,  together  with  the  further  taxed  costs  occasioned . 
by  the  appeal  or  rehearing,  unless  the  court  shall  otherwise 
order. 

XLIIL 

That  for  the  purpose  of  enabling  all  persons  to  obtain  precise 
information  as  to  the  state  of  any  ca,use,  and  to  take  the  means 
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•of  preventing  improper  delay  in  the  progress  thereof,  any  clerk 
in  court  shall  at  the  request  of  any  person,  whether  a  party  or 
not  in  the  suit  or  matter  inquired  after,  procure  and  furnish  a 
•certificate  from  the  six  clerks'  office,  specifying  therein  the 
dates  and  general  description  of  the  several  proceedings  which 
have  been  taken  in  any  cause  in  the  said  office,  whether  such 
<3lerk  in  court  be  or  be  not  concerned  as  clerk  in  court  in  the 
cause ;  and  that  he  shall  be  entitled  to  receive  the  sum  of  three 
shillings  and  four  pence  for  such  certificate,  and  no  more. 

That  whenever  a  person  who  is  not  a  party  appears  in  any 
proceeding,  either  before  the  court  or  before  the  master,  service 
upon  the  solicitor  in  London,  by  whom  such  party  appears, 
whether  such  solicitor  act  as  principal  or  agent,  shall  be  deemed 
good  service,  except  in  matters  of  contempt  requiring  per- 
gonal service. 

XLV. 

That  clerical  mistakes  in  decrees  or  decretal  orders,  or  errors 
arising  from  any  accidental  slip  or  omission,  may  at  any  time 
before  enrolment  be  corrected  upon  petition,  without  the  form 
and  expense  of  a  rehearing. 

XLVI. 

That  every  application  to  stay  proceedings  upon  any_  decree 
or  order  which  is  appealed  from,  be  made  first  to  the  judge 
who  pronounced  the  decree  or  order. 

XLVIL 

That  every  application  for  a  new  trial  of  any  issue  at  law, 
■directed  by  a  judge  of  this  court,  be  first  made  to  the  judge 
who  directed  such  issue. 

XLVIIL 

That  where  any  decree  or  order  referring  any  matter  to  a 
master  is  not  b^ought  into  the  master's  office  within  two  months 
after  the  same  decree  or  order  is  pronounced,  there  any  party 
"to  the  cause,  or  any  other  party  interested  in  the  matter  of  the 
Teferenoe,  shall  be  at  liberty  to  apply  to  the  court  by  motion 
•or  petition,  as  he  may  be  advised,  for  the  purpose  of  expediting 
the  prosecution  of  the  said  decree  or  order. 
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ZLIX 
That  every  master  shall  enter  in  a  book  to  be  kept  by  him 
for  that  purpose,  the  napie  or  title  of  every  cause  or  matter  re- 
ferred to  him,  and  the  time  when  the  decree  or  order  is  brought 
into  his  office,  and  the  date  and  description  of  every  subsequent 
step  talcen  before  him  in  the  same  cause  or  matter,  and  the  at- 
tendance or  non-attendance  of  the  several  parties  on  each  of 
such  steps,  so  that  such  book  may  exhibit  at  one  view  the 
whole  course  of  proceedings  which  is  had  before  him  in  each 
particular  cause  and  matter. 

L. 
That  upon  the  bringing  in  of  every  decree  or  order,  the  so- 
licitor bringing  in  the  same  shall  take  out  a  warrant,  appoint- 
ing a  time  which  is  to  be  settled  by  the  master,  for  the  purpose 
of  the  master  taking  into  consideration  the  matter  of  the  said 
decree  or  order,  and  shall  serve  the  same  upon  the  clerks  in 
court  of  the  respective  parties,  or  upon  the  parties  or  their,  so- 
licitors in  cases  where  they  shall  have  no  clerks  in  court. 

LL 

That  at  the  time  so  appointed  for  considering  the  matter  of 
the  said  decree  or  order,  the  master  shall  proceed  to  regulate 
as  far  as  may  be  the  manner  of  its  execution ;  as  for  example, 
to  state  what  parties  are  entitled  to  attend  future  proceedings, 
to  direct  the  necessary  advertisements,  and  to  point  out  which 
of  the  several  proceedings  may  be  properly  going  on,pari passu, 
and  as  to  what  particular  matters  interrogatories  for  the  ex- 
amination of  the  parties  appear  to  be  necessary,  and  whether 
the  matters  requiring  evidence  shall  be  proved  by  affidavit  or 
by  examination  of  witnesses ;  and  in  the  latter  case,  if  neces- 
sary, to  issue  his  certificate  for  a  commission ;  and  if  the  master 
shall  think  it  expedient  so  to  do,  he  shall  then  fix  a  certain 
time  or  certain  times  within  which  the  parties  are  to  take  any 
certain  proceeding  or  proceedings  before  him. 

LIL 

That  upon  any  subsequent  attendance  before  him  "in  the  same 
cause  or  matter,  the  master,  if  he  thinks  it  expedient  so  to  do, 
shall  fix  a  certain  time  or  certain  times  within  which  the  par- 
ties are  to  take  any  other  proceeding  or  proceedings  before  him. 
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LIIL 

That  where  some  or  one,  but  not  all,  the  parties  do  attend 
the  master  at  an  appointed  time,  whether  the  same  is  fixed  by 
the  master  personally  or  upon  a  warrant,  there  the  master  shall 
be  at  liberty  to  proceed  ex  parte  if  he  think  it  expedient,  con- 
sidering the  nature  of  the  case,  so  to  do, 

LIV. 

That  where  the  master  has  proceeded  ex  parte,  such  proceed- 
ing shall  not  in  any  manner  be  reviewed  in  the  master's  oflBce, 
unless  the  master,  upon  a  sgpcial  application  made  to  him  for 
that  purpose  by  a  party  who  was  absent,  shall  be  satisfied  that 
he  was  not  guilty  of  wilful  delay  or  negligence,  and  then  only 
upon  payment  of  all  costs  occasioned  by  his  non-attendance ; 
such  costs  to  be  certified  by  the  master  at  the  time,  and  paid 
by  the  party  or  his  solicitor  before  he  shall  be  permitted  to 
proceed  on  the  warrant  to  review. 

LV.   • 

That  where  a  proceeding  fails,  by  reason  of  the  non-attend- 
ance of  any  party  or  parties,' and  the  master  does  not  think  it 
expedient  to  proceed  expa/rte,  there  the  master  shall  be  at  lib- 
erty to  certify  what  amount  of  costs,  if  any,  he  thinks  it  rea- 
sonable to  be  paid  to  the  party  or  parties  attending,  by  the 
absent  party  or  parties,  or  by  his  or  their  solicitor  or  solicitors, 
or  clerk  or  clerks  in  court  personally,  as  the  master  in  his  dis- 
cretion shall  think  fit;  and  upon  motion  or  petition,  without 
notice,  the  court  will  make  order  for  the  payment  of  such  costs 
accordingly. 

LVL 

That  where  the  party  actually  prosecuting  a  decree  or  order 
does  not  proceed  before  the  master  with  due  diligence,  there 
the  master  shall  be  at  liberty,  upon  the  application  of  any  other 
party  interested,  either  as  a  party  to  the  suit,  or  as  one  who 
has  come  in  and  established  his  claim  before  the  master  under 
the  decree  or  order,  to  commit  to  him  the  prosecution  of  the 
said  decree  or  order;  and  from,  thenceforth,  neither  the  party 
making  default,  nor  his  solicitor,  shall  be  at  liberty  to  attend 
the  master  as  the  prosecutor  of  the  said  decree  or  order. 
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LVII. 

That  upon  any  application  made  by  any  person  to  the  court, 
the  master,  if  required  by  the  person  making  the  application, 
shall,  in  as  short  a  manner  as  he  conveniently  can,  certify  to- 
the  court  the  several  proceedings  which  shall  have  been  had  in 
his  office  in  the  same  cause  or  matter,  and  the  dates  thereof. 

LVIIL 

That  every  master  shall  be  at  liberty,  without  order,  to  pro- 
ceed in  all  matters  de  die  in  diem  at  his  discretion. 

LIX. 

That  every  warrant  for  attendance  before  the  master  shall 
be  considered  as  peremptory,  and  the  master  shall  be  at  lib- 
erty to  continue  the  attendance  beyond  the  hour  and  during 
such  time  as  he  thinks  proper,  and  shall  be  empowered  to  in- 
crease the  fee  for  the  solicitor's  attendance  in  proportion  to 
the  time  actually  occupied ;  and  in  case  the  master  shall  not 
be  attended  by  the  solicitor,  or  a  competent  person  on  behalf 
of  the  solicitor  of  any  party,  the  master  shall  in  such  case  dis- 
allow the  usual  fee  for  the  solicitor's  attendance,  taking  care 
in  either  allowing  an  increased  fee,  or  disallowing  the  usual 
fee,  to  mark  his  determination  in  his  attendance-book,  and  also 
on  the  warrant  for  attendance. 

LX. 
That  where  by  any  decree  or  order  of  the  court,  books,  pa- 
pers, or  writings  are  directed  to  be  produced  before  the  master 
for  the  purposes  of  such  decree  or  order,  it  shall  be  in  the  dis- 
cretion of  the  master  to  determine  what  books,  papers,  or  writ- 
ings are  to  be  produced,  and  when  and  for  how  long  they  are 
to  be  left  in  his  office ;  or  in  case  he  shall  not  deem  it  neces- 
sary that  such  books,  papers,  or  writings  should  be  left  or  de- 
.posited  in  his  office,  then  he  may  give  directions  for  the  inspec- 
tion thereof  by  the  parties  requiring  the  same,  at  such  time 
and  in  such  manner  as  he  shall  deem  expedient. 

LXI. 
That  all  parties  accounting  before  the  master  shall  bring  in 
their  accounts  in  the  form  of  debtor  and  creditor;  and  any  of 
the  other  parties  who  shall  not  be  satisfied  with  the  accounts 
so  brought  in,  shall  bo  at  liberty  to  examine  the  accounting 
party  upon  interrogatories,  as  the  master  shall  direct. 


ENGLISH   OEDEES   IN   CHANCEEr.  1143 

LXII. 

That  all  such  accounts  when  passed  and  settled  by  the  mas- 
ter shall  be  entered  in  a  book  to  be  kept  for  that  purpose  in 
the  master's  office,  as  is  now  the  practice  with  respect  to  re- 
ceivers' accounts;  and  with  proper  indexes,  in  order  to  be 
referred  to  as  occasion  may  require. 

LXIII. 
That  the  masters,  in  acting  upon  the  order  of  the  court  of 
23d  April,  1796,  shall  be  at  liberty  upon  the  appointment  of  a 
receiver,  or  at  any  time  subsequent  thereto,  in  the  place  of 
annual  periods  for  the  deliv^y  of  the  receiver's  accounts  and 
payment  of  his  balances,  to  fix  either  longer  or  shorter  periods 
at  his  discretion ;  and  when  such  other  periods  are  fixed  by  the 
master,  the  regulations  and  principles  of  the  said  order  shall 
in  all  other  respects  be  applied  to  the  said  receiver, 

LXIV. 
That  in  every  order  directing  the  appointment  of  a  receiver 
of  a  landed  estate,  there  be  inserted  a  direction  that  such  re- 
ceiver shall  manage,  as  well  as  set  and  let,  with  the  approba- 
tion of  the  master ;  and  that  in  acting  under  such  an  order  it 
shall  not  be  necessary  that  a  petition  be  presented  to  the  court 
in  the  first  instance,  but  the  master  without  special  order  shall 
receive  any  proposal  for  the  management  or  letting  of  the  es- 
tate from  the  parties  interested,  and  shall  make  his  report 
thereon,  which  report  shall  be  submitted  to  the  court  for  con- 
firmation in  the  same  manner  as  is  now  done  with  respect  to 
reports  on  such  matters  made  upon  special  reference;  and  until 
such  report  be  confirmed,  it  shall  not  give  any  authority  to  the 

receiver. 

LXV. 

That  all  affidavits  which  have  been  previously  made  and  read 
in  court,  upon  any  proceeding  in  a  cause  or  matter,  may  be 
used  before  the  master. 

LXVI.  ' 

That  where  upon  an  inqdiry  before  the  master  affidavits  are 
received,  there  no  affidavit  in  reply  shall  be  read,  except  as  to 
new  matter,  which  may  be  stated  in  the  affidavits  in  answer ; 
nor  shall  any  further  affidavits  be  read  unless  specially  required 
by  the  master. 
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LXVII. 
That  the  master  shall  not  receive  further  evidence  as  to  any 
matter  depending  befoi'e  him  after  issuing  the  warrant  on  pre- 
paring his  report;  but  that  he  shall  not  issue  such  warraqt 
without  previously  requiring  the  parties  to  show  cause  why 
such  warrant  should  not  issue. 

LXVIII. 
That  no  warrant  to  review  any  proceeding  in  the  master's 
office  shall  be  allowed  to  be  taken  out,  except  by  permission  of 
the  master,  upon  special  grounds  to  be  shown  to  him  for  that 
purpose ;  and  the  costs  of  such  review  when  allowed  shall  be  in 
the  discretion  of  the  master,  and  shall  be  paid  by  and  to  such 
persons  and  at  such  time  as  he  shall  direct. 

LXIX. 
That  the  master  shall  have  power  at  his  discretion  to  exam- 
ine any  witness  viva  voce;  and  in  such  case  the  subpoena  for 
the  attendance  of  the  witness  shall,  upon  a  note  from  the 
master,  be  issued  from  the  subpoena  office ;  and  that  the  evi- 
dence upon  such  viva  voce  examination  shall  be  taken  down  by 
the  master,  or  by  the  master's  clerk  in  his  presence,  and  pre- 
served in  the  master's  office,  in  order  that  the  same  may  be 
used  by  the  court  if  necessary. 

LXX 
That  in  all  matters  referred  to  him,  the  master  shall  be  at 
liberty,  upon  the  application  of  any  party  interested,  to  make 
a  separate  report  or  reports  from  time  to  time  as  to  him  shall 
seem  expedient;  the  costs  of  such  separate  reports  to  be  in  the 
discretion  of  the  court. 

LXXI. 

That  where  a  master  shall  make  a  separate  report  of  debts 
or  legacies,  there  the  master  shall  be  at  liberty  to  make  such 
certificate  as  he  thinks  fit  with  respect  to  the  state  of  the  assets, 
and  every  person  interested  shall  thereupon  be  at  liberty  to 
apply  to  the  court  as  he  shall  be  ac^vised. 

LXXIL 
That  the  master  shall  be  at  liberty  to  examine  any  creditor 
or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  voce,  or  in  both  modes,  as  the 
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nature  of  the  case  may  appear  to  him  to  require ;  the  evidence 
upon  such  examination  being  taken  down  at  the  time  by  the 
master,  or  by  the  master's  clerk  in  his  presence,  and  preserved, 
in  order  that  the  same  may  be  used  by  the  court  if  necessary. 

LXXIII. 
That  if  any  party  wishes  to  complain  of  any  matter  intro- 
duced into  any  state  of  facts,  affidavit,  or  other  proceeding 
before  the  master,  on  the  ground  that  it  is  scandalous  or  im- 
pertinent, or  that  any  examination  taken  in  the  master's  of- 
fice is  insufficient,  he  shall  be  at  liberty,  without  any  order  or 
reference  by  the  court,  to  takS  out  a  warrant  for  the  master 
to  examine  such  matter,  and  the  master  shall  have  authority 
to  expunge  any  such  matter  which  he  shall  find  to  be  scan- 
dalous or  impertinent. 

LXXIV. 

That  the  master,  in  deciding  on  the  sufficiency  or  insuffi- 
ciency of  any  answer  or  examination,  shall  take  into  considera- 
tion the  relevancy  or  materiality  of  the  statement  or  question 
referred  to, 

LXXV. 

That  in  cases  where  estates  or  other  property  are  directed  to 
be  sold  before  the  master,  the  master  shall  be  at  liberty,  if  he 
shall  think  it  for  the  benefit  of  the  parties  interested,  to  order 
the  same  to  be  sold  in  the  country,  at  such  place  and  by  such 
person  as  he  shall  think  fit. 

LXXVL 

That  where  a  master  is  directed  to  settle  a  conveyance,  or  to 
tax  costs  in  case  the  parties  differ  about  the  same,  then  the 
party  claiming  the  costs,  or  entitled  to  prepare  the  conveyance, 
shall  bring  the  bill  of  costs,  or  the  draft  of  the  conveyance,  into 
the  master's  office,  and  give  notice  of  his  having  so  done  to  the 
other  party;  and  at  any  time  within  eight  days  after  such  no- 
tice, such  other  party  shall  have  liberty  to  inspect  the  same  with- 
out fee,  and  may  take  a  copy  thereof  if  he  thinks  fit ;  and  at 
or  before,  the  expiration  of  the  eight  days,  or  such  further  time 
as  the  master  shall  in  his  discretion  allow,  he  shall  then  either 
agree  to  pay  the  costs  or  adopt  the  conveyance,  as  the  case 
may  be,  or  signify  his  dissent  therefrom,  and  shall  thereupon 
be  at  liberty  to  tender  a  sum  of  money  for  the  costs,  or  to  de- 
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liver  a  statement  in  writing  of  the  a,lterations  which  he  pro- 
poses in  the  draft  of  the  conveyance.  But  if  he  make  no  such 
tender,  nor  deliver  any  such  statement  in  writing,  or  if  the 
other  party  refuses  to  accept  the  sum  so  tendered,  or  to  adopt 
the  proposed  alterations  in  the  draft  of  the  conveyance,  the 
master  shall  then  proceed  to  tax  the  costs,  or  settle  the  con- 
veyance, according  to  the  practice  of  the  court.  And  in  case 
the  taxed  costs  shall  not  exceed  the  sum  tendered,  or  the  mas- 
ter shall  adopt  the  proposed  alterations  in  the  draft  of  the  con- 
veyance, then  the  costs  of  the  taxation,  or  the  costs  of  the 
proceeding  with  respect  to  the  conveyance,  shall  be  borne  by 
the  other  party. 

LXXVIl 

That  whenever  in  any  proceeding  before  a  master  the  same 
solicitor  is  employed  for  two  or  more  parties,  such  master  may 
at  his  discretion  require  that  any  of  the  said  parties  shall  be 
represented  before  him  by  a  distinct  solicitor,  aiid  may  refuse 
to  proceed  until  such  party  is  so  represented. 

LXXVIIL 
That  such  of  the  foregoing  orders  as  limit  or  allow  any 
specified  time  for  any  party  to  take  any  proceeding,  or  for  any 
other  purpose,  shall  only  apply  to  cases  where  the  period  from 
which  such  specified  time  is  to  be  computed  shall  be  on  or 
subsequent  to  the  first  day  of  Easter  term  next  ensuing, 

LXXIX 
That  such  of  the  foregoing  orders  as  relate  to  the  manner 
in  which  the  costs  of  any  suit  or  proceeding  are  to  be  taxed, 
and  to  the  amount  of  costs  to  be  paid  on  any  occasion,  shall 
not  apply  to  any  costs  which  have  been  incurred,  or  to  the 
costs  of  any  proceeding  which  shall  have  been  had  or  taken 
previously  to  the  first  day  of  Easter  term  next  ensuing. 

LXXX 
That  such  of  the  foregoing  orders  as  relate  to  the  course  of 
proceeding  in  the  offices  of  the  masters  of  the  court,  or  to  the 
authority  of  the  masters,  shall  have  effect  from  and  after  the 
first  day  of  Easter  term  next  ensuing,  and  shall  be  acted  upon 
by  the  masters  in  all  cases,  except  where  from  the  then  ad- 
vanced stage  of  any  proceeding  they  are  not  practically  appli- 
cable. 
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LXXXI. 
That,  subject  to  the  regulations  hereinbefore  specified,  the 
foregoing  orders  shall  take  effect  as  to  all  suits  whether  now 
depending  or  hereafter  commenced,  on  the  first  day  of  Easter 
term  next. 

LXXXIL 

And,  whereas  the  present  practice,  that  causes  can  only  be 
entered  for  hearing  during  the  time  of  term,  and  that  the  sub- 
poena ad  audiendum  judicium  can  only  be  then  returnable,  is 
productive  of  great  delay  and  inconvenience:  It  is  hereby 
further  ordered  by  the  said  lord* high  chancellor,  with  the  ad- 
vice and  assistance  aforesaid,  that  from  henceforth  causes  may 
be  set  down  for  hearing,  and  the  subpoenas  ad  audiendum, 
judicium  served  and  returnable  on  any  day  as  well  out  of 
term  as  in  term,  and  this  order  is  to  be  called  the  LXXXII 
order. 

And  it  is  hereby  further  ordered,  that  the  aforesaid  eighty- 
second  order  shall  take  effect  immediately,  and  the  aforesaid 
amended  orders  shall  take  effect  on  the  first  day  of  Hilary 
term  next  (1832). 

Oedees  op  Deoembee  21,  1833. 

L 

That  all  writs  of  subpoena  in  this  court  shall  be  prepared  by 
the  solicitor  of  the  party  requiring  the  same ;  and  that  the  seal 
for  sealing  the  same  shall  be  marked  or  inscribed  with  the 
Avords  "  Subpoena  Office,  Chancery,"  —  and  such  writs  shall  be 
in  the  forms  mentioned  at  the  foot  of  these  orders,  or  as  near 
as  may  be,  with  such  alterations  and  variations  as  circum- 
stances may  require. 

II. 

That  a.  praecipe  in  the  usual  form,  and  containing  further  the 
particulars  hereinafter  mentioned  (as  to  the  names  and  resi- 
dences of  the  solicitors  issuing  the  same),  shall,  in  all  cases,  be 
delivered  and  filed  at  the  subpoena  office.  And  that  on  a  sub- 
poena for  costs  being  sealed,  the  certificate  or  report  shall  be 
produced  to  the  officer  sealing  the  writ  as  his  authority  for 
sealing  it. 
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IIL 

That  the  pame  or  firm,  and  the  place  of  business  or  residence, 
of  the  solicitor  or  solicitors  issuing  a  subpoena  shall  be  indorsed 
thereon ;  and  where  such  solicitors  shall  be  agents  only,  then 
there  shall  be  further  indorsed  thereon  the  name  or  firm,  and 
place  of  business  or  residence,  of  the  principal  solicitor  or  solic- 
itors. 

IV. 

That  the  service  of  subpoenas  shall  be  effected  by  delivering 
a  copy  of  the  writ  and  of  the  indorsement  thereon,  and  at  the 
same  time  producing  the  original  writ ;  and  that  in  all  cases 
where  a  subpoena  might  heretofore  have  been  served  by  leav- 
ing the  body  thereof  at  the  party's  dwelling-house  or  other- 
wise than  personally,  it  shall  be  sufficient  to  leave  a  copy  of 
such  subpoena  in  the  same  manner,  producing  the  original  writ 
to  the  person  with  whom  such  copy  shall  be  so  left. 


That  every  subpoena,  other  than  a  subpcma  duces  tecum,  shall 
contain  three  names  where  necessary  or  required ;  and  that  a 
gross  sum  or  fee  of  12«.  &d.  shall  be  the  amount  allowed  in 
costs  for  every  subpoena  duces  tecum,  including  th.e  praecipe,  at- 
tendance, and  sum  paid  for  sealing,  and  bs.  lOd.  each  for  all 
other  subpoenas;  in  addition  to  which  last-mentioned  sum,  the 
solicitor  suing  out  the  same  shall  be  allowed  one  fee  of  6«.  M. 
for  theproecipes  and  attendance  on  sealing  such  subpoenas  as 
heretofore,  where  the  number  of  names  included  therein  shall 
not  exceed  nine;  and  if  they  shall  exceed  nine  in  number,  then 
an  additional  fee  of  6«.  ScZ.y  and  if  they  exceed  eighteen,  a 
further  fee  of  6s.  Qd.;  and  so  in  proportion  for  every  additional 
number  of  nine  names  included  in  such  subpoenas. 

VL 

That  no  more  than  three  persons  shall  be  included  in  one 
subpoena  duces  tecum,  and  that  the  party  suing  out  the  same 
shall  be  at  liberty  to  sue  out  a  subpoena  for  each  person  if  it 
shall  be  deemed  necessary  or  desirable,  and  that  the  sum  of 
12«.  Qd.  shall  be  allowed  in  costs  for  every  such  subpoena,  in- 
cluding \h.Qprmcipe,  attendance,  and  sum  paid  for  sealing  the 
same. 
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VII. 

That  the  time  for  serving  any  subpoena  (except  for  costs) 
shall  be  limited  to  the  last  day  of  the  term  next  following  the 
term  or  vacation  in  which  it  was  sued  out ;  and  that  in  the  in- 
terval between  the  suing  out  and  service  of  any  subpcena,  the 
party  suing  out  the  same  shall  be  at  liberty  to  correct  any  error 
in  the  names  of  parties  or  witnesses,  and  to  have  the  writ  re- 
sealed,  upon  payment  to  the  clerk  at  the  subpoena  office  of  a 
fee  of  Is.,  and  at  the  same  time  leaving  a  covreoted  prmoipe  of 
such  subpcena  marked  "  altered  and  resealed,"  and  signed  with 
the  name  and  address  of  the  ^licitor  or  solicitors  suing  out 
the  same. 

VIII. 
That  when  any  defendant  has  been  taken  into  custody  upon 
attachment  or  other  process  for  want  of  appearance  to  a  bill 
of  revivor,  and  such  defendant  shall  have  been  taken  thereon, 
and  shall  refuse  or  neglect  to  enter  an  appearance  to  such  bill 
within  eight  days  after  the  return  of  such  attachment,  the 
plaintiff  shall  be  entitled  as  of  course,  upon  motion  or  petition, 
to  the  common  order  to  revive;  and  if  the  defendant  cannot 
be  found  so  as  to  be  taken  upon  such  attachment,  and  a  return 
of  "  non  est  inventus  "  shall  have  been  made  thereon,  the  plaint- 
iff shall,  upon  producing  such  return,  and  an  affidavit  that  due 
diligence  has  been  used  in  endeavoring  to  execute  such  attach- 
ment, and  that  there  was  good  reason  to  believe  that  the  de- 
fendant was  in  the  county  to  which  such  attachment  issued  at 
the  time  of  suing  out  the  same,  be  also  entitled  as  of  course, 
upon  motion  or  petition,  at  the  end  of  eight  days  after  the 
return  of  such  attachment,  to  obtain  the  common  order  to  re- 
vive, and  that,  in  either  of  such  cases,  the  order  shall  recite, 
as  the  ground  for  granting  the  same,  that  the  defendant  is  in 
contempt,  and  that  the  time  limited  by  the  court  to  show 
cause  against  reviving  the  suit  has  expired. 

IX 

•That  a  defendant  shall  be  at  liberty,  without  order,  to  sue 
out  a  dedimus  to  take  his  plea,  answer,  or  demurrer  (not  de- 
murring alone)  in  the  country,  on  giving  two  days'  notice  in 
writing  to  the  plaintiff's  clerk  in  court  to  give  commissioners' 
names  to  see  the  same  taken,  and  in  default  thereof  the  de- 
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fendant  shall  be  at  liberty  to  sue  out  the  same,  directed  to  bis  . 
own  commissioners;  and  in  case  of  severe  illness  or  other  bod- 
ily infirmity,  whereby  a  defendant,  resident  not  more  than 
four  miles  from  Lincoln's  Inn  Hall,  shall  be  unable  to  travel 
or  leave  home,  he  shall,  upon  affidavit  first  made  thereof  and 
duly  filed,  be  entitled  to  such  dedimus  as  aforesaid,  on  such 
notice  first  given  as  hereinbefore  directed. 


That  in  every  cause  where  an  original  or  supplemental  bill, 
or  bill  of  revivor,  has  been  filed  subsequent  to  the  25th  day  of 
November  last,  or  shall  hereafter  be  filed,  a  defendant  shall, 
after  appearance  and  without  order,  be  allowed  eight  weeks  in 
a  town  cause,  and  ten  weeks  in  a  country  cause,  to  plead,  an- 
swer, or  demur,  not  demurring  alone,  to  any  such  original  or 
supplemental  bill,  or  any  such  bill  of  revivor,  to  which  an  an- 
swer is  required ;  and  five  weeks  in  a  town  cause,  and  seven 
weeks  in  a  country  cause,  to  plead,  answer,  or  demur,  not  de- 
murring alone,  to  any  amended  bill,  to  which  the  plaintiff 
shall  require  an  answer,  but  that  twelve  days  only  shall  be 
allowed  a  defendant  to  demur  alone  to  any  such  original, 
amended,  or  supplemental  bill,  or  bill  of  revivor.  And  in 
every  cause  for  an  injunction  to  stay  proceedings  at  law,  if  the 
defendant  do  not  plead,  answer,  or  demur  to  the  plaintiff's  bill 
within  eight  days  after  appearance,  the  plaintiff  shall  be  en- 
titled, as  of  course,  upon  motion,  to  such  injunction,  and  if  the 
defendant  shall  not,  within  eight  days  after  appearance  to  a 
bill  of  revivor,  show  cause  by  plea,  answer,  or  demurrer  filed, 
the  plaintiff  shall  be  entitled,  as  of  course,  upon  motion  or  pe- 
tition, to  the  common  order  to  revive,  which  order  shall  recite 
as  the  ground  for  granting  the  same,  that  the  time  limited  by 
the  court  to  show  cause  against  reviving  the  suit  has  expired. 

XL 

That  where  a  common  injunction  for  want  of  answer  is 
awarded,  the  order  shall  recite,  as  the  ground  for  granting  the 
same,  that  the  defendant  has  omitted  to  put  in  his  answer, 
plea,  or  demurrer,  within  the  time  limited  by  the  court  in  that 
behalf. 
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XII. 

That  where  a  defendant  is  in  contempt  to  an  attachment  for 
■want  of  appearance,  the  interval  between  the  day  fixed  by  the 
subpoena  for  appearance,  and  that  on  which  the  same  is  actu- 
ally entered,  shall  be  deducted  from  the  time  hereinbefore 
allowed  to  a  defendant  to  plead,  answer  or  demur,  not  demur- 
ring alone,  to  the  plaintiff's  bill. 

XIII. 
That  the  day  on  which  an  order  for  the  plaintiff  to  give  se- 
curity for  costs  is  served,  and  the  period  from  thence  to  and 
including  the  day  on  which  suck  security  is  given,  shall  not  be 
reckoned  in  the  computation  of  the  time  allowed  a  defendant 
to  plead,  answer,  or  demur. 

XIV. 
That  where  the  plaintiff  obtains  an  order  to  amend  without 
requiring  any  further  answer,  and  shall  amend  the  bill  any 
otherwise  than  by  an  alteration  of  names,  dates,'  or  sums,  or 
the  correction  of  clerical  errors,  only,  the  defendant  shall,  as 
of  course,  have  eight  days'  time  to  consider  whether  it  is  nec- 
essary for  him  or  her  to  answer  the  same,  at  the  end  of  which 
time  the  plaintiff  shall  be  at  liberty  to  file  a  replication,  or  set 
down  the  cause  for  hearing  on  bill  and  answer,  unless  the  de- 
fendant shall  have  previously  served  an  order  for  time  to  an- 
swer, or  taken  but  and  served  a  warrant  for  time  to  answer 
such  amended  bill,  in  which  last  case  the  master  may  allow 
the  defendant  such  time  (if  any)  for  that  purpose,  as  he  shall 

think  fit. 

XV. 

That  as  to  all  bills,  whether  original,  amended,  supplemental, 
or  of  revivor,  now  filed  or  to  be  filed,  whenever  a  party  may 
desire  to  make  an  application  to  a  master  under  the  said  act, 
or  under  these  orders,  or  whenever  it  shall  be  necessary  to 
make  any  reference  to  any  master,  and  no  previous  application 
or  reference  to  any  master  has  been  made  in  the  said  cause, 
the  name  of  the  master  in  rotation  shall  be  ascertained,  and 
entered  in  books  to  be  kept  as  after  directed  in  the  manner 
hereinafter  mentioned,  and  all  applications  authorized  by  the 
said  recited  act,  or  by  these  orders,  to  be  made  to  a  master,  and 
every  such  reference  as  aforesaid,  shall  be  made  to  the  said 
master  in  rotation. 
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XVL 

That  as  to  all  bills  which  shall  have  been  filed  before  this 
day,  where  any  reference  has  been  made  in  the  cause,  the  name 
of  the  master  to  whom  the  last  reference  was  made  in  such 
cause,  shall,  at  the  request  of  either  of  the  parties  thereto,  or  of 
his  or  her  solicitor,  and  on  producing  such  order  of  reference, 
with  the  master's  name  certified  thereon,  or  appearing  therein, 
be  added  by  the  six  clerk  to  the  original  entry  of  the  cause  in 
the  six  clerks'  book  and  entered  in  the  book  to  be  kept  as  here- 
inafter directed  before  any  application  under  the  said  recited 
act  shall  be  made  in  that  cause,  and  all  such  applications,  and 
all  such  references  as  aforesaid,  shall  be  made  to  such  last- 
mentioned  master. 

2VIL 

That  in  all  cases  where  it  shall  become  necessary  to  ascertain 
the  name  of  the  master  in  rotation  for  the  purposes  of  the  two 
preceding  or  any  succeeding  orders,  one  of  the  six  clerks  shall 
give  to  the  solicitor  for  the  plaintiif  or  defendant  requiring  the 
same  a  certificate  of  the  bill  filed,  which  certificate  shall,  on 
the  same  or  the  following  day,  be  marked  by  the  master  of  the 
day  at  the  public  oflice  in  chancery,  with  the  name  of  the  master 
in  rotation  for  such  cause ;  and  such  certificate  so  marked  (hav- 
ing first  been  produced  to  the  said  master  in  rotation,  who 
shall  cause  a  minute  thereof  to  be  taken),  shall,  on  the  same 
day,  be  returned  to  the  six  clerk,  and  filed  by  him;  and  he  shall 
add  the  name  of  such  master  to  the  original  entry  of  the  cause 
in  the  six  clerks'  book,  and  shall  also  cause  the  name  of  the 
cause,  and  of  such  master,  to  be  entered  in  a  book  to  be  kept 
by  the  six  clerks  for  that  purpose  in  the  six  clerks'  oiEoe,  and 
which  shall  be  open  to  inspection  at  all  times  during  office 
hours  without  fee. 

XVIIL 

That  where  a  defendant  who  is  not  in  contempt,  or  has  not 
entered  his  appearance  with  the  registrar  in  manner  hereinafter 
mentioned,  submits  to  answer  exceptions  taken  to  a  first  answer 
before  any  order  to  refer  the  same  has  been  obtained,  he  shall 
be  allowed,  as  of  course,  and  without  order,  four  weeks  in  a 
town  cause,  and  six  weeks  in  a  country  cause,  to  put  in  a  further 
answer  thereto;  but  if  such  order  of  reference  has  been  ob- 
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tained  and  served  prior  to  such  submission,  then  the  master  to 
whom  the  reference  has  been  made  shall  fix  the  time  which 
shall  be  allowed  the  defendant  to  put  in  such  further  answer. 

XIX. 
That  the  master  to  whom  any  exceptions  to  an  answer  for 
insufficiency  shall  be  referred,  shall  be  at  liberty,  in  making  a 
report  upon  such  exceptions,  if  he  shall  think  fit,  to  certify  by 
whom  and  in  what  proportions  (if  any)  the  costs  of  such  excep- 
tions and  of  the  reference  thereon  ought  to  be  borne,  and  that 
upon  the  taxation  of  the  general  costs  in  the  cause  under  the 
twenty-eighth  order,  pronounced  on  the  3d  of  April,  1828,  re- 
gard shall  be  had  to  such  certificate,  and  the  costs  to  be  allowed 
to  either  party  shall  be  taxed  and  apportioned  accordingly. 

XX. 
That  all  special  applications  for  leave  to  withdraw  replica- 
tion, as  well  as  to  amend  bill,  shall  be  heard  and  determined 
by  such  master  in  rotation,  and  such  applications,  and  all  other 
special  applications  under  the  said  recited  act,  shall  be  made 
by  taking  out  a  warrant,  at  the  foot  whereof  a  notice  shall  be 
written  specif3nng  the  object  of  the  application,  and  the  same 
shall  be  served  two  clear  days  before  the  return  thereof. 

XXI. 
That  in  every  order  granted  by  a  master  for  further  time  to 
answer,  it  shall  be  made  a  condition  of  such  order,  that  the 
defendant  shall  enter  his  appearance  with  the  registrar  and 
consent  to  a  serjeant-at-arms,  as  in  the  case  of  a  commission  of 
rebellion  returned  —  "/low  est  inventus^''  unless  under  any  spe- 
cial circumstances  the  said  master  shall  otherwise  direct,  and 
which  circumstances  shall  be  shortly  stated  in  the  order. 

XXII. 
That  all  orders  to  refer  an  answer,  or  other  pleading  or  mat- 
ter depending  before  the  court  for  scandal  or  impertinence, 
shall  contain  a  direction  to  the  master  to  expunge  any  such 
scandalous  or  impertinent  matter  as  he  shall  certify  to  be  con- 
tained therein,  and  which  shall  have  been  the  subject  of  the 
reference;  and  the  master  shall  be  at  liberty,  without  further 
order,  to  tax  the  costs  of  such  reference  and  consequent  thereon, 
and  to  direct  by  whom  the  same  shall  be  paid,  and  the  same 
73 
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shall  b3  recoverable  by  subpoena;  but  such  scandalous  or  im- 
pertinent matter  shall  not  be  expunged,  nor  costs  taxed,  until 
the  expiration  of  four  days  from  the  filing  of  the  report  of 
such  scandal  or  impertinence,  in  order  that  the  adverse  party 
may  have  an  opportunity  to  file  exceptions  to  such  report. 

XXIIL 
That  the  said  masters  shall,  on  all  applications  to  them,  or 
either  of  them,  by  warrant  under  the  said  recited  act,  or  under 
these  orders  or  either  of  them,  be  at  liberty  to  direct,  and  shall, 
accordingly,  in  the  orders  made  thereon,  order  and  direct 
whether  the  costs  of  the  application  shall  be  costs  in  the  cause, 
or  whether  such  costs,  or  any  part  thereof,  shall  be  paid  by 
any  of  the  parties  personally;  and  in  the  latter  case,  the  said 
masters  respectively  shall,  in  such  orders,  either  fix  the  sum  to 
be  paid  for  such  costs,  or  tax  the  same  at  their  discretion ;  and 
the  party  to  whom  such  costs  are  directed  to  be  paid,  shall  be 
entitled  to  sue  out  a  subpoena  for  the  same. 

XXIV. 
That  the  master  to  whom  any  such  application  or  reference 
as  aforesaid  shall  be  made,  shall  draw  up  the  orders  thereon 
in  a  short  form,  and  the  same,  when  signed  by  him,  shall  be 
entered  in  a  book  to  be  kept  for  that  purpose  in  the  office  of 
such  master,  and.  shall  then  be  marked  by  ihe  said  master, 
or  his  chief  clerk,  as  entered,  and  he  shall  sign  his  initials 
thereto  in  this  form:  "Ent.  A.  B. ;"  and  the  said  orders  shall 
then  be  binding,  (unless  reversed  or  varied  on  appeal),  and 
shall  be  enforced  in  like  manner  as  if  made  by  the  court;  and 
the  original  order,  or  any  duplicate  thereof,  which  the  master 
is  directed  to  grant  on  the  application  of  any  party,  so  signed 
and  entered  as  aforesaid,  shall  be  a  sufficient  warrant  to  every 
officer  of  the  court  to  do  the  act  therein  mentioned,  or  to  per- 
mit the  same  to  be  done;  and  each  party  shall  be  at  liberty  to 
inspect  the  entry  of  all  such  orders  in  the  said  entering  book, 
without  fee. 

XXV. 

That  in  case  it  shall  become  necessary  to  make  any  applica- 
tion to  a  master  under  the  said  recited  act  during  the  period 
between  the  last  seal  after  Trinity  term,  and  the  seal  next  be- 
fore Michaelmas  term,  such  application  shall  be  made  to  the 
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sitting  master  of  the  vacation,  and  his  decision  and  order 
thereon  shall  be  equally  binding,  and  acted  upon  and  enforced 
in  the  same  way  and  manner  as  if  made  by  the  master  in  rota- 
tion, to  whom  the  same  has  or  ought  otherwise  to  have  been 
referred ;  but  all  subsequent  applications  and  all  references  in 
the  cause  shall  be  made  to  such  master  in  rotation. 

XXVI 
That  a  defendant  shall  not  be  at  liberty  to  serve  a  notice  of 
motion  to  dismiss  for  want  of  prosecution,  until  after  the  time, 
limited  by  the  rules  of  the  court  within  which  a  plaintiff  may 
obtain  an  order  to  amend  as  to  such  defendant,  shall  have  ex- 
pired, any  thing  in  any  former  order  contained  to  the  contrary 
notwithstanding. 

XXVII. 

That  each  registrar  shall  attend  in  succession  the  three  sev- 
eral courts  of  the  lord  chancellor,  the  master  of  the  rolls,  and 
the  vice-chancellor. 

That  for  the  purpose  of  avoiding,  as  much  as  may  be,  expense 
and  delay  in  the  drawing  of  the  decrees  and  orders  of  this 
court,  it  is  hereby  directed  that,  except  in  orders  for  special  in- 
junctions, in  which  the  usual  recitals  shall  be  inserted  as  here- 
tofore, neither  the  bill,  nor  answers,  nor  any  part  thereof,  be 
stated  or  recited  in  the  original  decree  or  order,  and  that  no 
part  of  the  master's  report  be  stated  in  any  decree  upon  further 
directions,  except  the  master's  finding,  or  opinion  upon  the 
subject  referred  to  him ;  and  that  in  orders  made  upon  peti- 
tions no  part  of  the  petition  be  stated  or  recited  except  the 
prayer;  and  that  the  same  principle  of  brevity  be  observed  in 
all  the  orders  of  this  court  made  upon  motion,  so  far  as  may 
be  consistent  with  a  statement  explaining  the  grounds  upon 
which  the  order  is  made.  And  for  the  better  understanding 
of  this  order,  certain  forms  of  decrees  and  orders  drawn  pur- 
suant hereto  are  subjoined.  And  it  is  hereby  directed  that 
such  forms  shall  be  observed  in  all  cases  as  nearly  as  may  be, 
and  that  before  any  order  made  on  a  petition  be  passed,  the 
original  petition  be  filed  with  the  clerk  of  the  reports. 

XXVIII. 
That  in  all  oases  where  any  sums  of  money  or  any  securities 
or  other  effects  belonging  to  the  suitors  of  the  court  of  chan- 
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eery  shall  be  directed  to  be  paid  into  or  deposited  in  the  Bank 
of  England  in  the  name  and  with  the  privity  of  the  accountant 
general  of  the  said  court;  and  in  aU  cases  Avhere  any  such  sum 
of  money  or  any  securities  or  other  effects  be  directed  to  be 
paid  out,  or  invested  in  the  purchase  of  securities,  transferred 
or  carried  over  or  delivered  out,  the  exact  sum  of  money  and 
amount  of  securities  so  to  be  paid  out,  invested,  transferred, 
or  carried  over,  be  ascertained  by  the  registrar  and  specified 
and  expressed  in  the  order  of  court  in  words  written  at  length, 
except  in  the  case  of  residues  of  money  or  securities  remain- 
ing after  a  portion  directed  to  be  applied  for  particular  pur- 
poses, the  amount  of  which  cannot  be  ascertained  at  the  time 
of  making  the  said  order,  in  which  cases  the  order  shall  direct 
that  the  amount  of  such  residues  and  shares  of  residues  shall 
be  ascertained  and  specified  by  aflBdavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securities 
shall  be  directed  by  any  order  to  be  operated  upon  by  the  ac- 
countant general,  the  exact  amount  of  such  residue,  where  the 
same  can  be  done,  shall  be  ascertained  by  the  registrars,  and 
expressed  and  specified  in  the  order  in  words  at  length,  so  that 
the  amount  of  such  residue  shall  appear  on  the  face  of  the 
order. 

And  that  all  persons  (whether  representatives  or  others) 
who  shall  be  directed  to  pay  in,  transfer,  or  deposit  any  sum 
of  money,  securities,  or  other  effects  in  the  name  of  the  ac- 
countant general,  and  all  persons  (whether  representatives  or 
others)  to  whom  any  sums  of  money,  securities,  or  other  ef- 
fects, shall  be  directed  to  be  paid  out,  transferred,  carried  over, 
or  delivered  out  by  the  accountant  general,  shall  be  described 
by  name,  except  in  the  case  of  bodies  corporate,  companies,  or 
societies,  in  such  order,  and  not  merely  as  plaintiffs  or  peti- 
tioners, or  the  like ;  except  in  cases  of  payments,  transfers,  or 
carryings  over,  directed  to  be  made  to  or  by  representatives, 
where  no  probate  or  letters  of  administration  shall  have  been 
taken  out  at  the  time  of  making  such  orders,  and  the  Chris- 
tian and  surnames  or  titles  of  honor  of  all  such  persons,  and 
the  titles  of  all  such  bodies  corporate,  companies,  and  societies^ 
shall  be  written  at  length  and  without  abbreviations  in  such 
orders. 

That  in  all  orders  directing  the  payment  of  dividends  and 
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annuities,  the  time  when  the  first  of  such  payments  shall  be 
made,  and  when  all  subsequent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  shall  be  made, 
shall  be  specified  and  expressed  in  words  at  length. 

That  all  orders,  directing  the  laying  out  of  sums  of  money 
of  uncertain  amount  in  the  purchase  of  securities,  do  direct 
that  such  investments  shall  be  made  when  the  money  shall 
amount  to  a  competent  sum,  and  not  sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a  master  of 
the  court  of  chancery  to  ascertain  and  apportion  the  amount 
of  money  or  securities  to  be  paid^nto  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  accountant  general,  or 
of  any  securities  to  be  carried  over  or  transferred  to  the  ac- 
countant general,  or  to  ascertain  or  apportion  the  amount  of 
money  to  be  paid  out  or  invested  in  the  purchase  of  securities 
to  be  paid  out,  or  of  securities  to  be  sold,  carried  over,  or  trans- 
ferred by  the  accountant  general,  the  exact  amount  of  such 
money  or  securities  respectively  shall  be  ascertained  by  the 
masters,  and  stated  in  the  report  in  words  at  length ;  except  in 
the  case  of  residue  of  money  or  securities  remaining  after  a 
portion  directed  to  be  applied  to  certain  purposes,  and  the 
amount  of  which  portions  cannot  be  ascertained  at  the  time  of 
making  such  report,  in  which  case  the  amount  of  such  residue 
and  portions  shall  be  ascertained  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securities 
shall  be  directed  by  an  order  to  be  operated  upon  by  the  ac- 
countant general,  the  exact  amount  of  such  residue,  where  the 
same  can  be  done,  shall  be  ascertained  by  the  masters,  and  ex- 
pressed and  specified  in  the  order  in  words  at  length,  so  that 
the  amount  of  such  residue  shall  appear  on  the  face  of  the 
order. 

And  in  all  such  cases,  the  person  by  or  to  whom  money  is 
to  be  paid,  or  securities  carried  over  or  transferred  as  afore- 
said, shall  be  described  by  name,  except  in  the  case  of  bodies 
corporate,  companies,  or  societies,  in  such  reports,  and  not 
merely  as  plaintiffs  or  petitioners  or  the  like,  except  in  the  cases 
of  payments,  transfers,  or  carryings  over,  directed  to  be  made 
to  or  by  representatives,  where  no  probate  or  letters  of  admin- 
istration shall  have  been  taken  out  at  the  time  of  making  the 
said  report,  and  the  Christian  and  surnames,  or  titles  of  honor 
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of  all  such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies  shall  be  written  at  full  length  in  the 
said  report. 

XXIX 
That  with  a  view  to  the  convenience  of  the  suitors  and  their 
solicitors,  and  for  the  purpose  of  diminishing  the  expense  of 
orders  on  petitions  of  course,  which,  according  to  the  practice 
of  the  court,  may  be  presented  to  the  master  of  the  rolls,  one 
of  the  secretaries  of  the  master  of  the  rolls  shall,  upon  any  such 
petitions  of  course  (except  upon  petitions  for  setting  down 
causes  to  be  reheard),  which  shall  be  presented  to  his  honor, 
instead  of  answering  such  petitions  as  heretofore,  draw  up  the 
orders  thereon  in  such  form  as  the  master  of  the  rolls  shall 
from  time  to  time  direct,  every  such  order  to  be  signed  as 
passed  with  the  initials  of  such  secretary ;  and  the  under  secre- 
tary shall  enter,  or  cause  to  be  entered,  every  such  order  in  a 
book  to  be  kept  at  the  secretary's  office  at  the  rolls  for  that 
purpose,  and  shall  then  mark  and  sign  such  order  with  his 
initials,  as  entered ;  and  the  suitors  of  the  court  and  their  so- 
licitors shall  have  access  to  the  said  book,  during  office  hours, 
without  the  payment  of  any  fee;  and  for  every  such  order  so 
to  be  made  as  aforesaid,  there  shall  be  paid  the  same  fees  as 
have  hitherto  been  payable  in  respect  of  such  petitions  as 
aforesaid,  in  lieu  of  the  fees  on  such  petitions.  And  there  shall 
be  also  paid  to  the  chief  secretary,  for  filing  every  such  peti- 
tion, the  sum  of  Is. ;  and  to  the  under  secretary,  for  entering 
every  such  order,  the  sum  of  Qd.  And  every  such  order  so  to 
be  made  as  aforesaid,  shall  have  the  same  force  and  effect  as 
orders  of  course  passed  by  the  registrars  now  have,  and  with- 
out the  payment  of  the  fees  heretofore  payable  on  such  orders 
at  the  registrar's  office;  and  for  every  office  copy  that  may  be 
required  of  any  such  order,  there  shall  be  paid  to  the  chief 
secretary  (who  shall  mark  the  same  as  examined,  and  authen- 
ticate it  by  affixing  his  initials  thereto)  the  sum  of  &d.,  and 
no  more,  for  making  the  same. 

That  the  duties  to  be  performed  in  the  office  of  the  master 
of  reports  and  entries  shall  be  carried  on  as  the  same  were 
heretofore  done  by  the  master  of  the  report  office;  and  that 


ENGLISH  0EDEB8  IN  CHANCERY.  1159 

all  decrees  and  orders  of  the  High  Court  of  Chancery  shall  be 
entered  by  the  clerks  of  entries  under  the  direction  of  the 
master  of  reports  and  entries. 

That  proper  calendars  or  indexes. shall  be  kept  by  the  clerks 
of  entries,  so  that  the  same  may  be  conveniently  referred  to 
when  required ;  and  such  calendars  or  indexes,  and  the  books 
of  entries,  shall,  at  all  times  during  office  hours,  be  accessible 
to  the  public,  on  payment  of  the  usual  fees. 

That  all  reports,  and  exceptions  to  reports  and  petitions,  shall 
be  left  with  the  clerk  of  reports,  to  be  by  him  filed  or  preserved 
under  the  direction  of  the  mastgr  of  reports  and  entries ;  and 
all  office  copies  thereof,  or  of  any  part  thereof,  that  may  be 
required,  shall  be  ready  to  be  delivered  to  the  party  requiring 
the  same  within  forty-eight  hours  after  the  same  shall  be  be- 
spoken; and  that  all  decrees  shall  be  entered  within  one  week 
after  the  same  shall  be  left  for  entry,  and  that  all  such  entries 
shall  be  examined  by  one  of  the  clerks  of  entries,  and  be  marked 
with  his  initials,  to  denote  such  examination. 

That  proper  indexes  or  calendars  to  the  files  or  bundles  of 
the  reports,  and  exceptions  to  reports  and  petitions,  shall  be 
kept,  so  that  the  same  may  be  conveniently  referred  to  when 
required;  and  such  calendars  and  indexes,  and  the  said  orig- 
inal reports  and  exceptions  to  reports  and  petitions,  shall,  at 
all  times  during  office  hours,  be  accessible  to  the  public,  on 
payment  of  the  usual  fees. 

That,  in  addition  to  such  calendars,  the  said  clerks  of  reports 
shall  enter  in  a  book,  to  be  kept  by  them  for  that  purpose,  the 
time  when  any  report  and  set  of  exceptions  is  delivered  to  them 
to  be  filed,  with  the  name  of  the  cause  and  the  date  of  the  re- 
port, and,  as  regards  exceptions,  the  names  of  the  parties  except- 
ing, and  such  book  shall,  at  all  times  during  office  hours,  be 
accessible  to  the  public. 

XXXL 
That  all  office  copies  in  all  the  offices  of  the  court  shall  be 
written  on  foolscap  paper  bookwise,  and  shall  contain  two 
folios  in  each  page,  except  si.s  to  office  copies  of  bills,  which 
shall  contain  only  one  folio,  such  folios  to  consist  of  ninety 
words  each,  and  to  be  reckoned  as  to  schedules  according  to 
the  manner  directed  by  the  general  order  of  this  court,  bear- 
ing date  the  28th  day  of  November,  1743. 
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XXXIL 
That  the  last  interrogatory  now  commonly  in  use  be  in  future 
altered,  and  shall  stand  and  be  in  the  words  or  to  the  effect 
following :  "  Do  you  know,  or  can  you  set  forth,  any  other  mat- 
ter or  thing  which  may  be  of  benefit  or  advantage  to  the  par- 
ties at  issue  in  this  cause,  or  either  of  them,  or  that  may  be 
material  to  the  subject  of  this  your  examination,  or  to  the 
matters  in  question  in  this  cause ;  if  yea,  set  forth  the  sa.me,"  etc. 

XXXIIL 

That  the  masters  extraordinary  of  this  court  shall  be  at  lib- 
erty in  future  to  take  any  affidavit,  or  do  any  other  act  inci- 
dent to  the  office  of  master  extraordinary  in  chancery,  at  any 
place  which  is  distant  not  less  than  ten  miles  from  the  Hall  in 
Lincoln's  Inn,  any  existing  order  to  the  contrary  notwithstand- 
ing. 

XXXIV. 

That  the  fees  set  forth  in  the  schedule  after  stated  shall  con- 
stitute the  schedule  of  fees  to  be  received  by  the  masters  and 
their  clerks,  and  the  registrars  and  their  clerks,  under  the  said 
recited  act. 

XXXV. 

That,  except  as  may  be  herein  otherwise  directed,  the  offices 
of  this  court  shall  continue  open  for  the  despatch  of  business, 
and  the  officers  and  clerks  belonging  thereto  shall  attend  in 
such  offices  in  the  discharge  of  their  business,  during  such  times 
and  for  such  number  oj  hours  in  each  day  as  they  have  hitherto 
done  under  any  existing  order  or  practice  of  the  said  court. 

XXXVl 

That  the  office  of  the  clerk  of  the  affidavits  and  of  the  pat- 
entee of  the  subpoena  office,  be  open  from  the  hour  of  ten  in 
the  forenoon  until  four  in  the  afternoon,  and  during  the  sit- 
ting of  either  of  the  courts,  from  the  hour  of  seven  to  eight  in 
the  evening,  except  that  from  the  1st  of  September  to  the  20th 
of  October  those  offices  shall  be  open  only  from  eleven  to  one 
o'clock. 

That  all  copies  of  affidavits  be  ready  for  delivery  within 
forty-eight  hours  after  any  copy  shall  be  bespoken. 
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Oedees  oe  Mat  9,  1839. 

L 

That  in  all  cases  in  which  it  shall  be  alleged  that  the  plaint- 
iif  is  prosecuting  the  defendant,  in  this  court  and  also  in  some 
other  court,  for  the  same  matter,  the  defendant  in  eight  days 
after  filing  his  answer  or  further  answer  to  the  plaintiff's  bill, 
shall  be  entitled,  as  of  course,  on  motion  or  petition,  to  the 
usual  order  for  the  plaintiff  to  make  his  election  in  which  court 
he  will  prbceed,  with  the  usual  directions  in  that  behalf,  unless 
the  plaintiff  shall,  before  the  expiration  of  the  same  eight  days, 
have  delivered  exceptions  to  the  defendant's  answer,  or  have 
referred  his  further  answer  on  former  exceptions.  And  in  case 
the  plaintiff  shall  have  delivered  such  exceptions,  or  referred 
the  defendant's  further  answer  within  such  time,  the  defendant 
shall  be  at  liberty,  by  notice  in  writing  to  be  served  on  the 
plaintiff's  clerk  in  court,  to  require  the  plaintiff  to  procure  the 
master's  report  on  such  exceptions,  within  four  daj'^s  from  the 
service  of  such  notice.  And  if  the  plaintiff,  being  so  served 
with  such  notice,  shall  not  procure  the  master's  report  in  four 
days  accordingly,  or  if  the  exceptions  shall  not  be  allowed,  the 
defendant  shall  then  be  entitled,  as  of  course,  on  motion  or  pe- 
tition, to  the  usual  order  for  the  plaintiff  to  elect  in  which  court 
he  will  proceed,  with  the  usual  directions.  But  in  either  of 
such  cases,  the  plaintiff  shall  be  at  liberty  to  move  that  such 
order  may  be  discharged  on  the  merits  confessed  in  the  answer. 

IL 

That  the  plaintiff  in  any  injunction  cause  having  obtained 
the  common  injunction  to  stay  proceedings  at  law,  may  (either 
before  or  after  the  answer  of  the  defendant  shall  be  put  in,  and 
whether  such  injunction  shall  or  shall  not  have  been  continued 
to  the  hearing  of  the  cause)  obtain  an  order,  as  of  course,  for 
leave  to  amend  the  bill  without  prejudice  to  the  injunction; 
but  that  such  order  shall  contain  an  undertaking  by  the  plaint- 
iff to  amend  the  bill  within  one  week  after  the  date  of  the 
order  and  in  default  thereof  the  order  shall  become  void.  And 
that  in  case  the  bill  shall  be  amended  pursuant  to  such  order, 
the  defendant  shall  thereupon,  and  although  he  may  not  have 
put  in  his  answer  to  the  bill  or  the  amendments  thereof,  be  at 
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liberty  to  move  the  court  on  notice,  to  dissolve  the  injunction, 
on  the  ground  that  the  bill  as  amended  does  not,  even  if  the 
amendments  be  true,  entitle  the  plaintiff  thereto. 

IIL 
That  in  case  an  injunction  to  stay  proceedings  at  law  shall 
be  prayed  for  by  the  bill,  and  shall  either  not  be  obtained,  or, 
having  been  obtained,  shall  have  been  dissolved  upon  the  mer- 
its stated  in  the  answer, "and  the  plain tifif  shall  afterwards 
amend  his  bill,  and  the  defendant  shall  not  plead,  answer  or 
demur  to  the  amended  bill  within  eight  days  after  appearance, 
the  plaintiff  shall  be  entitled  to  move  for  an  injunction,  upon 
affidavit  of  the  truth  of  the  amendments. 

IV. 
That  foreclosure  causes,  when  ready  for  hearing,  may  be  or- 
dered to  be  advanced  for  hearing,  under  the  same  circumstances, 
and  subject  to  the  same  rules  as  other  causes  may  be  ordered 
to  be  so  advanced. 

V. 

That  in  all  cases  in  which  it  shall  appear  that  certain  pre- 
liminary accounts  and  inquiries  must  be  taken  and  made,  be- 
fore the  rights  and  interests  of  the  parties  to  the  cause  can  be 
ascertained,  or  the  questions  therein  arising  can  be  determined, 
the  plaintiff  shall  be  at  liberty,  at  any  time  after  the  defend- 
ants shall  have  appeared  to  the  bill,  to  move  the  court  on  notice, 
that  such  inquiries  and  accounts  shall  be  made  and  taken ;  and 
that  an  order  referring  it  to  the  master  to  make  such  inquiries, 
and  take  such  accounts,  shall  thereupon  be  made,  without  prej- 
udice to  any  question  in  the  cause,  if  it  shall  appear  to  the 
court  that  the  same  will  be  beneficial  to  such  (if  any)  parties 
to  the  cause  as  may  not  be  competent  to  consent  thereto,  and 
that  the  same  is  consented  to  by  such  (if  any)  of  the  defend- 
ants, as,  being  competent  to  consent,  have  not  put  in  their  an- 
swer to  the  bill,  and  that  the  same  is  consented  to  by,  or  is 
proper  to  be  made  upon  the  statements  contained  in  the  answers 
of,  such  (if  any)  of  the  defendants  as  have  answered  the  bill. 

VI. 
That  whenever  any  order  of  course  obtained  from  the  master 
of  the  rolls,  in  any  cause  marked  for  or  set  down  to  be  heard 
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before  the  lord  chancellor  pursuant  to  the  general  order  of 
the  5th  day  of  May,  183Y,  shall  be  alleged  to  have  been  irregu- 
larly obtained,  any  application  to  discharge  the  same  for 
irregularity,  shall  in  the  first  instance  be  made  to  the  master 
of  the  rolls,  and  such  cause  and  all  other  applications  to  be 
made  therein,  shall  nevertheless  continue  subject  to  all  the 
regulations  of  the  said  general  order,  as  if  this  order  had  not 
been  made.  Cottenham,  0. 

Langdale,  M.  K. 

Lancelot  Shadwell,  Y.  C. 

Oedees  of  ISiTat  10, 1839. 
L 
That  every  person,  to  whom  in  any  cause  or  matter  pending 
in  this  court,  any  sum  of  money  or  any  costs  have  been  ordered 
to  be  paid,  shall,  after  the  lapse  of  one  month  from  the  time 
when  such  order  for  payment  was  duly  passed  and  entered,  be 
entitled  by  his  clerk  in  court  to  sue  out  one  or  more  writ  or 
writs  ol  fieri  facias,  or  writ  or  writs  of  elegit,  of  the  form  here- 
inafter stated,  or  as  near  thereto  as  the  circumstances  of  the 
case  may  require.  ' 

IL 

That  upon  every  such  order  hereafter  to  be  entered,  the  enter- 
ing clerk  of  this  court,  in  whose  division  the  same  may  be,  shall, 
at  the  request  of  the  party  leaving  the  same,  mark  the  day  of 
the  month  and  year  on  which  the  same  shall  be  so  left  for 
entry,  and  no  writ  oi  fisri facias  or  elegit  ^sXS.  be  sued  out  upon 
any  such  order,  unless  the  date  of  such  entry  shall  be  so  marked 
thereon  as  aforesaid. 

III. 

That  such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff 
or  other  officer  to  whom  the  execution  of  the  like  writs  issuing 
out  of  the  superior  courts  of  common  law  belongs,  and  shall 
be  executed  by  such  sheriff  or  other  officer,  as  nearly  as  may 
be,  in  the  same  manner  in  which  he  doth  or  ought  to  execute 
such  like  writs;  and  such  writs,  when  returned  by  such  sheriff 
or  other  officer,  shall  be  delivered  to  the  clerks  in  court,  by 
whom  respectively  they  were  sued  out,  or  be  left  at  their  re- 
spective seats,  and  shall  thereupon  be  filed  as  of  record  in  the 
office  of  the  six  clerks  of  this  court.    And  that  for  the  execu- 
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tion  of  such  writs,  such  sheriff  or  other  ofBcer  shall  not  take 
or  be  allowed  any  fees,  other  than  such  as  are  or  shall  be  from 
time  to  time  allowed  by  lawful  authprity,  for  the  execution  of 
the  like  writs  issuing  out  of  the  superior  courts  of  common  law. 

IV. 

That  if  it  shall  appear  upon  the  return  of  any  such  writ  of 
fieri  facias  as  aforesaid,  that  the  sheriff  or  other  officer  hath 
by  virtue  of  such  writ  seized  but  not  sold  any  goods  of  the 
person  ordered  to  pay  such  sum  of  money  or  costs  as  aforesaid, 
the  person  to  whom  such  sum  of  money  or  costs  is  payable, 
shall,  immediately  after  such  writ  with  such  return  shall  be 
filed  as  of  record,  be  at  liberty  by  his  clerk  in  court  to  sue  out 
a  writ  of  venditioni  exponas  in  the  form  hereinafter  stated,  or 
as  near  thereto  as  the  circumstances  of  the  case  may  require. 

V. 

That  on  every  such  writ  ol  fieri  facias  and  degU  so  to  be 
issued  as  aforesaid,  there  shall  be  indorsed  the  words,  "  By  the 
court,"  and  also  thereunder  the  calling  and  place  of  residence 
of  the  party  against  whom  such  writ  shall  be  issued,  and  also 
the  name  and  residence  or  place  of  business  of  the  solicitor  at 
whose  instance  the  same  shall  be  issued,  and  the  name  of  the 
clerk  in  court  issuing  the  same,  and  that  every  such  writ  be 
also  indorsed  for  the  sum  to  be  levied  according  to  the  form 
used  upon  like  writs  issuing  out  of  the  superior  courts  of  com- 
mon law. 

VL 

That  for  every  such  writ  oi  fieri  facias  or  venditioni  eseponas 
so  to  be  issued  as  aforesaid,  there  shall  be  allowed  to  the  clerk 
in  court  issuing  the  same  the  sum  of  eighteen  shillings  and 
sevenpence,  and  for  every  such  writ  of  elegit  the  sum  of  one 
pound  ten  shillings,  and  that  there  be  allowed  to  the  solicitor 
at  whose  instance  any  such  writ  oi  fieri  facias,  elegit,  or  ven- 
ditioni exponas  shall  be  issued,  the  sum  of  six  shillings  and 
eightpence  for  instructions  for  the  said  writ,  and  that  there  be 
also  allowed  to  such  solicitor  the  further  sum  of  six  shillings 
and  eightpence  for  attending  to  procure  a  warrant,  and  for  at- 
tending to  instruct  the  officer  charged  with  the  execution  of 
such  writ. 
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FOEMS  OF  "WeITS. 
I. 

Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the  Court  of 
Charhcery  for  Payment  of  Money. 

Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 
To  the  Sheriff  of ,  Greeting: 

"We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of  £ ,  which 

lately  before  us  in  our  High  Court  of  Chancery  in  a  certain 
cause,  or  certain  causes  (as  the  ease  may  be),  wherein  A.  B.  is 
plaintiff,  and  C.  D.  is  defendant,  or,  in  a  certain  inatter  there 
depending,  intituled  "  In  the  matter  of  E.  F."  (as  the  case  may 
be),  by  a  decree  or  order  (as  the  case  may  be)  of  our  said  court, 

bearing  date  the day  of ,  was  decreed  or  ordered  (as 

the  case  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B.  And 
that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, you  further  cause  to  be  made  interest  upon  the  said  sum 

of  £ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the 

day  of .  And  that  you  have  that  money  and  inter- 
est before  us,  in  our  said  court  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said 
decree  or  order  (as  the  case  may  be).  And  that  you  do  all 
such  things  as  by  the  statute  passed  in  the  second  year  of  our 
reign  you  are  authorized  and  required  to  do  in  this  behalf; 
and  in  what  manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  said  court  immediately  after  the  exe- 
cution hereof.     And  have  there  then  this  writ. 

Witness  ourself  at  Westminster  the day  of in  the 

year  of  our  reign. 

II. 

Writ  of  Fieri  Facias  on  a  Decree  or  Ordsr  of  the  Court  of 
Chancery  for  Payment  of  Money  and  Interest. 

Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Greeting: 

We  command  you  that  of  the  goods  and  chattels  of  0.  D.  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of  £,-, ,  and 

also  interest  thereon,  at  the  rate  of  £4  per  centum  per  annum, 
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from  the day  of ,  which  said  sum  of  money  and  in- 
terest were  lately  before  us  in  our  High  Court  of  Chancery,  in 
a  certain  cause,  or  certain  causes  (as  the  case  may  be),  wherein 
A.  B.  is  plaintiff  and  C.  D.  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  E.  F."  (as  the  case 
may  be),  by  a  decree  or  order  (as  the  case  may  be)  of  our  said 

court,  bearing  date  the day  of ,  decreed  or  ordered 

(as  the  case  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and 
that  you  have  that  money  and  interest  before  us,  in  our  said 
court  immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.  in  pursuance  of  the  said  decree  or  order  (as  the  case 
may  be).  And  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf,  and  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us  in  our  said 
court  immediately  after  the  execution  thereof.  And  have  there 
then  this  writ. 
Witness,  etc. 

m. 

Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the  Court  of  Chcm- 
ceryfor  Payment  of  Money  a/nd  Costs. 

Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Greeting: 

We  command  you  that  of  the  goods  and  chattels  of  C  D.  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of  £ ,  which 

said  sum  of  money  was  lately  before  us  in  our  High  Court  of 
Chancery,  in  a  certain  cause,  or  certain  causes  (as  the  case  may 
be),  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  or  in  a  cer- 
tain matter  there  depending,  intituled  "  In  the  matter  of  E.  F." 
(as  the  case  may  be),  by  a  decree  or  order  (as  the  case  may  be) 

of  our  said  court,  bearing  date  the day  of ,  decreed 

or  ordered  (as  the  case  may  be)  to  be  paid  by  the  said  C.  D.  to 
A.  B.,  together  with  certain  costs  in  the  said  order  mentioned,- 
and  which  costs  have  been  taxed  and  allowed  by  G.  H.,  Es- 
quire, one  of  the  masters  of  our  said  court,  at  the  sum  of  £ , 

as  appears  by  the  certificate  of  the  said  master,  dated  the 

day  of ,  and  that  of  the  goods  and  chattels  of  the  said 

0.  D.  in  your  bailiwick,  you  further  cause  to  be  made  the  said 
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sum  of  £ ,  together  with  interest  at  the  rate  of  £4  per 

centum  per  annum  on  the  said  sum  of  £ ,  from  the 

day  of ,  and  on  the  said  sum  of  £ ,  from  the day 

of ,  and  that  you  have  that  money  and  interest  before  us 

in  our  said  court  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  A.  B.  in  pursuance  of  the  said  decree  or  order 
(as  the  case  may  be).  And  that  you  do  all  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign  you  are  au- 
thorized and  required  to  do  in  this  behalf,  and  in  what  manner 
you  shall  have  executed  this  our  writ,  make  appear  to  us  in 
our  said  court  immediately  after  the  execution  thereof.  And 
have  there  then  this  writ.  * 

Witness,  etc. 

IV. 

Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the  Court  tf  Chan- 
cery for  Payment  of  Money,  Interest,  and  Costs. 

Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Greeting: 

We  command  you  that  of  the  goods  and  chattels  of  0.  D.  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of  £ ,  and 

also  interest  thereon  at  the  rate  of  £4  per  centum  per  annum, 
from  the day  of ,  which  said  sum  of  money  and  in- 
terest were  lately  before  us  in  our  High  Court  of  Chancery,  in 
a  certain  cause,  or  certain  causes  (as  the  case  may  be),  wherein 
A.  B.  is  plaintiff  and  C.  D.  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  E.  F."  (as  the 
case  may  be),  by  a  decree  or  order  (as  the  case  may  be)  of  our 
said  court,  bearing  date  the day  of ,  decreed  or  or- 
dered (as  the  case  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B., 
together  with  certain  costs  in  the  said  order  mentioned,  and 
which  costs  have  been  taxed  and  allow'ed  by  G.  H.,  Esquire, 

one  of  the  masters  of  our  said  court,  at  the  sum  of  £ ,  as 

appears  by  the  certificate  of  the  said  master,  dated  the 

day  of ,  and  that  of  the  goods  and  chattels  of  the  said 

C  D.  in  your  bailiwick,  you  further  cause  to  be  made  the  said 
sum  of  £ ,  together  with  interest  thereon  at  the  rate  afore- 
said, from  the day  of ,  and  that  you  have  that  money 

and  interest  before  us,  in  our  said  court  immediately  after  the 
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esecution  hereof,  to  be  paid  to  the  said  A.  B.  in  pursuance  of 
the  said  decree  or  order  (as  the  case  may  be).  And  that  you 
do  all  such  things  as  by  the  statute  passed  in  the  second  year 
of  our  reign  you  are  authorized  and  required  to  do  in  this  be- 
half, and  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  in  our  said  court  immediately  after 
the  execution  thereof.    And  have  there  then  this  writ. 

Witness,  etc. 

V. 

Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the  Court  of 
CTia/ncery  for  Payment  of  Costs. 
Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  faith. 

To  the  Sheriff  of ,  Greeting: 

"We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of  £ ,  for 

certain  costs  which  were  lately  before  us  in  our  High  Court  of 
Chancery,  in  a  certain  cause,  or  certain  causes  (as  the  case 
may  be),  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  or 
in  a  certain  matter  there  depending,  intituled  "  In  the  matter 
of  E.  F."  (as  the  case  may  be),  by  a  decree  or  order  (as  the 

case  may  be)  of  our  said  court,  bearing  date  the day  of 

,  decreed  or  ordered  (as  the  case  may  be)  to  be  paid  by 

the  said  C.  D.  to  A.  B.,  and  which  costs  have  been  taxed  and 
allowed  by  G.  H.,  Esquire,  one  of  the  masters  of  our  said 

court,  at  the  said  sum  of  £ ,  as  appears  by  the  certificate 

of  the  said  master,  dated  the day  of .    And  that  of 

the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you 

further  cause  to  be  made  interest  on  the  said  sum  of  £ ,  at 

the  rate  of  £4  per  centum  per  annum  from  the day  of 

,  and  that  you  have  that  money  and  interest  before  us,  in 

our  said  court,  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  A.  B.  in  pursuance  of  the  said  decree  or  order 
(as  the  case  may  be).  And  that  you  do  all  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign  you  are  au- 
thorized and  required  to  do  in  this  behalf.  And  in  what 
manner  you  shall  have  executed  this  our  writ,  make  appear  to 
us  in  our  said  court  immediately  after  the  execution  thereof. 
And  have  there  then  this  writ. 

Witness,  etc. 


ENGLISH  OBDEES  IN  CHANCEET.  1169 

VI. 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of  Chancery 
for  Payment  of  Money,  or  Money  and  Interest. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 
To  the  Sheriff  of ,  Oreetvng: 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  certain  causes  (as  the  case  may  be),  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defendants,  or  in  a  certain  matter  there  depending,  intituled 
"  In  the  matter  of  E.  F."  (as  the  case  may  be),  by  a  decree  or 
order  (as  the  case  may  be)  of  our  said  court,  made  in  the  said 

cause  or  matter  (as  the  case  may  be),  and  bearing  date  the 

day  of ,  it  was  decreed  and  ordered,  or  ordered  (as  the  case 

may  be),  that  the  said  C.  D.  should  pay  unto  A.  B.  the  sum  of 
£> {if  interest  be  given  iy  the  order,  say  "  together  with  inter- 
est thereon,  after  the  rate  of  £4  per  centum  per  annum,  from 

the day  of ").    And  afterwards,  the  said  A.  B.  came 

into  our  said  court  of  chancery,  and  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  chose  to  be  de- 
livered to  him,  her,  or  them  (as  the  case  may  be),  all  the  goods 
and  chattels  of.  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was 

seised  or  possessed  of  on  the  day  of  ,  in  the  year 

of  our  Lord ,  or  at  any  time  afterwards,  or  over  which 

the   said  C.  D.  on   the  said  day   of  ,  or  at   any 

time  afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns  until 

the  sum  of  £ ,  together  with  interest  thereon,  at  the  rate 

of  £4  per  centum  per  annum,  from  the  said day  of , 

shall  have  been  levied.    Therefore  we  command  you  that  with- 
out delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a 
74 
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reasonable  price  and  extent,  all  the  goods  and  chattels  of  the 
said  0.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough;  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed 

of  on  the  said day  of ,  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said day  of ,  or  at 

any  time  afterwards,  had  any  disposing  power,  which  he  might, 
Avithout  the  assent  of  any  other  person,  exercise  for  his  own 
benefit.  To  hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels;  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to  him 

and  to  his  assigns,  until  the  said  sum  of  £ ,  together  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ,  make  appear  to 
us  in  our  court  of  chancery  aforesaid,  immediately  after  the 
execution  thereof,  under  your  seal  and  the  seals  of  those  by 
whose  oath  you  shall  make  the  said  extent  and  appraisement. 
And  have  here  then  this  writ. 
"Witness  ourself  at  Westminster,  etc. 

VIL 
Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of  Chcmcery 
for  Payment  of  Costs. 
Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Oreat  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Greeting: 

"Whereas,  lately  in  our  High  Court  of  Chancery,  in  a  certain 
<5ause,  or  certain  causes  (as  the  case  may  be),  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defendants,  or  in  a  certain  matter  there  depending,  intituled 
"In  the  matter  of  E.  F."  (as  the  case  may  be),  by  a  decree  or 
order  (as  the  case  may  be)  of  our  said  court,  made  in  the  said 

cause  or  matter  (as  the  case  may  be),  and  bearing  date  the 

day  of ,  it  was  decreed  and  ordered,  or  ordered  (as  the  case 

may  be),  that  C.  D.  should  pay  unto  A.  B.  certain  costs  as  in 
the  said  decree  or  order  (as  the  case  may  be)  mentioned,  and 
which  costs  have  been  taxed  and  allowed  by  G.  H.,  Esquire, 
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one  of  the  masters  of  our  said  court,  at  the  sum  of  £ ,  as 

appears  by  the  certificate  of  the  said  master,  dated  the  — ^ — 

day  of .     And  afterwards  the  said  A.  B.  came  into  our 

said  court  of  chancery,  and,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  chose  to  be  delivered  to 
him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough ;  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  one 

in  trust  for  him,  was  seised  or  possessed  of  on  the day  of 

,  in  the  year  of  our  Lord ,  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  the  said day  of ,  or 

at  any  time  afterwards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit;  to  hold  to  hira  the  said  goods  and  chattels  as  his 
proper  goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 

•assigns,  until  the  said  sum  of  £ ,  together  with  interest 

thereon,  at  the  rate  of  £A  per  centum  per  annum,  from  the  said 
day  of ,  shall  have  been  levied.  Therefore  we  com- 
mand you  that  without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough ;  and  also  all  such  lands  and  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C.  D.,  or  any  person  or  persons  in  trust  for 

him,  was  or  were  seised  or  possessed  of,  on  the  said day 

of ,  or  at  any  time  afterwards,  or  over  which  the  said  C.  D. 

on  the  said day  of ,  or  at  any  time  afterwards,  had 

any  disposing  power,  which  he  might,  without  the  assent  of 
any  other  person  or  persons,  exercise  for  his  own  benefit;  to 
hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels ;  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  accord- 
ing to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 

until  the  said  sum  of  £ ,  together  with  interest  as  aforesaid, 

shall  have  been  levied.    And  in  what  manner  you  shall  have 
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executed  this  our  writ,  make  appear  to  us  in  our  court  of  chaiv- 
eery  aforesaid,  immediately  after  the  execution  thereof,  under 
your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement.  And  have  there  then  this, 
writ. 
Witness  ourself  at  Westminster,  etc. 

VIII 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Cowrt  of  Chancery 

for  Payment  of  Money  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Greeting: 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  certain  causes  (as  the  case  may  be),  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defendants,  or  in  a  certain  matter  there  depending,  intituled 
"  In  the  matter  of  E.  F."  (as  the  case  may  be),  by  a  decree  or 
order  (as  the  case  may  be)  of  our  said  court,  made  in  ^the  said 

cause  or  matter  (as  the  case  may  be),  and  bearing  date  the 

day  of ,  it  was  decreed  and  ordered,  or  ordered  (as.  the  case 

may  be),  that  C.  D.  should  pay  unto  A.  B.  the  sum  of  £ , 

together  with  certain  costs  as  in  the  said  decree  or  order  (aa 
the  case  may  be)  mentioned,  and  which  costs  have  been  taxed 
and  allowed  by  G.  H.,  Esquire,  one  of  the  masters  of  our  said 

court,  at  the  sum  of  £ ,  as  appears  by  the  certificate  of  the 

said  master,  dated  the day  of .     And  afterwards  the 

said  A.  B.  came  into  our  said  court  of  chancery,  and,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough;  and  also  all  such  lands,  tenements,  rectories,  tithes,, 
rents,  and  hereditaments,  including  lands  and  hereditaments, 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of 

on  the day  of ,  in  the  year  of  our  Lord ,  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D.,  on  the  said  — - 

day  of  ,  or  at  any  time  afterwards,  had  any  disposing 

power,  which  he  might,  without  the  assent  of  any  other  per- 
son, exercise  for  his  own  benefit ;  to  hold  to  him  the  said  goods. 
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and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several  sums  of 

£ ,  and  £ ,  together  with  interest  upon  the  said  sum 

of  £ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the 

day  of ,  and  on  the  said  sum  of  £ at  the  rate 

aforesaid,  from  the day  of ,  shall  have  been  levied. 

Therefore  we  command  you  that  without  delay  you  cause  to  be 
delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  th^  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough;  and  also  all  such 
lands  and  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  or 
persons  in  trust  for  him,  was  or  were  seised  or  possessed  of  on 

the  said day  of ,  or  at  any  time  afterwards,  or  over 

vrhich  the  said  C.  D.,  on  the  said day  of ,  or  at  any 

time  afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels ;  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to  him 

and  to  his  assigns,  until  the  said  two  several  sums  of  £ and 

£ ,  together  with  interest  aforesaid,  shall  have  been  levied. 

And  in  what  manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  court  of  chancery  aforesaid,  imme- 
diately after  the  execution  thereof,  under  your  seal  arid  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement.  And  have  there  then  this  writ. 
'  Witness  ourself  at  "Westminster,  etc, 

IX 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of  Chomcery 
for  Payment  of  Money,  Interest,  omd  Costs. 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Greeting: 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  certain  causes  (as  the  case  may  be),  there  depending, 
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wherein  A.  B:  and  others  are  plaintiffs,  and  C.  T>.  and  others 
are  defendants,  or  in  a  certain  matter  there  depending,  intituled 
"  In  the  matter  of  E.  F."  (as  the  case  may  be),  by  a  decree  or 
order  (as  the  case  may  be)  of  our  said  court,  made  in  the  said 

cause  or  matter  (as  the  case  may  be),  and  bearing  date  the 

(Jay  of ,  it  was  ordered  and  decreed,  or  ordered  (as  the  case 

may  be),  that  C.  D.  should  pay  unto  A.  B.  the  sum  of  £ , 

together  with  interest  thereon,  after  the  rate  of  £4  per  centum 
per  annum,  from  the day  of ,  together  also  with  cer- 
tain costs,  as  in  the  said  decree  or  order  (as  the  case  may  be) 
mentioned,  and  which  costs  have  been  taxed  and  allowed  by 
G.  H.,  Esquire,  one  of  the  masters  of  our  said  court,  at  the  sum 
of  £— — ,  as  appears  by  the  certificate  of  the  said  master,  dated 

the day  of .    And  afterwards  the  said  A.  B.  came  into 

our  said  court  of  chancery,  and  according  to  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered  to  him  aU 
the  goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough;  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments,  includ- 
ing lands  and  hereditaments  of  copyhold  or  custom&ry  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him, 

was  seised  or  possessed  of  on  the day  of ,  in  the  year 

of  our  Lord ,  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  the  said day  of ,  or  at  any  time  afterwards, 

had  any  disposing  power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit ;  to  hold  to  him  the 
said  goods  and  chattels,  as  his  proper  goods  and  chattels,  and 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums 

of  £ ,  and  £ ,  together  with  interest  upon  the  said  sura  of 

£ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the  said 

day  of ,  and  on  the  said  sum  of  £ ,  at  the  rat© 

aforesaid,  from  the day  of ,  shall  have  been  levied. 

Therefore  we  command  you,  that  without  delay  you  cause  to 
be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such 
lands  and  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
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tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  or 
persons  in  trust  for  him,  was  or  were  seised  or  possessed  of  on 

the  said day  of ,  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  the  said day  of ,  or  at  any 

time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit;  to  hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to 

him  and  to  his  assigns,  until  the  said  two  several  sums  of  £ , 

and  £ ,  together  with  intere^  as  aforesaid,  shall  have  been 

levied.  And  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  in  our  court  of  chancery  aforesaid, 
immediately  after  the  execution  thereof,  under  your  seal,  and 
the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent 
and  appraisement.  And  have  there  then  this  writ, 
"Witness  ourself  at  Westminster,  etc. 

X. 

Writ  of  Venditioni  Exponas. 

Yictoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of ,  Oreetim^g: 

Whereas,  by  our  writ,  we  lately  commanded  you  that  of  the 
goods  and  chattels  of  C.  D.  (here  recite  iki&  fieri  facias  to  the 

end).    And  on  the day  of you  returned  to  us  in  our 

court  of  chancery  aforesaid,  that  by  virtue  of  the  said  writ  to 
you  directed,  you  had  taken  goods  and  chattels  of  the  said 
0.  D.  to  the  value  of  the  money  and  interest  aforesaid,  which 
said  goods  and  chattels  remained  in  your  hands  unsold  for  want 
of  buyers.  Therefore  we,  being  desirous  that  the  said  A.  B. 
should  be  satisfied  his  money  and  interest  aforesaid,  command 
you  that  you  expose  to  sale,  and  sell  or  cause  to  be  sold,  the 
goods  and  chattels  of  the  said  0.  D.,  by  you  in  form  aforesaid 
taken,  and  every  part  thereof,  for  the  best  price  that  can  be 
gotten  for  the  same,  and  have  the  money  arising  from  such 
sale  before  us  in  our  said  court  of  chancery  aforesaid,  imme- 
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diately  after  the  execution  hereof,  to  be  paid  to  the  said  A.  B. 

And  have  thefe  then  this  writ. 

Witness  ourself  at  "Westminster,  the day  of ,  in  the 

year  of  our  reign. 

oottenham,  c. 

Langdale,  M.  E. 

Lancelot  Shadwell,  Y.  C. 

Oedees  of  August  26,  184L 

L 

That  there  shall  forthwith  be  prepared  a  proper  alphabetical 

book  for  the  purposes  after  mentioned,  and  that  such  book 

shall  be  called  the  solicitors'  book,  and  shall  be  publicly  kept 

at  the  office  of  the  six  clerks,  to  be  there  inspected  without  fee 

or  reward. 

II. 

That  every  solicitor,  before  ho  practice  in  this  court,  in  his 
own  name  solely,  and  not  by  an  agent,  whose  name  shall  be 
duly  entered  as  after  mentioned,  and  every  solicitor,  before  he 
practice  as  such  agent,  shall  cause  to  be  entered  in  the  solicit- 
ors' book,  in  alphabetical,  order,  his  name  and  place  of  busi- 
ness, or  some  other  proper  place  in  London,  Westminster,  or 
the  borough  of  Southwark,  or  within  two  miles  of  Lincoln's 
Inn  Hall,  where  he  may  be  served  with  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and  written 
communications  in  causes  and  matters  depending  in  this  court; 
«.nd  as  often  as  any  such  solicitor  shall  change  his  place  of 
business  or  the  place  where  he  may  be  served  as  aforesaid,  he 
shall  cause  a  like  entry  thereof  to  be  made  in  the  solicitors' 
book;  and  that  the  above-mentioned  entries  shall  be  made  in 
such  book  by  the  said  six  clerks,  who  shall  be  entitled  to  a  fee 
of  Is.  for  every  such  entry ;  and  that  the  fund  arising  from 
such  payment  shall  be  applied,  in  the  first  instance,  in  paying 
the  expenses  of  providing  and  keeping  such  book. ' 

IIL 
That  all  writs,  notices,  orders,  warrants,  rules,  and  other  doc- 
uments, proceedings  and  written  communications,  which  do 
not  require  personal  service  upon  the  party  to  be  affected 
thereby,  shall  be  deemed  sufficiently  served  if  such  document, 
or  a  copy  thereof,  as  the  case  may  be,  shall  be  left  at  the  place 
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lastly  entered  in  the  solicitors'  book  by  the  solicitor  of  such 
party ;  and  if  any  solicitor  shall  neglect  to  cause  such  entry  to 
be  made  in  the  solicitors'  book  as  is  required  by  the  second 
order,  then  the  fixing  up  a  copy  of  any  such  writ,  notice,  order, 
warrant,  rule,  or  other  document,  proceeding,  or  written  com- 
munication for  such  solicitor  in  the  said  six  clerks'  office,  shall 
be  deemed  a  sufficient  service  on  him,  unless  the  court  shall, 
under  special  circumstances,  think  fit  to  direct  otherwise. 

IV. 
That  if  any  solicitor  shall  give  his  consent  in  writing  that 
the  service  of  all  or  any  writs,  notices,  orders,  warrants,  rules, 
or  other  documents  may  be  made  upon  him  through  the  post- 
office  or  otherwise,  such  service  shall  be  deemed  sufficient  if 
made  in  such  manner  as  such  solicitor  shall  have  so  agreed  to 
accept ;  but  it  shall  be  competent  for  any  solicitor  giving  such 
consent,  at  any  time  to  revoke  the  same  by  notice  in  writing. 

V. 
That  no  person  shall  be  allowed  to  appear  or  act,  either  in 
person,  by  solicitor  or  counsel,  or  to  take  any  proceedings 
'whatever  in  this  court,  either  as  plaintiff,  defendant,  petitioner, 
respondent,  party  intervening,  or  otherwise,  until  an  entry  of  the 
name  of  his  solicitor  and  his  solicitor's  agent,  if  there  be  one, 
or  if  he  act  in  person,  his  own  name,  and  address  for  service 
shall  have  been  made  in  the  solicitors'  book  at  the  office  of  the 
six  clerks ;  but  if  such  address  of  any  person  so  acting  in  per- 
son shall  not  be  within  London,  Westminster,  or  the  borough 
of  Sonthwark,  or  within  two  miles  of  Lincoln's  Inn  Hall,  then 
all  services  upon  such  person,  not  requiring  to  be  made  per- 
sonally, shall  be  deemed  sufficient  if  a  copy  of  the  writ,  notice, 
order,  warrant,  rule,  or  other  document  to  be  served,  be  trans- 
mitted to  him  through  Her  Majesty's  postoffice,  to  such  address 

as  aforesaid. 

VL 

That  no  writ  of  attachment  with  proclamations,  nor  any 
writ  of  rebellion,  be  hereafter  issued  for  the  purpose  of  com- 
pelling obedience  to  any  process,  order,  or  decree  ot  the  court. 

VII. 
That  no  order  shall  hereafter  be  made  for  a  messenger,  or 
for  the  serjeant-at-arms,  to  take  the  body  of  the  defendant  for 
the  purpose  of  compelling  him  to  appear  to  the  bill. 
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VIIL 
That  if  the  defendant,  being  duly  served  with  a  subpoena  to 
appear  to  and  answer  the  bill,  shall  refuse  or  neglect  to  appear 
thereto,  the  plaintiff  shall,  after  the  expiration  of  eight  days 
from  such  service,  be  at  liberty  to  apply  to  the  court  for  leave 
to  enter  an  appearance  for  the  defendant.  And  the  courts 
being  satisfied  that  the  subpoena  has  been  duly  served,  and  that 
no  appearance  has  been  entered  by  the  defendant,  may  give 
such  leave  accordingly;  and  that  thereupon  the  plaintiff  may 
cause  an  appearance  to  be  entered  for  the  defendant.  And 
thereupon  such  further  proceedings  may  be  had  in  the  cause  as 
if  the  defendant  had  actually  appeared. 

IX 
That  upon  the  sheriff's  return,  "non  est  vnvemfMa^''  to  an  attach- 
ment issued  against  the  defendant  for  not  answering  the  bill^ 
and  upon  affidavit  made  that  due  diligence  was  used  to  ascer- 
tain where  such  defendant  was  at  the  time  of  issuing  such  writ, 
and  in  endeavoring  to  apprehend  such  defendant  under  the 
same,  and  that  the  person  suing  forth  such  writ  verily  believed, 
at  the  time  of  suing  forth  the  same,  that  such  defendant  was 
in  the  county  into  wbich  such  writ  was  issued,  the  plaintiff 
shall  be  entitled  to  a  writ  of  sequestration  in  the  same  manner 
that  he  is  now  entitled  to  such  writ,  upon  the  like  return  made 
by  the  serjeant-at-arms. 

X 

That  no  writ  of  execution  nor  any  writ  of  attachment  shall 
hereafter  be  issued  for  the  purpose  of  requiring  or  compelling 
obedience  to  any  order  or  decree  of  the  High  Court  of  Chan- 
cery ;  but  that  the  party  required  by  any  such  order  to  do  any 
act  shall,  upon  being  duly  served  with  such  order,  be  held 
bound  to  do  such  act  in  obedience  to  the  order. 

XL 
That  if  any  party  who  is  by  an  order  or  decree  ordered  to  pay 
money,  or  do  any  other  act  in  a  limited  time,  shall,  after  due 
service  of  such  order,  refuse  or  neglect  to  obey  the  same  ac- 
cording to  the  exigency  thereof,  the  party  duly  prosecuting 
such  order  shall,  at  the  expiration  of  the  time  limited  for  the 
performance  thereof,  be  entitled  to  an  order  for  a  serjeant-at- 
arms,  and  such  other  process  as  he  hath  hitherto  been  entitled 
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to  upon  a  return,  " non  est  inventus"  by  the  commissioners 
named  in  a  commission  of  rebellion  issued  for  non-perform- 
ance of  a  decree  or  order. 

XII. 

That  every  order  or  decree  requiring  any  party  to  do  an  act 
thereby  ordered,  shall  state  the  time  after  service  of  the  de- 
cree or  order  vrithin  which  the  act  is  to  be  done;  and  that 
upon  the  copy  of  the  order,  which  shall  be  served  upon  the 
party  required  to  obey  the  same,  there  shall  be  indorsed  a 
memorandum,  in  the  words,  or  to  the  effect  following,  viz.: 
"If  you,  the  within  named  A.  B.,  neglect  to  perform  this 
order  by  the  time  therein  limited,  you  will  be  liable  to  be  ar- 
rested by  the  s»rjeant-at-arms  attending  the  High  Court  of 
Chancery ;  and  also  be  liable  to  have  your  estate  sequestered 
for  the  purpose  of  compelling  you  to  obey  the  same  order." 

XIIL 
That  upon  due  service  of  a  decree  or  order  for  delivery  of 
possession,  and  upon  proof  made  of  demand  and  refusal  to 
obey  such  order,  the  party  prosecuting  vthe  same  shall  be  en- 
titled to  an  order  for  a  writ  of  assistance. . 

XIV. 
That  the  memorandum  at  the  foot  of  the  subpoena  to  appear 
and  answer,  shall  hereafter  be  in  the  form  following;  that  is  to 
say, —  "  Appearances  are  to  be  entered  at  the  six  clerks'  office 
in  Chancery  Lane,  London ;  and  if  you  do  not  cause  your  ap- 
pearance to  be  entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for 
you ;  and  you  will  be  subject  to  an  attachment  and  the  other 
consequences  of  not  answering  the  plaintift''s  bill,  if  you  do 
not  put  in  jj^our  answer  thereto  within  the  time  limited  by  the 
General  Orders  of  the  court  for  that  purpose." 

XV. 
That  every  person  not  being  a  party  in  any  cause,  who  has 
obtained  an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  entitled  to  enforce  obedience  to  such  order  by 
the  same  process  as  if  he  were  a  party  to  the  cause ;  and  every 
person,  not  being  a  party  in  any  cause  against  whom  obedi- 
ence to  any  order  of  the  court  may  be  enforced,  shall  be  lia- 
ble to  the  same  process  for  enforcing  obedience  to  such  order 
as  if  he  were  a  party  to  the  cause. 
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XVI 
That  a  defendant  shall  not  be  bound  to  answer  any  state- 
ment or  ciiarge  in  the  bill,  unless  specially  and  particularly 
interroffated  thereto :  and  a  defendant  shall  not  be  bound  to 
answer  any  interrogatory  in  the  bill,  except  those  interroga- 
tories which  such  defendant  is  required  to  answer;  and  where 
a  defendant  shall  answer  any  statement  or  charge  in  the  bill, 
to  which  he  is  not  interrogated,  only  by  stating  his  ignorance 
of  the  matter  so  stated  or  charged,  such  answer  shall  be  deemed 

impertinent. 

XVIL 

That  the  interrogatories  contained  in  the  interrogating  part 
of  the  bill  shall  be  divided  as  conveniently  "as  may  be  from 
each  other,  and  numbered  consecutively  1,  2,  3,  etc. ;  and  the 
interrogatories  which  each  defendant  is  required  to  answer 
shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the  form 
or  to  the  effect  following ;  that  is  to  say, —  "  The  defendant 
A.  B.  is  required  to  answer  the  interrogatories  numbered  re- 
spectively, 1,  2,  3,  etc. ; "  and  the  office  copy  of  the  bill  taken 
by  each  defendant  shall  not  contain  any  interrogatories  except 
those  which  such  defendant  is  so  required  to  answer,  unless  such 
defendant  shall  require  to  be  furnished  with  a  copy  of  the 
whole  bill. 

XVIII. 

That  the  note  at  the  foot  of  the  bill,  specifying  the  interroga- 
tories which  each  defendant  is  required  to  answer,  shall  be 
considered  and  treated  as  part  of  the  bill,  and  the  addition  of 
any  such  note  to  the  bill,  or  any  alteration  in  or  addition  to 
such  note  after  the  bill  is  filed,  shall  be  considered  and  treated 
as  an  amendment  of  the  bill.  ' 

XIX 

That  instead  of  the  words  of  the  bill  now  in  use  preceding 
the  interrogating  part  thereof,  and  beginning  with  the  words 
"  To  the  end,  therefore,"  there  shall  hereafter  be  used  words  in 
the  form  or  to  the  effect  following:  "To  the  end,  therefore, 
that  the  said  defendants  may,  if  they  can,  show  why  your  ora- 
tor should  not  have  the  relief  hereby  prayed,  and  may,  upon 
their  several  and  respective  corporal  oaths,  and  according  to 
the  best  and  utmost  of  their  several  and  respective  knowledge, 
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remembrance,  information,  and  belief,  full,  true,  direct,  and 

perfect  answer  make  to  such  of  the  several  interrogatories 

hereinafter  numbered  and  set  forth  as  by  the  note  hereunder 

written  they  are  respectively  required  to  answer ;  that  is  to 

say,— 

« 1.  Whether,  etc. 

"  2.  Whether,  etc." 

2X 

That  a  defendant  in  a  country  cause  shall  be  allowed  no  fur- 
ther time  for  pleading,  answering,  or  demurring  to  any  original 
or  supplemental  bill,  or  bill  of  revivor,  or  to  any  amended  bill, 
than  is  now  allowed  to  a  defendant  in  a  town  cause. 

XXL 
That  after  the  expiration  of  the  time  allowed  to  a  defendant 
to  plead,  answer,  or  demur  (not  demurring  alone)  to  an  orig- 
inal bill,  if  the  defendant  shall  have  filed  no  plea,  answer,  or 
demurrer,  the  plaintiff  shall  be  at  liberty  to  file  a  note  at  the 
six  clerks'  office  to  the  following  effect:  "The  plaintiff  in- 
tends to  proceed  with  his  cause  as  if  the  defendant  had  filed 
an  answer,  traversing  the  case  made  by  the  bill,  and  the  plaint- 
iff had  replied  to  such  answer,  and  served  a  subpoena  to  rejoin." 
And  that  a  copy  of  such  note  shall  be  served  on  such  defend- 
ant in  the  same  manner  as  a  subpoena  to  rejoin  is  now  served, 
and  such  note  when  filed  (a  copy  thereof  being  so  served)  shall 
have  the  same  effect  as  if  the  defendant  had  filed  an  answer, 
traversing  the  whole  of  the  bill,  and  the  plaintiff  had  filed  a 
replication  to  such  answer,  and  served  a  subpoena  to  rejoin. 
And  after  such  note  shall  have  been  so  filed,  and  a  copy  served 
as  aforesaid,  the  defendant  shall  not  be  at  liberty  to  plead,  an- 
swer, or  demur  to  the  bill  without  the  special  leave  of  the 

court. 

XXIL 

That  a  plaintiff  shall  not  be  at  liberty  to  file  a  note  under 
the  twenty-first  order,  until  he  has  obtained  an  order  of  the 
court  for  that  purpose,  which  order  shall  be  applied  for  upon 
motion,  without  notice,  and  shall  not  be  made  unless  the  court 
shall  be  satisfied  that  the  defendant  has  been  served  with  a 
subpoena  to  appear  and  answer  the  bill,  and  that  the  time  al- 
lowed to  the  defendant  to  plead,  answer,  or  demur,  not  demur- 
ring alone,  has  expired. 
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XXIII. 
That  where  no  account,  payment,  conveyance,  or  other  di- 
rect relief  is  sought  against  a  party  to  a  suit,  it  shall  not  be 
necessary  for  the  plaintiff  to  require  such  party,  not  being  an 
infant,  to  appear  to  and  answer  the  bill.  But  the  plaintiff  shall 
be  at  liberty  to  serve  such  party,  not  being  an  infant,  with  a 
copy  of  the  bill,  whether  the  same  be  an  original,  or  amended, 
or  supplemental  bill,  omitting  the  interrogating  part  thereof; 
and  s|ich  bill,  as  against  such  party,  shall  not  pray  a  subpoena 
to  appear  and  answer,  but  shall  pray  that  such  party,  upon 
being  served  with  a  copy  of  the  bill,  may  be  bound  by  all  the 
proceedings  in  the  cause.  But  this  order  is  not  to  prevent  the 
plaintiff  from  requiring  a  party  against  whom  no  account,  pay- 
ment, conveyance,  or  other  direct  relief  is  sought,  to  appear 
to  and  answer  the  bill,  or  from  prosecuting  the  suit  against 
such  party  in  the  ordinary  way,  if  he  shall  think  fit. 

XXIV. 
That  where  a  plaintiff  shall  serve  a  defendant  with  a  copy 
of  the  bill  under  the  twenty-third  order,  he  shall  cause  a  mem- 
orandum of  such  service,  and  of  the  time  when  such  service 
was  made,  to  be  entered  in  the  six  clerks'  office,  first  obtaining 
an  order  of  the  court  for  leave  to  make  such  entry,  which  order 
shall  be  obtained  upon  motion  without  notice,  upon  the  court 
being  satisfied  of  a  copy  of  the  bill  having  been  so  served,  and 
of  the  time  when  the  service  was  made. 

XXV. 

That  where  a  defendant  shall  have  been  served  with  a  copy 
of  the  bill,  under  the  twenty-third  order,  and  a  memorandum 
of  such  service  shall  have  been  duly  entered,  and  such  defend- 
ant shall  not  within  the  time  limited  by  the  practice  of  the 
court  for  that  purpose,  enter  an  appearance  in  common  form, 
or  a  special  appearance  under  the  twenty-seventh  order,  the 
,  plaintiff  shall  be  at  liberty  to  proceed  in  the  cause,  as  if  the 
party  served  with  a  copy  of  the  bill  were  not  a  party  thereto, 
and  the  party  so  served  shall  be  bound  by  all  the  proceedings 
in  the  cause,  in  the  same  manner  as  if  he  had  appeared  to  and 
answered  the  bill. 

XXVI, 

That  where  a  party  shall  be  served  with  a  copy  of  the  bill 
under  the  twenty-third  order,  such  party,  if  he  desires  the  suit 
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to  be  prosecuted  against  himself  in  the  ordinary  way,  shall  be 
entitled  to  have  it  so  prosecuted ;  and  in  that  case  he  shall 
enter  an  appearance  in  the  common  form,  and  the  suit  shall 
then  be  prosecuted  against  him  in  the  ordinary  way ;  but  the 
costs  occasioned  thereby  shall  be  paid  by  the  party  so  appear- 
ing, unless  the  court  shall  otherwise  direct. 

XXVII. 
That  where  a  party  shall  be  served  with  a  copy  of  the  bill 
under  the  twenty-third  order,  and  shall  desire  to  be  served 
with  a  notice-of  the  proceedings  in  the  cause,  but  not  other- 
wise to  have  the  same  prosecuted  against  himself,  he  shall  be 
at  liberty  to  enter  a  special  appearance  under  the  following 
form ;  that  is  to  say,  "A.  B.  appears  to  the  bill  for  the  purpose 
of  being  served  with  notice  of  all  proceedings  therein."  And 
thereupon,  the  party  entering  such  appearance  shall  be  entir 
tied  to  be  served  with  notice  of  all  proceedings  in  the  cause, 
and  to  appear  thereon.  But  the  costs  occasioned  thereby  shall 
be  paid  by  the  party  entering  such  appearance,  unless  the 
court  shall  otherwise  direct. 

XXVIIL 
That  a  party  shall  not  be  at  liberty  to  enter  such  special  ap- 
pearance under  the  twenty-seventh  order,  after  the  time  limited 
by  the  practice  of  the  court  for  appearing  to  a  bill  in  the  or- 
dinary course,  without  first  obtaining  an  order  of  the  court  for 
that  purpose,  such  order  to  be  obtained  on  notice  to  the  plaint- 
iff; and  the  party  so  entering  such  special  appearance  shall  be 
bound  by  all  the  proceedings  in  the  cause,  prior  to  such  special 
appearance  being  so  entered. 

XXIX. 
That  where  no  account,  payment,  conveyance,  or  other  relief 
is  sought  against  a  party,  but  the  plaintiff  shall  require  such 
party  to  appear  to  and  answer  the  bill,  the  costs  occasioned  by 
the  plaintiff  having  required  such  party  so  to  appear  and  answer 
the  bill,  and  the  costs  of  all  proceedings  consequential  thereon, 
shall  be  paid  by  the  plaintiff,  unless  the  court  shall  otherwise 
direct. 

XXX 

That  in  all  suits  concerning  real  estate  which  is  vested  in 
trustees  by  devise,  and  such  trastees  are  competent  to  sell  and 
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give  discharges  for  the  proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  such  trustees  shall  represent  the  per- 
sons beneficially  interested  in  the  estate  or  the  proceeds,  or  the 
rents  and  profits,  in  the  same  manner,  and  to  the  same  extent, 
as  the  executors  or  administrators  in  suits  concerning  personal 
estate  represent  the  persons  beneficially  interested  in  such  per- 
sonal estate;  and  in  such  cases  it  shall  not  be  necessary  to  make 
the  persons  beneficially  interested  in  such  real  estate,  or  rents 
and  profits,  parties  to  the  suit;  but  the  court  may  upon  consid- 
eration of  the  matter  on  the  hearing,  if  it  shall  so  think  fit, 
order  such  persons  to  be  made  parties. 

XXXL  , 

That  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be 
necessary  to  make  the  heir  at  law  a  party;  but  the  plaintiff 
shall  be  at  liberty  to  make  the  heir  at  law  a  party  where  he 
desires  to  have  the  will  established  against  him. 

XXXIL 
That  in  all  cases  in  which  the  plaintiff  has  a  joint  and  several 
demand  against  several  persons,  either  as  principals  or  sureties, 
it  shall  not  be  necessary  to  bring  before  the  court,  as  parties  to 
a  suit  concerning  such  demand,  all  the  persons  liable  thereto; 
but  the  plaintiff  may  proceed  against  one  or  more  of  the  per- 
sons severally  liable. 

XXXIIL 

That  where  a  demurrer  or  plea  to  the  whole  bill  shall  be 
overruled,  the  plaintiff,  if  he  does  not  require  an  answer,  shall 
be  at  liberty  immediately  to  file  his  note  in  manner  directed 
by  the  twenty-first  order,  and  with  the  same  effect,  unless  the 
court  shall,  upon  overruling  such  demurrer  or  plea,  give  time 
to  the  defendant  to  plead,  answer,  or  demur;  and  in  such  case, 
if  the  defendant  shall  file  no  plea,  answer,  or  demurrer,  within 
the  time  so  allowed  by  the  court,  the  plaintiff,  if  he  does  not 
require  an  answer,  shall,  on  the  expiration  of  such  time,  be  at 
liberty  to  file  such  note. 

XXXIV. 
That  where  the  defendant  shall  file  a  demurrer  to  the  whole 
bill,  the  demurrer  shall  be  held  sufficient,  and  the  plaintiff  be 
held  to  have  submitted  thereto,  unless  the  plaintiff  shall,  within 
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twelve  days  from  the  expiration  of  the  time  allowed  to  the 
defendant  for  filing  such  demurrer,  cause  the  same  to  be  set 
down  for  argument;  and  where  the  demurrer  is  to  part  of  the 
bill,  the  demurrer  shall  be  held  sufficient,  and  the  plaintiff  be 
held  to  have  submitted  thereto,  unless  the  plaintiff  shall,  within 
three  weeks  from  the  expiration  of  the  time  allowed  for  filing 
such  last-mentioned  demurrer,  cause  the  same  to  be  set  down 
for  argument. 

2XXV. 

That  where  the  defendant  shall  file  a  plea  to  the  whole  or 
part  of  a  bill,  the  plea  shall  be  Ij^ld  good  to  the  same  extent 
and  for  the  same  purposes  as  a  plea  allowed  upon  argument, 
unless  the  plaintiff  shall,  within  three  weeks  from  the  expira- 
tion of  the  time  allowed  for  filing  such  plea,  cause  the  same  to 
be  set  down  for  argument,  and  the  plaintiff  shall  be  held  to 
have  submitted  thereto. 

XXXVL 

That  no  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  because  such  demurrer  or  plea  shall  not 
cover  so  much  of  .the  bill  as  it  might  bylaw  have  extended  to. 

XXXVIL 
That  no  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  because  the  answer  of  the  defendant  may 
extend  to  some  part  of  the  same  matter  as  may  be  covered  by 
such  demurrer  or  plea. 

XXXVIIL 

That  a  defendant  shall  be  at  liberty  by  answer  to  decline 
answering  any  interrogatory  or  part  of  an  interrogatory,  from 
answering  which  he  might  have  protected  himself  by  demurrer ; 
and  that  he  shall  be  at  liberty  so  to  decline,  notwithstanding 
he  shall  answer  other  parts  of  the  bill  from  which  he  might 
have  protected  himself  by  demurrer. 

XXXIX 
That  where  the  defendant  shall,  by  his  answer,  suggest  that 
the  bill  is  defective  for  want  of  parties,  the  plaintiff  shall  be 
at  liberty,  within  fourteen  days  after  answer  filed,  to  set  down 
the  cause  for  argument  upon  that  objection  only ;  and  the  pur- 
pose for  which  the  same  is  so  set  down  shall  be  notified  by  an 
75 
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entry,  to  be  made  in  the  registrar's  book,  in  the  form  or  to  the 
effect  following;  that  is  to  say,  "  Set  down  upon  the  defendant's 
objection  for  want  of  parties ;"  and  that  where  the  plaintiff 
shall  not  so  set  down  his  cause,  but  shall  proceed  therewith  to 
a  hearing,  notwithstanding  an  objection  for  want  of  parties 
taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the  cause, 
if  the  defendant's  objection  shall  then-be  allowed,  be  entitled 
as  of  course,  to  an  order  for  liberty  to  amend  his  bill  by  adding 
parties.     But  the  court,  if  it  thinks  fit,  shall  be  at  liberty  to 

dismiss  the  bill. 

XL. 

That  if  a  defendant  shall,  at  the  hearing  of  a  cause,  object 
that  a  suit  is  defective  for  want  of  parties,  not  having  by  plea 
or  answer  taken  the  objection,  and  therein  specified  by  name 
or  description  the  parties  to  whom  the  objection  applies,  the 
court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a  decree 
saving  the  rights  of  the  absent  parties. 

XLL 

That  where  a  defendant  in  equity  files  a  cross-bill  against  the 
plaintiff  in  equity  for  discovery  only,  the  costs  of  such  bill,  and 
of  the  answer  thereto,  shall  be  in  the  discretion  of  the  court  at 
the  hearing  of  the  original  cause. 

XLIL 

That  where  a  defendant  in  equity  files  a  cross-bill  for  dis- 
covery 'only  against  the  plaintiff  in  equity,  the  answer  to  such 
cross-bill  may  be  read  and  used  by  the  party  filing  such  cross- 
bill, in  the  same  manner  and  under  the  same  restrictions  as  the 
answer  to  a  bill  praying  relief  may  now  be  read  and  used. 

XLIIL 
That  in  cases  in  which  anj'^  exhibit  may  by  the  present  prac- 
tice of  the  court  be  proved  mva  voce  at  the  hearing  of  a  cause, 
the  same  may  be  proved  by  the  affidavit  of  the  witness  who 
would  be  competent  to  prove  the  same  viva  voce  at  the  hearing. 

XLIV. 

That  where  a  defendant  makes  default  at  the  hearing  of  a 
cause,  the  decree  shall  be  absolute  in  the  first  instance,  with- 
out giving  the  defendant  a  day  to  show  cause,  and  such  decree 
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shall  have  the  same  force  and  effect  as  if  the  same  had  been  a 
decree  nisi  in  the  first  instance,  and  afterwards  made  absolute 
in  default  of  cause  shown  by  the  defendant. 

XLV. 

That  every  decree  for  an  account  of  the  personal  estate  of  a 
testator  or  intestate  shall  contain  a  direction  to  the  master  to 
inquire  and  state  to  the  court  what  parts  (if  any)  of  such  per- 
sonal estate  are  outstanding  or  undisposed  of,  unless  the  court 
shall  otherwise  direct. 

XLVt 

That  a  creditor,  whose  debt  does  not  carry  interest,  who  shall 
■come  in  and  establish  the  same  before  the  master,  under  a  de- 
cree or  order  in  a  suit,  shall  be  entitled  to  interest  upon  his 
debt,  at  the  rate  of  £4  per  cent,  from  the  date  of  the  decree, 
out  of  any  assets  which  may  remain  after  satisfying  the  costs 
of  the  suit,  the  debts  established,  and  the  interest  of  such  debts 
as  by  law  carry  interest. 

XLVlI. 

That  a  creditor  who  has  come  in  and  established  his  debt 
before  the  master  under  a  decree  or  order  in  a  suit,  shall  be 
entitled  to  the  costs  of  so  establishing  his  debt,  and  the  same 
shall  be  taxed  by  the  master,  and  added  to  the  debt. 

XLVIII 

That  in  the  reports  made  by  the  masters  of  the  court,  no  part 
•of  any  state  of  facts,  charge,  affidavit,  deposition,  examination, 
■or  answer,  brought  in  or  used  before  them,  shall  be  stated  or 
recited.  But  such  state  of  facts,  charge,  affidavit,  deposition, 
examination,  or  answer  shall  be  identified,  specified,  and  re- 
ferred to,  so  as  to  inform  the  court  what  state  of  facts,  charge, 
affidavit,  deposition,  examination  or  answer  were  so  brought 
in  or  used. 

XLIX. 

That  it  shall  not  be  necessary  in  any  bill  of  revivor,  or  sup- 
plemental bill,  to  set  forth  any  of  the  statements  in  the  plead- 
ings in  the  original  suit,  unless  the  special  circumstances  of  the 
oase  may  require  it. 
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L. 
That  in  any  petition  of  rehearing  of  any  decree  or  order 
made  by  any  judge  of  the  court,  it  shall  not  be  necessary  to 
state  the  proceedings  anterior  to  the  decree  or  order  appealed 
from,  or  sought  to  be  reheard. 

LL 
That  the  foregoing  orders  shall  take  effect  as  to  all  suits, 
whether  now  depending  or  hereafter  commenced,  on  the  last 
day  of  Michaelmas  term,  one  thousand  eight  hundred  and  forty- 
one.  CoTTENHAM,  C. 

Langdale,  M.  E. 


APPENDIX  V. 


FORMS  IN  EQUITY. 


The  following  forms  have  been  obtained  from  the  judicial  records  in  vari- 
ous federal  circuits,  and  have  been  sustained  by  the  courts.  They  are  in 
no  sense  local,  but  conform  to  the  pleadings  and  procedure  in  equity  which 
prevail  in  the  circuit  courts  of  the  United  States  in  all  the  states  of  the 
Union. 

FoEM  1.  Bill  to  Enjoin  Infringement  of  a  Patent  and  for  an 

Account. 

To  the  Honorahle  Judges  of  the  Circuit  Court  of  the  United 
States  m  and  for  the  Southern  Disbrict  of  Ohio: 

The  Lodge  and  Shipley  Machine  Tool  Company,  a  corpora- 
tion under  the  laws  of  Ohio,  citizen  of  said  state,  and  having 
its  principal  place  of  business  at  Cincinnati,  in  said  state, 
brings  this  bill  against  The  Bradford  Mill  Company,  a  corpo- 
ration under  the  laws  of  Ohio,  citizen  of  said  state,  and  hav- 
ing its  principal  place  of  business  at  Cincinnati,  in  the  state  of 
Ohio. 

And  thereupon  your  orator  complains  and  says  that  hereto- 
fore and  before  the  Tth  day  of  April,  1891,  John  D.  Hazlet, 
of  Indianapolis,  Indiana,  and  Lewis  L.  Lord,  of  Meadville, 
Pennsylvania,  were  the  true,  original  and  first  inventors  of 
certain  new  and  useful  improvements  in  taper  attachments  for 
lathes  not  known  or  used  before  said  invention,  and  not  at  the 
time  of  their  hereinafter  recited  application  for  a  patent  there- 
for, in  public  use  or  on  sale  for  more  than  two  years,  and  not 
patented  or  described  in  any  printed  publication  in  this  or  any 
foreign  country  before  their  invention  or  discovery  thereof. 

And  your  orator  further  shows  unto  your  honors,  that  the 
said  John  D.  Hazlet  and  Lewis  L.  Lord,  as  aforesaid,  being  the 
inventors  of  said  improvement,  and  citizens  of  the  United 
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States,  made  application  to  the  commissioner  of  patents  for 
letters  patent  according  to  the  then  existing  acts  of  congress, 
and,  having  duly  complied  in  all  respects  with  the  conditions 
and  requirements  of  said  acts,  on  or  about  the  7th  day  of  April, 
1891,  letters  patent  of  the  United  States,  No.  450,016,  for  the 
,  said  invention  or  discovery,  signed,  sealed  and  executed  in  due 
form  of  law,  were  issued  to  the  said  John  D.  Hazlet  and  Lewis 
L.  Lord,  whereby  there  was  secured  to  them,  their  heirs,  exec- 
utors, administrators  or  assigns,  for  the  term  of  seventeen 
years  from  the  7th  day  of  April,  1891,  the  full  and  exclusive 
right  of  making,  using,  and  vending  to  others  to  be  used,  the 
said  improvement,  which  letters  patent  are  now  of  record  in 
the  patent  office  of  the  United  States,  as  will  more  fully  appear 
from  the  original,  or  a  duly  certified  copy  thereof,  ready  here 
in  court  to  be  produced. 

And  your  orator  further,  shows  unto  your  honors,  that  on  or 
about  the  31st  day  of  March,  1896,  the  said  John  D.  Hazlet 
and  Lewis  L.  Lord,  by  an  assignment  in  writing  of  that  date, 
sold,  assigned  and  transferred  unto  The  Lodge  and  Shipley 
Machine  Tool  Company  all  right,  title  and  interest  in  and  to 
said  letters  patent  and  invention  for,  to  and  in  the  state  of 
Ohio. 

And  your  orator  further  show  unto  your  honors,  that  on  or 
about  the  11th  day  of  May,  1896,  the  said  John  D.  Hazlet  and 
Lewis  L.  Lord,  by  an  assignment  in  writing  of  that  date,  sold, 
assigned  and  transferred  unto  the  said  The  Lodge  and  Shipley 
Machine  Tool  Company  all  rights  theretofore  accrued  under 
said  invention  and  letters  patent,  including  rights  of  recovery 
for  past  infringement,  in,  for  and  to  the  state  of  Ohio. 

And  your  orator  further  shows  unto  your  honors,  that  by 
virtue  of  the  premises  it  became  and  now  is  the  sole  and  ex- 
clusive owner,  in,  for  and  to  the  state  of  Ohio,  of  said  letters 
patent,  and  in  inventions  and  improvements  described  therein, 
and  of  all  the  rights  and  privileges  granted  and  secured,  or  in- 
tended to  be  granted  and  secured  thereby.  And  that  since  it 
became  the  owner  thereof,  as  aforesaid,  it  has  invested  and  ex- 
pended large  sums  of  money,  and  has  been  to  great  trouble  in 
and  about  said  invention  and  for  the  purpose  of  carrying  on 
the  business  of  manufacturing  and  selling  taper  attachments 
for  lathes  made  under  and  in  accordance  with  said  letters  pat- 
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ent  and  making  the  same  profitable  to  itself  and  useful  to  the 
public ;  and  that  said  invention  has  been  and  is  of  great  bene- 
fit and  advantage ;  and  that  large  numbers  of  taper  attach- 
ments for  lathes  were  made  according  to  said  invention,  and 
sold  by  said  your  orator,  The  Lodge  and  Shipley  Machine  Tool 
Company,  or  its  predecessors  in  title,  to  great  advantage  to  the 
public ;  and  that  the  public  have  generally  acknowledged  and 
acquiesced  in  the  aforesaid  rights  of  your  orator;  and  your 
orator  believes  that  it  will  realize  and  receive  large  gains  and 
profits  therefrom,  if  infringements  by  said  defendant  and  its 
confederates  shall  be  prevent^. 

Yet  the  said  defendant,  well  knowing  the  premises  and  the 
rights  secured  to  your  orator,  as  aforesaid,  but  contriving  to 
injure  your  orator  and  to  deprive  it  of  the  benefits  and  ad- 
vantages which  might  and  otherwise  would  accrue  unto  it 
from  said  invention  after  the  issuing  of  the  letters  patent  and 
after  vesting  of  the  same  in  your  orator,  as  aforesaid,  and  be- 
fore the  commencement  of  this  suit,  did,  as  your  orator  is  in- 
formed and  believes,  without  the  license  or  allowance  and 
against  the  will  of  your  orator  and  in  violation  of  its  rights 
and  in  infringement  of  the  aforesaid  letters  patent,  unlawfully 
and  wrongfully,  and  in  defiance  of  the  rights  of  your  orator, 
make,  construct,  use,  and  vend  to  others  to  be  used,  taper  at- 
tachments for  lathes,  made  according  to  and  employing  and 
containing  said  invention,  and  that  it  still  continues  so  to  do; 
and  that  it  is  threatening  to  make  the  aforesaid  taper  attach- 
ments for  lathes  in  large  quantities  and  to  supply  the  market 
therewith,  and  to  sell  the  same. 

All  in  defiance  of  the  rights  acquired  by  and  secured  to 
your  orator  as  aforesaid,  and  to  its  great  and  irreparable  loss 
and  injury,  and  by  which  it  has  been  and  still  is  being  deprived 
of  great  gains  and  profits  which  it  might  and  otherwise  would 
have  obtained  and  which  have  been  received  and  enjoyed  and 
are  being  received  and  enjoyed  by  the  said  defendant  by  and 
through  its  aforesaid  unlaAvful  acts  and  doings. 

And  your  orator  further  shows  unto  your  honors,  on  infor- 
mation and  belief,  that  said  defendant  has  sold  large  quanti^ 
ties  of  said  taper  attachments  for  lathes  and  still  has  a  large 
quantity  on  hand,  which  it  is  offering  for  sale,  and  has  made 
and  realized  large  profits  and  advantages  therefrom;  but  to 
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what  extent  and  how  much  exactly  your  orator  does  not  know 
and  prays  a  discovery  thereof.  And  your  orator  says  that  the 
use  of  the  said  invention  by  said  defendant  and  its  preparation 
for  and  avowed  determination  to  continue  the  same,  and  its 
other  aforesaid  unlawful  acts,  in  disregard  and  defiance  of  the 
rights  of  your  orator,  have  the  effect  to  and  do  encourage  and 
induce  others  to  venture  to  infringe  said  patent  in  disregard  of 
your  orator's  rights. 

And  your  orator  further  shows  unto  your  honors,  that  it  has 
caused  notice  to  be  given  to  said  defendant  of  said  infringe- 
ments and  of  the  rights  of  your  orator  in  the  premises,  and  re- 
quested it  to  desist  and  refrain  therefrom ;  but  it  has  disregarded 
said  notice  and  refused  to  desist  from  said  infringements,  and 
still  continues  to  make  and  sell  said  taper  attachments  for  lathes. 

And  forasmuch  as  your  orator  can  have  no  adequate  relief 
except  in  this  court,  to  the  end  that  the  defendant  may  be  com- 
pelled to  account  for  and  to  pay  over  the  income  thus  unlaw- 
fully derived  from  the  violation  of  the  rights  of  your  orator  as 
above,  and  be  restrained  from  any  further  violation  of  said 
rights,  your  orator  prays  that  your  honors  may  grant  a  writ  of 
injunction,  restraining  the  defendant  from  any  further  construc- 
tion, or  sale  or  use  in  any  manner  of  said  patented  invention  or 
any  part  thereof,  in  violation  of  the  rights  of  your  orator  as 
aforesaid,  and  that  the  taper  attachments  for  lathes  now  in  pos- 
session or  use  of  the  said  defendant  may  be  destroyed  or  de- 
livered up  to  your  orator  for  that  purpose.  And  also,  that  your 
honors,  upon  the  entering  of  a  decree  for  infringement,  as  above 
prayed  for,  may  proceed  to  assess,  or  cause  to  be  assessed  under 
your  direction,  in  addition  to  the  profits  to  be  accounted  for  by 
the  defendant  as  aforesaid,  the  damages  your  orator  has  sustained 
by  reason  of  such  infringement,  and  that  your  honors  may  in- 
crease the  actual  damages  so  assessed  to  a  sum  equal  to  three 
times  the  amount  of  such  assessment,  under  the  circumstances 
of  the  wilful  and  unjust  infringement  by  said  defendant,  as 
herein  set  forth.  And  your  orator  prays  also  for  a  provisional 
or  preliminary  injunction,  and  for  such  other  relief  as  the  equity 
of  the  case  may  require,  and  as  to  your  honors  may  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ 
of  injunction  conformable  to  the  prayer  of  this  bill,  and  also  a 
writ  of  subpoena  of  the  United  States  of  America,  directed  to 
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the  said  The  Bradford  Mill  Company,  and  commanding  it  to 
appear  and  answer  unto  this  bill  of  complaint  and  to  abide  and 
perform  such  order  and  decree  in  the  premises  as  to  the  court 
shall  seem  meet,  and  be  required  by  the  principles  of  equity 
and  good  conscience.  Mueeat  Shipley,  Je., 

Geo.  B.  Paekinson,  Y.  P.  &  Sec'y. 

Solicitor  for  Complainant. 

United  States  of  Ameeioa,  ) 

State  of  Ohio,  I  ss. 

County  of  Hamilton.  ) 
On  the  9th  day  of  July,  1896,  at  Cincinnati,  in  the  county 
and  state  aforesaid,  before  me  personally  appeared  Murray 
Shipley,  Jr.,  vice-president  and  secretary  of  The  Lodge  and 
Shipley  Machine  Tool  Company,  and  solemnly  affirmed  that 
he  has  read  the  foregoing  bill  and  knows  the  contents  thereof, 
and  knows  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  matters  therein  stated  on  information  and  belief,  and  as 
to  those  matters  he  believes  them  to  be  true  and  thereupon  sub- 
scribed same.  Aethue  E.  Geoegi, 

Notary  Public  within  and  for  the  County  of  Hamilton 
and  State  of  Ohio. 

Poem  2.  Answer  to  above  iill,  Form  1. 

Answer  of  The  Bradford  Mill  Company  to  the  bill  of  com- 
plaint of  The  Lodge  and  Shipley  Machine  Tool  Company. 

This  defendant,  now  and  at  all  times  saving  and  reserving 
unto  itself  all  benefit  and  advantage  of  exception  to  the 
many  errors,  uncertainties,  imperfections  and  insufficiencies  in 
the  complainant's  said  bill  of  complaint  contained,  for  answer 
thereto,  or  to  so  much  and  such  parts  thereof  as  this  defendant 
is  advised  it  is  material  or  necessary  for  it  to  make  answer  to, 
answering,  says: 

1.  This  defendant  admits,  upon  information  and  belief,  that 
letters  patent  of  the  United  States  No.  450,016,  bearing  date 
the  7th  day  of  April,  1891,  for  certain  alleged  improvements 
in  taper  attachment  for  lathes,  were  issued  to  John  D.  Hazlet 
and  Lewis  L.  Lord,  but  this  defendant  denies  that  said  Hazlet 
and  Lord  were  the  original,  joint  and  first  inventors  of  the 
alleged  improvements  sought  to  be  claimed  in  and  by  said  let- 
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ters  patent;  denies  that  said  improvements  had  not  been  known 
or  used  by  others  before  said  Hazlet  and  Lord's  pretended  in- 
vention thereof;  denies  that  the  same  had  not,  before  such 
pretended  invention,  been  patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  country ;  denies  that  the 
same  had  not  been  in  public  use  or  on  sale  for  more  than  two 
years  prior  to  the  application  of  said  Hazlet  and  Lord  for  said 
letters  patent;  and  denies  that  said  letters  patent  were  valid 
or  effectual  to  secure  to  the  said  Haziest  and  Lord,  their  heirs, 
administrators,  executors  or  assigns,  the  exclusive  right,  or  any 
right  whatever,  of  making,  using,  or  vending  to  others  to 
be  used,  the  alleged  improvements  as  set  forth  in  said  letters 
patent. 

2.  This  defendant  does  not  know,  and  has  not  been  in- 
formed, save  by  said  bill  of  complaint,  whether  any  assignment 
of  said  letters  patent  for  the  state  of  Ohio  by  said  Hazlet  and 
Lord  to  the  complainant  therein  was  ever  made,  as  alleged, 
and  it  therefore  leaves  the  plaintiff  to  make  such  proof  thereof 
as  it  may  be  advised  is  material  and  as  it  may  be  able  to  make. 

3.  And  this  defendant,  further  answering,  denies  that  the 
said  alleged  invention  is  useful,  or  that  it  is  an  improvement 
and  advance  in  this  art.  But,  on  the  contrary  thereof,  on  in- 
formation and  belief,  this  defendant  avers  and  charges  the 
fact  to  be  that  the  said  letters  patent  are  null  and  void  for 
want  of  utility,  and  also  for  a  further  and  separate  reason  for 
want  of  invention  in  the  said  John  D.  Hazlet  and  Lewis  L. 
Lord. 

4.  This  defendant  denies  that  the  complainant  has  invested 
and  expended  large  sums  of  money,  or  any  considerable  sums 
of  money  whatever,  in  and  about  the  said  alleged  invention  for 
the  purpose  of  carrying  on  the  business  of  furnishing  and  mak- 
ing taper  attachments  for  lathes  in  accordance  therewith; 
denies  that  said  alleged  invention  has  been  of  great  benefit 
or  advantage,  or  of  any  benefit  or  advantage,  but,  on  the  con- 
trary, alleges  that  the  same  (except  so  far  as  was  anticipated 
by  various  prior  inventions  as  hereinafter  set  forth  and  was, 
for  that  reason,  invalid  and  void)  is  not  and  never  has  been 
of  any  practical  utility  or  value  whatsoever;  that  it  has  never 
been  embodied  in  any  practical  and  operative  form  and  put  in 
actual  use  by  said  complainant. 
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5.  And  this  defendant  denies  that  it  has  ever  made,  used,  or 
vended  t6  others  to  be  used,  the  said  alleged  invention  or  any- 
substantial  part  thereof,  and  denies  that  it  has  ever  made,  used, 
or  vended  to  others  to  be  used,  any  taper  attachments  for  lathes 
made  according  to  or  employing  or  containing  said  alleged  in- 
vention or  any  substantial  part  thereof;  and  denies  that  it  has 
in  any  way  infringed  or  violated  the  plaintiff's  rights  or  priv- 
ileges in  this  behalf,  or  that  it  intends  so  to  do,  or  that  it  has 
received  or  enjoyed  any  gains  and  profits  therefrom,  or  has 
caused  any  injury  or  loss  to  the  plaintifip. 

6.  And  this  defendant,  further  answering,  says  that  the  said 
Hazlet  and  Lord  unjustly  obtained  the  said  letters  patent 
No.  450,016  for  that  which  was,  in  fact,  invented  by  one  Will- 
iam T.  S.  Johnson  in  the  city  of  Cincinnati,  state  of  Ohio, 
who  was  using  reasonable  diligence  in  adapting  and  perfecting 
the  same;  that  the  said  Johnson,  long  prior  to  the  alleged  in- 
vention by  Hazlet  and  Lord,  invented  a  taper  attachment  for 
lathes,  in  which  was  contained  (among  other  inventions  of  the 
said  Johnson)  all  that  was  of  any  value  shown,  described  or 
claimed  in  the  said  letters  patent  No.  450,016,  and  that  said 
Johnson  had  perfected  his  said  invention  prior  to  any  inven- 
tion by  the  said  Hazlet  and  Lord,  and  fully  explained  the  same 
to  various  persons  in  the  city  of  Cincinnati,  and  among  others 
to  "William  Lodge,  one  of  the  officers  of  the  complainant's 
company. 

Y.  Defendant,  further  answering,  says  that  it  is  now,  and  has 
been  for  several  years  past,  engaged  on  a  large  scale  in  manu- 
facturing and  selling  and  introducing  into  use  taper  attach- 
ments for  lathes,  and  that  the  devices  thus  made  and  sold  by 
this  defendant  were  made  under  and  in  accordance  with  the 
descriptions  and  drawings,  and  embodying  the  inventions 
claimed  in  the  letters  patent  No.  503,088,  granted  to  Jacob  E. 
Stewart,  and  dated  August  8,  1893,  as  the  assignee  of  the 
entire  right  and  title  of  the  inventor,  the  said  William  T.  S. 
Johnson  above  named. 

8.  Defendant  denies  that  the  said  John  D.  Hazlet  and  Lewis  L. 
Lord  are  joint  inventors  of  the  things  shown,  described  and 
claimed  in  the  said  letters  patent  No.  450,016,  but  that,  on  the 
contrary,  whatever  invention  (if  any)  is  shown  or  described  in 
said  application  was  made  solely  by  John  D.  Hazlet,  one  of  the 
patentees,  and,  for  that  reason,  the  patent  is  null  and  void. 


1196  FOEMS   IN   EQUITY. 

9.  And  this  defendant,  further  answering,  upon  information 
and  belief,  says  that  neither  the  said  John  D.  Hazlet  or  Lewis 
L.  Lord,  solely  or  jointly,  was  the  original  inventor  or  invent- 
ors of  the  alleged  invention  and  improvements  described  and 
claimed  as  new  by  them  in  said  letters  patent  No.  450,016,  but 
that  the  same,  or  that  all  material  and  substantial  parts  thereof, 
were,  prior  to  the  supposed  invention  thereof  by  the  said  Haz- 
let and  Lord,  known  to  the  following  named  persons  whose 
residences  are  given  below,  together  with  the  places  where  such 
invention  was  known  and  used  by  them,  to  wit: 

Name.  Residence.  Place  of  Use. 

W.  S.  Kogers,  Cincinnati,  Ohio,  Cincinnati,  Ohio. 

George  A.  Gray,      Kennedy  Heights,  Ham- 
ilton county,  Ohio,  "  " 
Herman  Erdman,    Norwood,  Hamilton 

county,  Ohio,  "  « 

Ernst  Eichter,  Cincinnati,  Ohio,  "  " 

Alex.  A.  Cunny,      Cincinnati,  Ohio,  "  " 

P.  G.  March,  Fern  Bank,  Hamilton 

county,  Ohio,  "  " 

William  Lodge,        Cincinnati,  Ohio,  "  « 

And  by  various  others,  persons  whose  names  are  unknown 
to  this  defendant,  but  which  this  defendant  craves  leave  to  in- 
sert herein  and  m^ke  a  part  hereof  when  they  shall  be  discov- 
ered. 

10.  And  these  defendants,  further  answering,  aver  and  charge 
the  fact  to  be,  that  the  said  John  B.  Hazlet  and  Lewis  L.  Lord, 
nor  either  of  them,  were  the  original  and  first  inventors  of  the 
said  alleged  improvements  in  taper  attachments  for  lathes  de- 
scribed and  claimed  in  said  letters  patent  No.  450,016  of  April 
7,  1891,  but  on  the  contrary  thereof,  that  the  same  thing  in  all 
material  and  essential  features,  and  the  same  principle  and 
combination,  were  previous  to  said  alleged  invention  of  said 
John  D.  Hazlet  and  Lewis  L.  Lord  fully  described  and  set  forth 
in  the  following  publications  and  letters  patent,  long  prior  to 
the  alleged  or  any  invention  or  discovery  thereof  by  the  said 
John  D.  Hazlet  and  Lewis  L.  Lord,  to  wit: 

The  letters  patent  of  the  United  States  hereinafter  enumer- 
ated, as  follows : 
No.  46,152  to  Dwight  Slate,  dated  January  31,  1865. 
No.  253,410  to  Frederick  B.  Miles,  dated  February  7, 1882. 
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No.  376,843  to  Edward  A.  Alpress,  dated  January  24,  1888. 

No.  332,578  to  Thomas  H.  Worrall,  dated  December  15, 1885. 

No.  291,456  to  A.  Wood,  dated  January  1,  1884. 

No.  292,948  to  G.  T.  Eees,  dated  May  29,  1884. 

No.  12,874  to  E.  K.  Root,  dated  May  15,  1855. 

And  the  respondent,  denying  that  it  has  in  any  manner  in- 
fringed either  of  said  letters  patent  mentioned  in  the  complain- 
ant's bill  of  complaint  herein,  and  denying  that  this  complain- 
ant has  any  right  to  further  answer  to  this  bill  of  complaint 
herein,  and  denying  that  the  plaintifiE  is  entitled  to  any  injunc- 
tion, account,  damages,  or  any  other  relief  whatever,  without 
this,  that  any  other  matter,  cause  or  thing  in  said  complainant's 
said  bill  contained  material  or  necessary  to  make  answer  unto 
and  not  hereby  well  and  sufficiently  answered,  confessed,  trav- 
ersed and  avoided  or  denied  is  true,  to  the  knowledge  or  belief 
of  the  respondent,  submits  for  the  reason  hereinbefore  recited 
and  set  forth  that  the  complainant  is  not  entitled  to  any  relief 
whatsoever  against  this  respondent. 

All  of  which  matters  and  things  the  respondent  is  ready  and 
willing  to  aver,  maintain  and  prove  as  this  honorable  court 
shall  direct,  and  therefore  prays  to  be  hence  dismissed  with 
its  reasonable  costs  and  charges  in  this  behalf  most  wrongfully 
sustained.  Geo.  J.  Mueeat, 

Solicitor  and  Counsel  for  Defendants. 
United  States  of  Ameeioa,  \ 

State  of  Ohio,  >  ss. 

Hamilton  County.  ) 

On  the  6th  day  of  October,  1896,  at  Cincinnati,  in  the  county 
and  state  aforesaid,  before  me  personally  appeared  Jacob  R. 
Stewart,  who,  being  first  duly  sworn,  deposes  and  says  that  he 
is  the  president  of  The  Bradford  Mill  Company,  the  defendant 
above  named;  that  he  has  read  the  foregoing  answer  and 
knows  the  contents  thereof;  that  the  same  is  true  of  his  own 
knowledge  except  as  to  matters  therein  stated  on  information 
and  belief,  and  as  to  those  matters  he  believes  them  to  be  true. 

J.  R.  Stewaet. 

Sworn  to  and  subscribed  before  me  this  6th  day  of  October, 
1896. 

[seal.]  David  S.  Olivee, 

Notary  Public,  Hamilton  County,  Ohio. 
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FoEM  3.  AnotJier  Bill  to  Unjoin  Infringement  of  a  Patent 
and  for  an  Account. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  in,  Equity,  sitting  at  Jack- 
son, in  said  District: 

J.  H.  Crawford,  "W.  M.  Lampton  and  L.  L.  Lampton,  com- 
posing the  firm  of  Crawford  &  Lampton  Bros.,  and  "William 
"Winston  Pope,  all  citizens  of  the  southern  district  of  Missis- 
sippi and  all  residing  in  the  county  of  Pike  in  said  district, 
bring  this  their  bill  against  the  Crane-Hinman  Hardware  Com- 
pany, a  corporation  created  and  organized  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Mississippi  and  domiciled  at 
Yazoo  City,  in  said  southern  district  of  Mississippi,  and  a 
citizen  of  said  district.  And  thereupon  your  orators  complain 
and  say: 

1.  The  said  "William  "Winston  Pope,  before  and  at  the  time 
of  his  application  for  the  letters  patent  hereinafter  mentioned, 
was  a  citizen  of  the  United  States  and  was  the  true,  original 
and  first  inventor  of  a  certain  new  and  useful  machine,  imple- 
ment or  apparatus  described  therein,  not  known  or  used  be- 
fore the  invention  or  discovery  thereof  or  before  his  applica- 
tion for  letters  patent  by  the  United  States  for  such  invention; 
and  which  machine  or  implement  was  not  known  or  used  in 
this  country  nor  patented  nor  described  in  any  printed  publi- 
cation in  this  or  any  foreign  country  before  his  invention 
thereof  —  all  of  which  your  orators  state  upon  information  and 
belief.  Being  such  citizen  of  the  United  States,  the  said  "Will- 
iam "Winston  Pope,  having,  as  your  orators  on  information 
and  belief  aver  and  charge,  in  all  respects  complied  with  the 
requirements  of  law  in  that  behalf,  and  especially  having  made 
oath  that  he  verily  believed  himself  to  be  the  true  inventor  or 
discoverer,  and  having  paid  into  the  treasury  of  the  United 
States  the  fees  required  by  law  and  the  regulations  of  the  pat- 
ent oflice  of  the  United  States,  and  having  in  due  form  pre- 
sented to  the  commissioner  of  patents  of  the  United  States  a 
petition  setting  forth  his  desire  to  obtain  exclusive  property 
in  said  invention,  and  praying  that  letters  patent  of  the  United 
States  for  that  purpose  be  granted  him,  and  having  filed  in 
said  patent  office  as  required  by  law  a  specific  description  of 
his  said  invention  and  discovery,  accompanied  by  suitable  draw. 
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ings,  with  references  in  such  full,  clear  and  exact  terms  as  to 
distinguish  the  same  from  all  other  things  before  known,  so 
as  to  enable  any  person  skilled  in  the  art  to  which  said  inven- 
tion is  most  nearly  connected  to  make  and  use  the  same ;  which 
said  petition  and  description  was  duly  signed  and  attested  by 
witnesses,  and  having  in  all  things,  as  your  orators  upon  in- 
formation and  belief  aver  and  charge,  complied  with  the  laws 
of  the  United  States,  letters  patent  for  said  invention  in  due 
form  of  law,  under  the  seal  of  the  patent  office  of  the  United 
States,  signed  and  countersigned  by  the  proper  officers  and 
bearing  date  the  23d  day  of  E^ovember,  1886,  were  then  and 
there,  on  said  date,  granted,  issued  and  delivered  to  him,  the  said 
William.  Winston  Pope,  whereby  there  was  granted  and  se- 
cured to  him,  his  heirs  or  assigns,  for  the  term  of  seventeen 
years  from  the  date  thereof,  the  full  and  exclusive  right  to 
make,  use  and  vend  the  said  invention  throughout  the  United 
States  and  the  territories  thereof.  Said  letters  patent  refer  to  a 
new  and  useful  improvement  in  side  harrows  and  'are  num- 
bered 352,982  —  all  of  which  appears  of  record  in  the  office  of 
the  commissioner  of  patents  of  the  United  States  of  America, 
and  by  said  letters  patent  with  the  specifications  and  drawiugs 
thereto  attached,  which  your  orators  have  now  ready  to  pro- 
duce in  court  and  to  which  reference  will  at  any  and  all  times 
be  made  under  the  orders  and  direction  of  the  court.  A  copy 
of  said  letters  patent,  with  specifications  and  drawing  attached, 
will  be  filed  as  a  part  hereof  marked  Exhibit  A. 

2.  The  invention  of  said  William  Winston  Pope  was  and  is 
of  great  utility,  and  the  right  of  the  said  inventor  and  the 
owners  of  said  letters  patent  and  the  invention  therein  de- 
scribed by  assignment  from  him  has  been  recognized  by  the 
public  generally  for  a  number  of  years,  to  wit,  since  the  date 
of  issue  of  said  letters  patent.  The  said  discovery  and  inven- 
tion marks  a  new  and  important  era  in  the  use  of  side  harrows 
for  the  cultivation  of  agricultural  crops.  On  information  and 
belief,  your  orators  aver  and  state  that  said  inventor  arrived 
at  said  invention  and  discovery  and  made  the  same  of  practical 
and  economical  use  only  after  long  study,  labor  and  expense, 
and  large  sums  of  money  have  been  expended  by  your  orators, 
Crawford  &  Lampton  Bros.,  in  introducing  the  same  to  public 
notice  and  into  public  use  in  the  United  States,  in  the  reason- 
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able  hope  and  expectation  of  deriving  large  profits  and  gains 
therefrom. 

3.  On  the  20th  day  of  January,  1890,  the  said  "William  Win- 
ston Pope,  for  the  consideration  therein  expressed,  entered  into 
a  written  contract  wherein  and  whereby  he  assigned  and 
transferred  to  your  orators,  Crawford  &  Lampton  Bros.,  the 
exclusive  and  sole  right  to  manufacture  and  sell  the  side  har- 
row mlentioned  and  described  in  said  letters  patent,  known  as 
the  Pope  side  harrow,  in  all  the  territory  of  the  United  States  ex- 
cept that  part  of  the  state  of  Louisiana  lying  west  of  the  Missis- 
sippi river,  for  and  during  the  time  covered  by  said  patent.  In 
consideration  of  this,  the  said  Crawford  &  Lampton  Bros,  un- 
dertook and  agreed  to  pay  the  said  William  Winston  Pope,  or 
his  legal  representatives,  a  royalty  of  ten  cents  on  each  of  said 
implements  sold  by  them  in  said  territory  during  said  time, — 
all  of  which  appears  by  reference  to  a  copy  of  said  written 
agreement  filed  as  a  part  hereof  marked  Exhibit  B.  Under  said 
agreement,  your  orators,  the  said  Crawford  &  Lampton  Bros., 
have,  since  the  said  20th  day  of  January,  1890,  and  now  have, 
the  sole  and  exclusive  right  to  manufacture  and  sell  the  said 
side  harrows,  in  the  territory  above  mentioned,  for  and  during 
the  entire  time  covered  by  said  letters  patent.  Your  orator, 
the  said  William  Winston  Pope,  is  entitled  to  a  royalty  of  ten 
cents  on  each  of  the  side  harrows  sold  by  them,  or  which  they 
may  hereafter  sell  in  said  territory  during  said  time,  and  is  also 
owner  of  all  the  rights  and  equities  in  said  letters  patent  not 
assigned  and  transferred  to  the  said  Crawford  &  Lampton  Bros, 
by  the  writing  aforesaid. 

i.  Your  orators,  the  said  Crawford  &  Lampton  Bros.,  on 
entering  into  said  written  contract  with  the  said  William 
Winston  Pope,  and  after  securing  the  right  therein  granted, 
proceeded  to  manufacture  and  sell  the  said  side  harrows  men- 
tioned and  described  in  said  letters  patent  and  protected 
thereby,  throughout  a  large  part  of  the  territory  aforesaid; 
and  they  have  sold  a  large  number  of  said  side  harrows  in  the 
state  of  Mississippi  and  other  states,  and  were  deriving  a  large 
profit  therefrom.  And  your  orator,  the  said  William  Winston 
Pope,  by  means  of  his  royalties  on  the  sales  as  specified  in  said 
contract,  was  beginning  to  receive  a  large  income  as  the  legiti- 
mate profit  and  advantage  of  his  invention  as  protected  by  said 
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letters  patent.  Tour  orators,  Crawford  &  Lampton  B^jbs.,  are 
now  engaged  in  the  manufacture  and  sale  of  said  side  liarrowi 
on  a  large  scale.  They  have  a  great  many  of  the  said  imple- 
ments on  hand  and  are  constantly  manufacturing  the  same  to 
meet  the  demands  of  the  trade  which  they  have  built  up,  and 
but  for  the  infringement  on  the  part  of  the  defendant  and 
others,  as  hereinafter  stated,  your  orators  would  now  be  deriv- 
ing a  much  larger  income  and  profit  from  the  manufacture  and 
sale  of  said  implements  in  the  southern  district  of  Mississippi 
and  other  parts  of  the  United  States. 

5.  Tour  orators  further  show  that  on  each  of  the  said  imple- 
ments so  manufactured  and  sold  by  them,  including  all  those 
they  now  have  on  hand  and  those  which  have  heretofore  been 
sold,  is  distinctly  marked  and  indicated  the  fact  that  said 
implement  is  patented,  giving  the  date  of  the  issue  of  said 
letters  patent  as  required  by  law.  Tour  orators  further  show 
that  the  defendant,  the  Crane-Hinman  Hardware  Company,  as 
well  as  the  manufacturer  or  wholesale  dealer  from  which  it 
buys  certain  implements  made  in  imitation  of  the  side  Ijarrow 
covered  by  the  letters  patent  aforesaid,  are  well  aware  and 
have  been  formally  notified  of  the  issuance  of  said  letters  patent 
and  of  the  rights  of  your  orators  thereunder. 

6.  Tour  orators  at  first  well  hoped  that  their  right  and  prop- 
erty in  said  invention  would  be  respected  and  that  they  would 
be  allowed  the  full  benefit  and  profit  of  their  ownership  and 
to  reap  the  reward  of  their  trouble  and  expense  in  introducing 
the  said  implements  and  creating  a  large  demand  therefor. 
But  they  aver  and  show  that  after  they  had  created  a  demand 
in  the  market  for  said  implements  and  were  selling  a  large 
number  thereof  in  the  southern  district  of  Mississippi,  and  in 
other  parts  of  the  United  States,  during  the  last  year  they  have 
learned  of  the  introduction  upon  the  same  market  and  in  the 
same  territory,  that  is  to  say,  in  the  southern  district  of  Missis- 
sippi and  in  other  parts  of  the  United  States,  of  a  machine  or 
implement  designed  and  made  in  imitation  of  the  implement 
of  your  orators  and  called  the  Jacobi  side  harrow.  And  the 
said  defendant,  the  Crane-Hinman  Hardware  Co.,  a  mercantile 
corporation,  domiciled  and  doing  business  at  Tazoo  City,  in  the 
southern  district  of  Mississippi,  well  knowing  the  premises  and 
the  rights  of  your  orators  as  aforesaid,  have  since  the  date  of 
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the  issuance  of  said  letters  patent  to  the  said  "William  Winston 
Pope,  and  since  the  date  of  said  assignment  or  written  agree- 
ment of  January  20,  1§90,  in  the  county  of  Yazoo  and  in 
other  counties  in  the  state  of  Mississippi,  being  within  the  ter- 
ritory protected  by  the  letters  patent  of  your  orators  as  afore- 
said, infringed  your  orators'  rights  under  said  letters  patent  by 
selling  and  delivering  to  others  to  be  used,  a  large  number  of 
said  implements  made  and  designed  in  imitation  of  the  imple- 
ment of  your  orators  and  called  the  Jacobi  side  harrow,  as 
aforesaid.  Your  orators  aver  and  show  that  said  implement 
so  kept  and  sold  by  the  defendant  embodies  the  invention  de- 
scribed in  and  protected  by  the  said  letters  patent  granted  to 
the  said  William  Winston  Pope  as  aforesaid.  And  the  sale  of 
said  implements  as  aforesaid  has  been  and  still  continues  to  be 
without  the  license  or  consent  of  your  orators  or  either  of  them, 
and  against  their  protest  and  in  unlawful  and  wilful  disregard 
and  violation  of  their  rights  under  said  letters  patent.  The 
said  defendant  is  now  and  has  been  for  a  long  time  well  aware 
of  the  rights  of  your  orators  under  said  letters  patent,  having 
heretofore  bought  and  sold  many  of  the  implements  of  your 
orators  iinown  as  the  Pope  side  harrow  as  aforesaid.  Not 
withstanding  this,  however,  and  though  notice  is  given  to  the 
defendant  and  to  the  world  by  the  stamping  and  marking  on 
the  implements  of  your  orators  the  fact  that  the  same  had  been 
patented,  the  said  defendant  in  the  county  and  district  afore- 
said has  been  for  a  long  space  of  time,  and  is  now,  in  violation 
of  your  orators'  rights,  selling  and  delivering  to  others  for  use 
a  great  many  of  the  implements  described  above  and  called 
the  Jacobi  side  harrow ;  and  the  said  defendant  announces  its 
intention  to  continue  said  wrongs  by  the  sale  of  said  infringing 
implement,  and  unless  restrained  by  the  order  of  this  court 
your  orators  upon  information  and  belief  aver  and  charge  that 
it  will  continue  said  wrongs,  to  the  great  and  irreparable  in- 
jury of  your  orators. 

Y.  Your  orators  further  aver  that  by  the  unlawful  sale  of 
«aid  infringing  implements  by  the  defendant  as  aforesaid,  they 
have  not  only  suffered  great  loss  and  damage,  but  on  informa- 
tion and  belief  they  aver  and  charge  that  defendant  has  realized 
large  profits  from  said  unlawful  sales,  which  profits  in  equity 
belong  to  your  orators.    The  number  of  sales  of  said  infringing 
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implements  unlawfully  made  by  defendant  as  aforesaid  and 
the  precise  amount  of  profit  and  gain  realized  by  the  said  de- 
fendant, your  orators  have  no  means  of  knowing,  and  in  order 
to  ascertain  the  amount  of  the  same  it  is  necessary  that  the 
said  defendant  may  be  compelled  to  make  discovery  and  that 
an  account  shall  be  taken  under  the  direction  of  the  court. 

8.  On  information  and  belief  your  orators  further  aver  and 
charge  that  the  defendant  has  now;,  on  hand  for  sale  at  its  place 
of  business  in  Yazoo  City,  Mississippi,  a  large  number  of  said 
infringing  implements.  Defendant,  being  a  wholesale  as  well 
as  retail  dealer,  is  constantly  selling  and  disposing  of  them  in 
large  numbers  and  in  wilful  violation  of  their  rights. 

9.  Tour  orators  are  advised  and  therefore  state  that  they  are 
without  adequate  relief  except  in  this  court.  To  the  end,  there- 
fore, that  the  said  defendant  may,  if  it  can,  show  why  your 
orators  should  not  have  the  relief  hereby  prayed,  and  may,  ac- 
cording to  its  best  knowledge,  remembrance,  information  and 
belief,  full,  true,  direct  and  perfect  answer  make  to  the  aver- 
ments of  this  bill,  and  to  such  of  the  several  interrogatories 
hereinafter  numbered  and  set  forth,  your  orators  pray  that  the 
said  defendants  may  be  cited  and  compelled  to  answer  this  bill 
and  to  account  for  and  pay  to  your  orators  the  income  and 
profits  unlawfully  derived  by  it  from  the  violation  of  the  rights 
of  your  orators  as  aforesaid  as  well  as  damages  sustained  by 
them,  together  with  the  costs  of  this  suit. 

On  the  hearing,  may  it  please  the  court  to  grant  a  decree 
establishing  the  rights  of  your  orators  under  the  letters  patent 
aforesaid,  and  enjoining  and  restraining  said  defendant,  its 
clerks,  oflBcers,  agents  and  employees,  and  each  of  them,  from 
using,  selling  or  in  any  way  dealing  in  the  machine  or  imple- 
ment aforesaid,  called  the  Jacobi  side  harrow,  or  any  machine, 
implement  or  device  embodying  said  invention  or  improve- 
ment protected  by  the  letters  patent  issued  to  the  said  William 
Winston  Pope  during  the  life-time  of  said  letters  patent ;  and 
that  the  defendant  shall  be  required  to  come  to  a  just,  true, 
and  full  account  of  all  profits  accrued  to  it  or  received  by 
it  from  the  unlawful  sales  aforesaid.  And  inasmuch  as  the 
wrongs  of  the  said  defendant  have  been  wilfully  and  persist- 
ently continued  after  notice  of  the  rights  of  your  orators,  they 
ask  that  the  court  shall  inflict  not  only  the  actual  damages  sus- 


1204  FOKMS  IS  EQtriTr. 

tained  by  your  orators,  but  in  addition  damages  not  exceeding 
three  times  the  amount  thereof  as  provided  by  the  statute  in 
this  behalf,  and  that  a  decree  in  personarti  may  be  entered 
against'the  defendant  for  such  profits,  damages  and  costs. 

Your  orators  ask  that  the  defendant  shall  answer  the  follow- 
ing special  interrogatories  under  oath,  an  answer  under  oath 
as  to  all  other  parts  of  this  bill  being  waived: 

1.  State  whether  you  have,  since  January  20,  1890,  bought, 
sold,  or  dealt  in  any  implements  or  devices  called  the  Jacobi 
side  harrow.  If  so,  state  the  number  of  such  implements  you 
have  sold  or  disposed  of,  and  when  and  where  and  to  whom 
and  for  what  price.  State  whether  said  implement  or  device 
is  protected  by  any  letters  patent.  If  so,  give  the  date  and 
number  of  the  same  and  file  a  copy  with  your  answer. 

2.  From  whom  did  you  purchase  the  Jacobi  side  harrows,  and 
at  what  price  for  each  ?  How  much  profit  was  made  in  the 
sales  ?    State  in  detail  and  give  the  figures  in  full. 

3.  Are  you  a  wholesale  as  well  as  a  retail  dealer  ?  State 
what  territory  your  retail  trade  embraces.  State  also  what 
territory  your  wholesale  trade  embraces.  Have  you  a  travel- 
ing salesman  or  salesmen  ?    If  so,  in  what  territory. 

4.  Have  you  any  of  the  implements  or  machines  known  as 
the  Jacobi  side  harrows  now  in  stock  in  your  possession  ?  If 
so,  how  many  ?  "When  were  they  purchased,  and  from  whom 
and  at  what  price  ?  Are  you  endeavoring  to  sell  the  same  ? 
If  so,  in  what  territory  and  at  what  price? 

5.  Have  you  ever  bought  or  sold  the  Pop3  side  harrow  ?  If 
so,  when  and  how  many  ?  Have  you  any  on  hand  now  ?  If 
so,  how  many  ?  If  not,  when  did  you  sell  or  dispose  of  the 
last  one  ? 

6.  Have  the  above  interrogatories  been  answered  fully; 
specifically  and  without  mental  reservation  to  the  best  of  the 
knowledge,  information  and  belief  of  the  officer  or  officers  of 
the  defendant  corporation  making  oath  to  these  answers?  If 
not,  please  explain  in  what  particular,  and  now  make  the  an- 
swers full,  specific  and  particular. 

Tour  orators  further  pray  that  any  infringing  machines  in 
the  possession  of  said  defendant  may  be  delivered  up  and  de- 
stroyed under  the  direction  of  the  court. 

If  your  orators  have  not  prayed  for  the  proper  relief,  then, 
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and  in  that  event,  they  ask  that  the  court  will  grant  them  such 

other  further  or  general  relief  as  shall  be  proper  and  just  under 

all  the  circumstances  of  the  case. 

May  it  please  your  honors  to  grant  unto  your  orators  a  writ 

of  subpoena  directed  to  the  said  defendant,  the  Crane-Hinman 

Hardware  Company,  commanding  it  under  a  certain  penalty, 

therein  to  be  stated,  to  personally  appear  before  this  court,  then 

and  there  to  answer  this  bill  of  complaint  (but  not  under  oath 

except  in  response  to  the  special  interrogatories  above),  and  to 

perform  and  abide  by  such  order  and  decree  as  to  your  honors 

may  seem  meet  in  the  premise^ 

CftAwroED  &  Lampton  Beos., 

"William  "Winston  Pope, 

per  J.  H.  C, 

Complainants. 
Beame  &  Alexander, 

Solicitors  for  Complainants. 

Foem  4.  Bill  to  Foreclose  Mortgage. 

To  the  Honorahle  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentuchy,  in  the  /Sixth  Circuit, 
sitting  in  Equity: 

The  New  York  Security  and  Trust  Company,  a  corporation 
duly  created,  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  New  York,  and  a  citizen  and  resident  of 
said  state,  brings  this  its  bill  of  complaint  against  The  Capital 
Railway  Company,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Kentucky;  and  there- 
upon your  orator  complains  and  says : 

I.  That  your  orator,  the  New  York  Security  and  Trust  Com- 
pany, was  at  all  of  the  times  hereinafter  mentioned,  and  is,  a 
corporation  duly  created,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  New  York,  and  has  and  main- 
tains its  principal  office  for  the  transaction  of  its  business  in 
the  city  of  New  York,  in  the  said  state  of  New  York,  and  is 
a  citizen  and  resident  of  the  said  state  of  New  York,  and  is 
fully  authorized  and  empowered  by  law  to  hold  in  trust  the 
mortgaged  estate  and  to  execute  the  trusts  imposed  on  it  under 
and  by  virtue  of  the  mortgage  or  deed  of  trust  hereinafter  de- 
scribed, and  to  institute  this  action. 
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That  the  defeudant,  The  Capital  Eailway  Company,  was,  at 
all  of  the  times  hereinafter  mentioned,  and  is,  a  corporation 
created,  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Kentucky,  and  has  and  maintains  its  prin- 
cipal office  for  the  transaction  of  its  business  in  the  city  of 
Frankfort,  in  the  said  state  of  Kentucky,  and  is.  a  citizen  and 
resident  of  the  said  state  of  Kentucky. 

II.  That,  as  your  orator"  is  informed  and  believes,  the  said 
defendant.  The  Capital  Eailway  Company,  was  duly  incorpo- 
rated by  an  act  of  the  legislature  of  the  state  of  Kentucky,  being 
chapter  1775  of  the  Acts  of  Kentucky,  1889-1890,  entitled 
"An  act  to  incorporate  The  Capital  Railway  Company,"  a  copy 
of  which  act  of  incorporation  is  hereto  annexed,  marked  Ex- 
hibit A,  to  which  your  orator  begs  to  refer  as  if  the  same  were 
fally  set  forth  herein. 

That  said  defendantj  The  Capital  Eailway  Company,  was 
authorized  by  said  act  of  incorporation  to  sue  and  be  sued, 
plead  and  be  impleaded  with,  have  and  use  a  common  seal, 
and  the  same  to  alter  and  renew  at  pleasure ;  to  contract  and 
be  contracted  with ;  to  hold  and  acquire  by  lease  or  purchase 
real  and  personal  estate  necessary  for  its  business,  and  to  dis- 
pose of  the  same  by  sale,  lease  or  mortgage ;  being  also  ex- 
pressly authorized  and  empowered  to  construct,  operate  and 
maintain  a  single  or  double  track  railway  or  railroad  with  all 
necessary  and  convenient  side  tracks,  curves,  turntables,  turn- 
outs, depots,  tables,  shops,  and  other  structures  necessary  for 
the  transaction  of  its  business ;  said  defendant  being  author- 
ized and  empowered  to  begin  its  road  anywhere  outside  of  the 
limits  of  the  city  of  Frankfort  and  to  extend  its  lines  five  (5) 
miles  in  any  direction  outside  of  said  city  of  Frankfort,  as  the 
business  of  said  corporation  may  require;  and  the  said  defend- 
ant, being  also  expressly  authorized  by  and  with  the  consent 
of  the  council  of  the  city  of  Frankfort  to  extend  its  lines 
through  the  streets  of  the  said  city  of  Frankfort  inside  the 
limits,  for  the  purpose  of  transporting  passengers ;  said  road 
to  be  operated  by  animal,  cable  or  electric  power. 

The  said  act  of  incorporation  provided  that  the  capital  stock 
of  said  company  should  be  one  hundred  thousand  dollars 
($100,000),  with  the  right  to  increase  the  same  to  five  hundred 
thousand  dollars  ($500,000);  which  capital  stock  (as  your  ora- 
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tor  is  informed  and  believes)  was  afterwards,  in  accordance 
with  the  authority  conferred  by  said  act  of  incorporation,  in- 
creased to  one  hundred  and  ten  thousand  dollars  ($110,000). 

Said  act  of  incorporation  also  authorized  and  empowered  the 
said  defendant  to  borrow  money  not  to  exceed  two-thirds  (2-3) 
of  the  capital  stock  of  the  said  company,  and  to  issue  bonds  in 
such  denominations  as  may  be  agreed  upon  and  to  pledge  or 
mortgage  the  property,  real  and  personal,  of  the  corporation 
to  secure  the  payment  of  the  interest  and  principal  of  the 
same.  Said  defendant  being  also  expressly  authorized  and  em- 
powered to  acquire  the  right  of  way  from  other  corporations, 
leased  or  to  be  leased,  and  to  contract  with  other  corporations 
as  may  be  agreed  upon  either  bj'  sale  or  consolidation. 

III.  Your  orator  further  shows,  upon  information  and  belief, 
that  on  or  about  the  26th  day  of  September,  A.  D.  1893,  the 
said  defendant,  under  and  by  virtue  of  the  said  act  of  incor- 
poration, was  seized  and  possessed  of  a  certain  railway  con- 
structed and  in  process  of  construction  in  the  city  of  Frank- 
fort, and  in  the  county  of  Franklin,  state  of  Kentucky.  That 
since  the  date  last  aforesaid,  the  said  defendant  has  been  con- 
structing and  has  maintained  and  operated,  and  now  maintains 
and  operates,  its  line  of  railway  in  the  city  of  Frankfort  and  in 
the  county  of  Franklin,  state  of  Kentucky,  all  of  which  rail- 
way, franchises,  equipments  and  properties  are  embraced  and 
included  in  the  mortgage  or  deed  of  trust  made,  executed  and 
delivered  by  the  said  defendant  company  (of  which  your  ora- 
tor is  trustee),  as  hereinafter  more  fully  appears. 

lY.  Your  orator  further  shows,  upon  information  and  be- 
lief, that  on  or  about  the  26th  day  of  September,  1893,  the 
said  defendant,  under  and  pursuant  to  the  power  and  author- 
ity conferred  upon  it  by  its  articles  of  incorporation,  for  the 
purpose  of  constructing,  completing  and  extending  its  railway, 
laying  additional  track,  increasing  its  machinery,  rolling-stock 
and  equipment,  building  a  power-house  at  and  in  the  city  of 
Frankfort  and  in  the  county  of  Franklin,  state  of  Kentucky, 
by  appropriate  action  and  resolution  of  its  stockholders '  and 
board  of  directors,  determined  and  duly  resolved  to  execute 
and  issue  a  series  of  seventy  (70)  bonds  of  one  thousand  dollars 
($1,000)  each,  to  bear  date  the  first  day  of  November,  A.  D. 
1893,  to  be  payable  E^ovember  1,  1913,  and  to  bear  interest 


1208  FOKMS    IN   EQUITY.  * 

until  paid  at  the  rate  of  six  per  cent.  (6  per  cent.)  per  annum, 
payable  semi-annually  on  the  first  days  of  May  and  November 
of  each  year. 

And  in  pursuance  of  the  determination  and  resolution  afore- 
said, and  of  due  corporate  action  as  thereunto  duly  authorized 
by  law,  the  said  defendant  on  or  about  the  first  day  of  No- 
vember, 1893,  and  at  various  times  thereafter,  did  make,  exe- 
cute and  issue,  under  its  corporate  seal,  and  did  deliver  to 
various  persons,  firms  and  corporations,  for  value,  and  for  the 
consideration  and  purposes  and  in  the  manner  provided  in  the 
said  mortgage  of  the  said  defendant  hereinafter  more  particu- 
larly described,  its  bonds  to  the  amount  of  seventy  thousand 
dollars  ($70,000),  as  your  orator  is  informed  and  believes, 
which  bonds  are  now,  and  were  at  the  dates  of  the  defaults 
hereinafter  mentioned,  outstanding  in  the  hands  of  the  persons 
to  whom  the  same  were  issued  and  delivered,  as  aforesaid,  or 
their  successors  in  interest  as  hona  fide  purchasers  for  value. 
Each  of  said  bonds  was  dated  the  first  day  of  November,  1893, 
and  in  each  thereof  the  said  defendant  promises  to  pay.  one 
thousand  dollars  ($1,000)  to  the  bearer,  or  the  registered 
holder  thereof,  on  the  first  day  of  November,  1913,  in  gold 
coin  of  the  United  States  of  America,  "  of  or  equivalent  to  the 
present  standard  of  weight  and  fineness,"  at  the  office  of  the 
New  York  Security  and  Trust  Company,  together  with  interest 
on  said  sum  at  the  rate  of  six  percent.  (6  per  cent.)  per  annum 
until  paid,  payable  semi-annually  on  the  first  days  of  May  and 
November,  in  each  year,  at  the  same  place,  in  like  gold  coin, 
on  presentation  and  surrender  of  the  interest  coupons  annexed 
thereto.  That  a  copy  of  each  of  said  bonds  (except  as  to  the 
serial  number  thereof,  the  names  of  the  officers  signing  the 
same  and  the  date  or  dates  of  the  respective  coupons)  is  set 
forth  in  the  mortgage  hereinafter  mentioned,  a  copy  of  which 
is  attached  hereto  and  marked  Exhibit  B,  to  which  your  orator 
begs  to  refer  as  if  the  same  were  fully  set  forth  herein. 

V.  Your  orator  further  shows,  upon  information  and  belief, 
that  pursuant  to  like  determination  and  resolution  of  the  said 
defendant,  and  to  due  corporate  action  as  thereunto  duly 
authorized  by  law,  and  to  secure  payment  of  the  said  bonds 
executed  or  thereafter  to  be  executed  and  issued  by  the  said 
defendant,  the  said  defendant  did,  on  or  about  the  26th  day  of 
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September,  1893,  as  of  the  1st  day  of  IN'ovember,  1893,  duly 
make  and  execute,  under  its  corporate  seal,  and  did  deliver  to 
the  complainant  as  trustee,  a  mortgage  or  deed  of  trust,  in  the 
form  hereto  annexed  and  marked  Exhibit  0,  wherein  and 
"whereby  the  said  defendant  did  grant,  bargain,  sell,  alien,  re- 
mise, release,  assign,  convey  and  conlirm  unto  your  orator,  its 
successors  and  assigns  forever,  all  and  singular  the  aforesaid 
railroad  of  the  said  defendant,  constructed  and  to  be  con- 
structed, and  situate,  lying  and  being  iii  the  city  of  Frankfort, 
in  the  county  of  Franklin,  in  the  state  of  Kentucky,  together 
with  all  the  real  and  personal  property  and  income  of  the  said 
defendant,  its  lands,  tenements,  hereditaments,  rights  of  way, 
fixtures,  buildings,  structures,  roads,  switches,  turnouts,  ties, 
motors,  cars,  carriages,  rolling  stock,  equipments,  machinery, 
tools,  implements,  materials,  chattels,  privileges,  franchises, 
rights,  interests,  appendages,  appurtenances,  incomes,  rents, 
resources,  benefits,  investments,  assets  and  estates,  both  legal 
and  equitable,  which  were  then  owned  or  might  thereafter  be 
owned  or  acquired  by  the  said  defendant,  or  in  any  way  be- 
longing or  appertaining  to  said  railroad. 

VI.  Your  orator  further  shows  that  the  said  mortgage  or 
■deed  of  trust  was  duly  accepted  by  your  orator  and  was  duly 
recorded  in  the  office  of  the  clerk  of  the  county  court  for  the 
county  of  Franklin,  Kentucky,  in  mortgage  book  No.  17,  at 
page  502. 

VII.  Tour  orator  further  shows,  upon  information  and  be- 
lief, that  the  seventy  thousand  dollars  ($70,000)  of  bonds  of 
the  said  defendant  issued  and  now  outstanding  as  aforesaid, 
secured  by  the  skid  mortgage  to  your  orator,  as  trustee,  were 
duly  certified  and  issued  in  the  manner  and  for  the  considera- 
tions and  purposes  provided  and  defined  in  and  by  the  provis- 
ions of  said  mortgage. 

VIII.  Your  orator  further  shows  that  the  said  niortgage 
contains  the  following  stipulations,  covenants  and  conditions : 

"  In  case  The  Capital  Eailway  Company  shall  fail  to  pay  the 
principal  or  any  part  thereof  or  any  of  the  interest  on  the  bonds 
secured  or  intended  to  be  secured  hereby  at  any  time,  when 
and  where  the  same  may  become  due  and  payable  according 
to  the  tenor  thereof,  and  for  sixty  days  thereafter,  or  shall 
neglect  for  the  period  of  sixty  days,  after  a  request  so  to  do  by 
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the  trustee  or  trustees  for  the  time  being,  to  pay  any  taxes  as- 
sessed upon  the  said  property  of  said  company  and  unpaid, 
then  and  in  such  case  all  of  said  bonds,  both  principal  and  in- 
terest, shall  thereupon  become  due  and  payable,  provided  that 
written  notice  be  given  by  the  trustee  or  trustees  for  the  time 
being  to  the  corporation,  that  said  bonds  are  thenceforth  to  be 
deemed  thus  due  and  payable." 

IX.  The  said  mortgage  or  deed  of  trust  also  contains  the 
following  stipulations,  covenants  and  conditions. 

"  Provided,  further,  that  if  any  default  shall  be  made  in  the 
payment  when  due  and  payable  of  any  money,  either  interest 
or  principal,  stipulated  to  be  paid  in  said  bonds,  interest  war- 
rants or  coupons  according  to  the  true  tenor  and  effect  of  the 
same,  and  the  same  shall  remain  overdue  and  unpaid  for  the 
period  of  sixty  days,  then  the  said  party  of  the  first  part,  upon 
demand  of  the  party  of  the  second  part,  or  the  trustee  or  trust- 
ees under  the  terms  of  this  deed  for  the  then  time  being,  shall 
forthwith  surrender  to  such  trustee  or  trustees  its  or  their 
agent  or  agents,  the  actual  possession  of  all  and  singular  the 
property,  estate,  rights,  privileges,  franchises  and  assets  hereby 
conveyed,  or  intended  to  be  conveyed,  together  with  all  the  rec- 
ords, books,  papers  and  accounts  of  the  said  party  of  the  first 
part,  to  hold,  use,  manage  and  receive  the  rents,  issues,  profits 
and  income  thereof  for  the  benefit  of  the  holder  or  holders  of 
the  said  bonds,  making  from  time  to  time  all  needful  repairs, 
alterations  and  additions  to  the  said  property,  and  paying  all 
proper  costs,  charges  and  expenses  of  so  taking  possession, 
holding,  managing  and  using  the  same,  including  attorney's 
fees  and  a  reasonable  compensation  to  the  said  trustee  or  trust- 
ees from  the  income  thereof,  and,  if  necessary,  to  use  or  sell 
said  personal  property  of  the  said  first  party,  as  said  trustee  or 
trustees  shall  deem  right,  just  and  proper,  rendering  proper 
account. to  said  party  of  the  first  part  until  such  time  as  said 
trustee  or  trustees  shall  cause  the  said  property  to  be  sold,  as 
hereinafter  provided,  or  other  disposition  to  be  lawfully  made 
thereof.  And  the  said  party  doth  hereby  give  its  warrant  of 
attorney,  irrevocable,  by  which,  whenever  and  as  often  as  de- 
fault shall  be  made  by  said  party  in  the  payment  of  either  the 
principal  or  interest  warrants  or  coupons  attached  to  any  of 
said  bonds  as  therein  stipulated  and  the  said  default  con  tin  u- 
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ing  for  a  period  of  sixty  days,  the  said  party  doth  authorize 
and  empower  any  attorney  at  law  of  the  state  of  Kentucky  to 
enter  the  appearance  of  the  said  party,  without  process,  in  any 
court  of  competent  jurisdiction,  to  any  bill  in  equity  or  peti- 
tion filed  by  said  second  party  or  any  trustee  or  trustees  sub- 
stituted in  the  place  and  stead  of  the  said  party  of  the  second 
part  for  the  foreclosure  of  this  mortgage  or  deed  of  trust,  and 
for  the  sale  of  the  said  mortgaged  premises  and  property,  and 
if  requested  by  the  party  filing  said  bill  in  equity  or  petition 
to  consent  on  behalf  of  the  said  party  of  the  first  part  that  a 
receiver  or  receivers  be  appointed  forthwith  by  order  of  said 
court  to  take  possession  of  said  premises  and  property  and  of 
the  books,  papers,  effects  and  business  of  said  party  of  the  first 
part  as  a  going  concern  upon  such  terms  and  under  such  orders 
and  decrees  as  such  court  shall  or  may  prescribe;  and  further, 
that  a  decree  or  order  forthwith  pass  and  be  entered  for  the 
sale  of  the  whole  or  such  part  of  said  premises  and  property 
aforesaid  as  the  said  court  may  decree  and  order,  and,  on  be- 
half of  the  said  party  of  the  first  part,  to  enter  a  stipulation  in 
and  before  the  said  court  not  to  impede  or  delay  by  appeal, 
exception  or  petition  in  error,  the  execution  of  said  decree  and 
order;  provided,  however,  that  the  said  party  of  the  second 
part,  or  any  trustee  that  may  succeed  to  its  rights  under  this 
conveyance,  shall  not  demand  the  possession  of  the  said  prem- 
ises and  property,  or  any  part  thereof,  or  file  a  bill  in  equity 
or  petition  for  the  sale  of  said  mortgaged  property,  or  for  the 
foreclosure  of  this  mortgage,  unless  first  requested  so  to  do  in 
writing  by  the  holder  or  holders  of  at  least  one-third  in  amount 
of  the  outstanding  bonds  secured  hereby  that  may  be  then  out- 
standing." 

X.  Your  orator  further  shows  that  the  said  mortgage  also 
contains  the  following  stipulations,  covenants  and  conditions: 
"  And  it  is  expressly  understood  and  agreed  that  upon  any 
sale  lawfully  made  under  this  instrument,  the  principal  of  all 
the  bonds  secured  by  these  presents  and  then  outstanding  shall 
become  due  and  payable,  if  not  previously  matured  or  made 
payable,  anything  in  said  bonds  or  these  presents  to  the  con- 
trary notwithstanding.  But  it  is  expressly  covenanted  and 
agreed  that  upon  any  sale  made  in  pursuance  of  the  provis- 
ions of  this  instrument,  the  purchaser  or  purchasers  shall  not 
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be  bound  to  see  or  inquire  as  to  the  application  of  the  purchase- 
money,  but  the  receipt  of  the  trustee  shall  discharge  the  pur- 
chaser or  purchasers  from  all  liability  to  the  application  thereof. 
And  the  proceeds  arising  from  any  sale  of  the  said  mortgaged 
premises  and  property  under  the  provisions  of  this  mortgage 
shall  be  applied  as  follows : 

"  First.  To  the  payment  to  the  said  party  of  the  second  part, 
or  any  trustee  succeeding  it,  of  all  reasonable  costs,  charges 
and  expenses,  and  to  indemnify  it  or  him  from  all  liability  in 
the  premises. 

"  Second.  To  the  payment  to  the  holder  or  holders  of  said 
bonds  and  unpaid  coupons  in  full,  or  in  equal  proportions  should 
there  be  a  deficit,  first  upon  the  past-due  coupons  or  interest 
warrants,  and  secondly  upon  the  principal  of  the  said  bonds. 

"  Third.  To  pay  the  surplus  of  the  said  proceeds,  if  any,  to  the 
said  party  of  the  first  part,  its  successors  or  assigns." 

XI.  Your  orator  further  shows  upon  information  and  belief 
that  the  said  defendant  defaulted  in  the  payment  of  the  inter- 
est due  May  1,  1894,  November  1,  1894,  and  May  1,  1895,  on 
certain  of  its  outstanding  first-mortgage  bonds  equal  in  amount 
to  at  least  one-third  of  the  entire  amount  of  said  bonds  out- 
standing; that  due  and  proper  demand,  for  payment  was  made 
by  presentation  of  the  proper  interest  coupons  at  the  office  of 
the  ISTew  York  Security  and  Trust  Company,  in  accordance  with 
the  terms  and  conditions  of  the  said  bonds  and  the  said  coupons ; 
that  neither  the  said  interest,  nor  any  part  thereof,  was  then 
nor  has  the  same  since  been  paid ;  that  the  defendant,  with  rcT 
spect  to  the  said  interest  payments,  has  wholly  failed  to  com- 
ply with  the  stipulations,  covenants  and  conditions  contained 
in  the  said  mortgage  and  the  bonds  secured  thereby ;  that  the 
said  default  in  the  payment  of  the  interest  represented  by  the 
said  coupons  has  continued  for  the  period  of  sixty  days  and 
still  continues. 

XII.  Your  orator  further  shows  that  default  having  been 
made  in  the  payment  of  the  interest  stipulated  to  be  paid  in 
said  bonds  and  the  interest  warrants  or  coupons  thereto  an- 
nexed according  to  the  true  tenor  and  effect  of  the  same,  and 
the  said  default  continuing  for  a  period  of  sixty  days,  your  or- 
ator has  been  requested  in  writing  by  the  holders  of  at  least 
one-third  in  amount  of  the  outstanding  bonds  secured  by  the 
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said  mortgage  to  demand  possession  of  the  premises  and  prop- 
erty, to  commence  foreclosure  proceedings  under  the  said 
mortgage  or  deed  of  trust  against  the  said  defendant  company, 
and  to  apply  for  an  order  for  the  sale  of  such  mortgaged  prem- 
ises, and  for  the  appointment  of  a  receiver  or  receivers  to  take 
possession  of  the  premises,  properties,  books,  papers  and  effects 
and  business  of  the  said  railway  company  pending  such  fore- 
closure proceedings.  A  copy  of  such  request,  except  as  to  the 
parties  executing  the  same,  is  hereto  annexed  marked  Exhibit  C. 
Tour  orator  further  shows  that  the  said  default  in  the  pay- 
ment of  the  interest  on  said  bojjds  having  continued  for  sixty 
days,  your  orator,  as  the  trustee  to  the  mortgage  or  deed  of 
trust  securing  the  said  bonds,  and  as  in  such  mortgage  or  deed 
of  trust  provided,  and  in  accordance  with  the  request  of  the 
bondholders  as  hereinbefore  recited,  declared  the  entire  prin- 
cipal amount  of  all  of  said  outstanding  bonds  to  be  due  and 
payable,  and  gave  written  notice  to  said  defendant  that,  by 
reason  of  such  default,  the  said  principal  amounts  had  been 
declared  due  and  payable,  and  that  thenceforth  the  same 
"would  be  deemed  due  and  payable,  a  copy  of  which  notice  is 
hereto  annexed  and  marked  Exhibit  D.  That  by  reason  of 
such  declaration,  the  whole  principal  amount  of  said  bonds  be- 
came and  the  same  now  is  due  and  payable. 

XIII.  Tour  orator  further  shows,  upon  information  an4  be- 
lief, that  none  of  said  interest  nor  principal  has  since  been 
paid,  but  the  whole  amount  thereof  now  remains  due  and 
unpaid. 

XIV.  Tour  orator  further  shows,  upon  information  and  be- 
lief, that  said  defendant  is  insolvent  and  unable  to  meet  its 
operating  expenses  and  accruing  obligations,  and  it  is  in  de- 
fault in  the  payment  of  interest  and  principal  heretofore  ma- 
tured on  its  bonded  indebtedness  in  amounts  aggregating  ver}*" 
large  sums,  and  is  unable  to  pay  its  floating  debts  and  current 
and  personal  accruing  indebtedness,  including  taxes  levied  and 
assessed  upon  the  property  of  said  railway  company,  and 
amounts  due  or  to  become  due  for  wages,  labor  and  current 
expenses  of  operating  its  railroad. 

XV.  Tour  orator  further  shows,  upon  information  and  be- 
lief, that  no  proceedings  at  law  or  in  equity  have  been  had  or 
taken,  nor  any  action  nor  suit  commenced  by  or  on  behalf  of 
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your  orator  or  of  any  holder  of  any  of  the  bonds  of  the  said 
defendant  company  secured  by  the  mortgage  aforesaid  for  any 
interest  unpaid  or  accruing  thereon,  or  for  the  principal  amount 
thereof,  excepting  only  the  proceeding  of  your  orator  herein. 
XYI.  Tour  orator  further  shows  that,  by  reason  of  the  prem- 
ises, your  orator  as  such  trustee  is  entitled  to  the  possession  of 
the  said  premises  and  railways,  branches  and  all  other  proper- 
erties  embraced  in  said  mortgage  of  the  said  The  Capital  Eail- 
way  Company,  and  to  administer  its  trust  with  respect  thereto, 
and  to  maintain  and  operate  said  railway,  and  to  receive  and 
apply  the  total  revenues  thereof  as  in  such  mortgage  provided, 
and  to  have  the  said  mortgaged  premises  sold  and  administered. 

XVII.  Your  orator  further  shows  that  unless  the  railway 
and  property  of  the  said  defendant  covered  by  said  mortgage 
or  deed  of  trust  be  taken  possession  of  by  a  receiver  or  receiv- 
ers, to  be  appointed  by  this  court  in  this  suit,  that  there  is  great 
danger  of  injury  and  permanent  loss  resulting  to  the  owners 
and  holders  of  the  bonds  and  coupons  secured  by  the  mortgage 
or  deed  of  trust  aforesaid ;  and  to  the  end  that  it  may  be  put 
in  possession  of  the  said  premises  and  may  have  a  decree  en- 
forcing its  security  and  adjudging  its  prior  lien  and  claim  to 
the  property  in  the  custody  of  this  court  as  against  the  defend- 
ant, and  any  and  all  other  persons  whomsoever,  it  brings  this 
bill  of  complaint. 

XVIII.  Your  orator  further  alleges  and  shows  that  this  is 
a  suit  between  citizens  of  different  states,  and  that  the  amounts 
in  controversy  herein  exceed  the  sum  of  two  thousand  dollars 
($2,000),  exclusive  of  interest  and  costs,  and  this  suit  also  in- 
volves a  controversy  arising  under  the  constitution  and  laws 
of  the  United  States. 

Wherefore,  and  for  as  much  as  your  orator  is  remediless  in 
the  premises  under  and  by  the  strict  rules  of  the  common  law, 
and  can  only  have  relief  in  a  court  of  equity  where  matters  of 
this  nature  are  properly  recognizable  and  reviewable,  it  files 
this  its  bill  of  complaint,  and  prays,  the  premises  considered, 
that  it  be  adjudged  and  decreed  by  this  honorable  court: 

1st.  That  the  said  mortgage  or  deed  of  trust  of  September 
S6,  1893,  which  was  executed  and  delivered  by  said  The  Capi- 
tal Eailway  Company  to  said  your  orator  under  the  trustee- 
ship therein,  and  of  which  your  orator  is  now  trustee,  as  here- 
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inbefore  mentioned  and  described,  may  be  decreed  to  be  a  first 
lien  upon  all  the  property,  real,  personal  and  mixed,  rights, 
franchises,  lands,  titles,  railways,  branches  and  extensions  de- 
scribed in  said  mortgage  or  trust  deed,  and  then  owned  or  sub- 
sequently acquired  by  The  Capita]  Eailway  Company,  prior 
and  superior  to  any  other  liens  whatsoever,  and  that  the  said 
The  Capital  Eailway  Company  may  be  decreed  to  pay  unto 
your  orator  all  moneys  now  due  or  to  become  due  and  payable 
under  and  by  virtue  of  said  its  first  mortgage  or  deed  of  trust, 
as  hereinbefore  recited,  and  in  default  thereof  that  said  de^ 
fendant  and  all  persons  claiming  under  it  may  be  forever 
barred  and  foreclosed  of  and  from  all  equity  of  redemption 
and  claim  of,  in  and  to  the  said  mortgaged  premises  and  every 
part  and  parcel  thereof,  and  that  all  and  singular  the  said 
mortgaged  premises,  with  the  appurtenances,  property,  effects, 
rights,  immunities  and  franchises  in  said  mortgage  mentioned, 
may  be  sold  under  the  decree  of  this  honorable  court,  and  that 
out  of  the  moneys  arising  from  the  sale  thereof,  after  deduct- 
ing from  the  proceeds  of  any  such  sale,  just  allowances  for  all 
disbursements  and  expenses  of  such  sale,  including  attorney's 
and  counsel  fees  and  the  reasonable  charges  of  your  orator  for 
services  rendered  as  trustee,  and  for  all  expenses  incurred  by 
it  in  the  premises,  and  all  payments  which  may  be  made  for 
taxes  or  assessments  or  otherwise  on  the  said  premises  or  any 
part  thereof,  to  apply  the  said  proceeds  to  the  payment  of  the 
principal  of  such  of  the  bonds  secured  by  first  mortgage  as 
may  be  at  that  time  unpaid,  and  of  the  interest  which  shall  at 
that  time  have  accrued  on  said  principal  and  be  unpaid. 

Tour  orator  further  prays  that  an  account  may  be  taken  of 
the  bonds  secured  by  the  said  first  mortgage  and  of  all  the 
amounts  due  on  said  bonds  for  principal  and  interest,  and 
other  and  all  the  claims  of  the  lawful  holders  or  owners  thereof. 

2d.  That  a  receiver  or  receivers  may  be  appointed  pend- 
ing this  suit  and  be  continued  by  final  decree  according  to 
the  usual  course  and  practice  of  this  court,  with  the  usual 
powers  of  receivers  in  like  cases,  of  all  the  railway,  properties 
and  franchises  embraced  in  and  covered  by  said  mortgage,  to 
jour  orator  as  trustee,  and  within  the  jurisdiction  of  this  hon- 
orable court.  And  that  said  receiver  or  receivers  be  empow- 
ered, instructed  and  directed  to  take  possession  of  the  railway. 
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rolling  stock,  property  and  appurtenances  embraced  in  said 
mortgage  and  to  operate  the  same  and  collect  and  receive  the 
income  and  tolls  »thereof,  and  to  account  for  the  net  earnings 
received  therefrom  (after  deducting  the  expenses  of  operating 
the  same  and  the  amount  of  taxes,  assessments  and  charges 
upon  said  railway  property),  and  to  hold  and  apply  the  same 
for  the  interest  and  benefit  of  the  said  bondholders  as  provided 
in  said  mortgage  and  directed  by  this  court,  and  that  the  de- 
fendant be  decreed  to  make  such  transfers  and  conveyances  to 
the  said  receiver  or  receivers  appointed  as  herein  prayed  and 
to  the  purchasers  at  such  sale  or  sales  of  railway  property,  as 
may  be  made  in  conformity  with  the  provisions  of  said  mort- 
gage or  under  the  decree  of  this  honorable  court  which  may  be 
necessary  and  proper  to  put  such  purchaser  or  purchasers,  or 
either  of  them,  in  possession  of  the  property  so  purchased. 

3d.  Your  orator  further  prays  that  a  writ  of  injunction  be 
issued  pending  this  suit,  according  to  the  course  and  practice 
of  this  court,  out  of  and  under  the  seal  of  this  honorable  court 
by  one  pf  your  honors,  according  to  the  statute  in  such  case 
made  and  provided,  directing,  commanding,  enjoining  and  re- 
straining the  said  defendant,  and  any  and  all  persons  whomso- 
ever, from  interfering  with,  transferring,  selling  or  disposing 
of  any  of  the  property  mentioned  in  and  covered  by  said  deed 
of  trust  or  mortgage,  or  from  taking  possession  of,  levying 
upon  or  attempting  to  sell,  either  by  judicial  process  or  other- 
wise, any  portion  of  the  property  embraced  in  or  covered  by 
said  deed  of  trust  or  mortgage. 

4th.  Your  orator  also  prays  that  if  upon  the  foreclosure  and 
sale  of  the  premises,  property  and  things  mortgaged  to  your 
orator,  as  trustee,  the  same  shall  fail  to  realize  a  sum  sufficient 
to  pay  the  amounts  of  the  bonds  aforesaid  and  the  interest 
found  to  be  due  thereon,  secured  by  the  said  mortgage,  after 
deducting  the  costs  and  expenses  of  executing  this  trust,  that 
it  may  have  a  judgment  against  the  said  The  Capital  Eailway 
Company  as  the  maker  of  said  coupons  and  bonds,  for  any  de- 
ficiency there  may  be  in  the  payment  thereof,  with  right  of 
execution. 

5th.  Your  orator  further  prays  that  your  honors  may  grant 
unto  your  orator  a  writ  of  subpoena  of  the  United  States  of 
America  issued  out  of  and  under  seal  of  this  honorable  court, 
directed  to  The  Capital  Eailway  Company,  therein  and  thereby 
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commanding  said  The  Capital  Eailway  Company,  at  a  certain 
time  and  under  a  certain  penalty  therein  to  be  named,  person- 
ally to  be  and  appear  before  this  honorable  court,  then  and 
there  to  answer  all  and  singular  (but  not  under  oath,  answer 
under  oath  being  hereby  expressly  waived)  the  matters  afore- 
said, and  to  stand  and  abide  by  and  sustain  such  direction  and 
decree  as  shall  be  made  herein  afe  to  your  honors  shall  seem 
equitable  and  just. 

6th.  Tour  orator  prays  for  such  further  relief  in  the  prem- 
ises as  the  nature  and  circumstances  of  this  case  may  require 
as  to  this  honorable  court  may  s^m  meet  and  proper. 

And  your  orator  as  in  duty  bound  will  ever  pray. 

New  Yoke  Secueity  ahd  Teitst  Company, 
By  HoENBLowEE,  Byene  &  Tayloe, 

Its  Solicitors. 

W.  W.  MiLLEE  AND  T.  L.  EdELEN, 

Of  Counsel. 

State  and  Southben  Disteiot  of  New  Toek,  | 
^         City  and  County  of  New  York.  ) 

John  L.  Lamson,  being  duly  sworn,  says  that  he  is  second 
vice-president  of  the  New  York  Security  and  Trust  Company, 
the  complainant  herein ;  that  he  has  read  the  foregoing  bill  of 
complaint  and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 

The  reason  why  this  verification  is  made  by  deponent  and 
not  by  complainant  is  that  complainant  is  a  corporation  of 
which  deponent  is  the  second  vice-president. 

John  L.  Lamson. 

Sworn  to  before  me  this  13th  day  of  September,  1895. 

Lewis  B.  Woodeuff, 

[seal.]  Notary  Public,  (83)  N.  Y.  Co. 

FoEM  5.  Creditor's  Sill. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  Western  Division: 
Joseph  S.  Stout  and  Eandolph  F.  Purdy,  partners  in  business 
under  the  firm  name  and  style  of  Stout  &  Company,  each  of 
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whom  are  residents  of  the  state  and  city  of  New  York,  and 
citizens  of  said  state  of  New  York,  bring  this  their  bill  against 
The  Toledo,  St.  Louis  and  Kansas  City  Eailroad  Company,  a 
corporation  duly  created  and  existing  under  the  laws  of  the 
states  of  Ohio,  Indiana  and  Illinois,  and  a  citizen  of  said  states 
of  Ohio,  Indiana  and  Illinois,  and  thereupon  your  orators  com- 
plain and  say: 

That  the  defendant.  The  Toledo,  St.  Louis  and  Kansas  City 
Eailroad  Company,  for  more  than  five  years  last  past  has  been 
and  still  is  a  corporation,  duly  created  and  existing  under  the 
laws  of  the  states  of  Ohio,  Indiana  and  Illinois,  for  the  purpose 
of  constructing,  maintaining,  operating  and  owning  a  railroad 
therein,  extending  from  the  city  of  Toledo,  in  the  state  of 
Ohio,  to  the  city  of  East  St.  Louis,  in  the  state  of  Illinois,  a 
distance  of  about  four  hundred  and  fifty  (450)  miles;  that  de- 
fendant is  now  the  owner  and  in  possession  of  and  is  engaged 
in  operating  its  said  line  of  railroad  between  said  city  of 
Toledo  and  said  city  of  East  St.  Louis. 

That  on  the  17th  day  of  May,  1893,  in  an  action  then  pend- 
ing in  the  court  of  common  pleas  of  Lucas  county,  Ohio,  in 
which  a  large  part  of  said  railroad  is  situated,  wherein  your 
orators  were  plaintiffs  and  said  The  Toledo,  St.  Louis  and 
Kansas  City  Eailroad  Company  was  defendant,  such  proceed- 
ings were  had  that  by  the  consideration  of  said  court  a  judg- 
inent  was  duly  rendered  in  said  action  in  favor  of  your  orators 
as  such  plaintiffs  and  against  said  The  Toledo,  St.  Louis  and 
Kansas  City  Eailroad  Company,  as  such  defendant  therein ;  that 
said  judgment  so  rendered  was  for  the  sum  of  forty  thousand 
three  hundred  and  ninety-seven  dollars  ($40,397),  and  interest 
thereon  from  the  17th  day  of  May,  1893,  at  six  per  cent  per 
annum,  and  for  the  costs  of  suit;  that  said  judgment  remains 
in  full  force,  unreversed  and  unappealed  from  and  is  wholly 
unpaid  and  unsatisfied,  and  is  a  valid  and  subsisting  lien  upon 
all  of  the  real  estate  of  the  defendant  railroad  company  in  the 
county  of  Lucas,  and  is  also  a  lien  upon  all  of  the  real  estate 
owned  by  said  defendant  in  the  state  of  Ohio. 

That  after  the  rendition  of  said  judgment  and  in  accordance 
with  the  provisions  of  the  laws  of  the  state  of  Ohio,  execution 
-was  duly  issued  on  said  judgment  and  directed  to  the  sheriff 
of  Lucas  county,  Ohio,  commanding  him  to  levy  on  the  goods, 
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-chattels,  lands  and  tenements  of  said  railroad  company,  found 
■within  the  county  of  Lucas,  for  the  satisfaction  of  said  judg- 
ment, and  thereafter  said  writ  was  duly  returned  by  said 
sheriff  wholly  unsatisfied,  said  sheriff  stating  and  returning 
that  no  goods  or  chattels,  lands  or  tenements  of  said  railroad 
company  could  be  found  whereon  to  levy,  and  your  orators 
show  that  said  defendant  had  no  property  of  any  kind  subject 
to  execution  at  law,  and  was  then  and  there  and  still  is  wholly 
insolvent,  having  no  property  subject  to  execution. 

Your  orators  further  show,  upon  information  and  belief, 
that  said  railroad  company  has  no  property  anywhere,  whereon 
an  execution  can  be  levied  or  said  judgment  satisfied  by  execu- 
tion or  other  proceeding  at  law. 

Tour  orators  further  show  that  the  defendant.  The  Toledo, 
St.  Louis  and  Kansas  City  Railroad  Company,  is  the  owner  of 
and  in  the  possession,  control,  use  and  enjoyment  of,  and  is 
now  engaged  in  operating,  a  continuous  line  of  railroad  com- 
mencing at  the  city  of  Toledo,  at  or  near  the  business  center 
thereof,  in  the  county  of  Lucas  and  state  of  Ohio,  and  extend- 
ing thence  through  the  state  of  Ohio,  passing  through  the 
■counties  of  Lucas,  Wood,  Henry,  Putnam,  Allen  and  Yan 
Wert,  in  said  state  of  Ohio;  thence  into  and  through  the  state 
•of  Indiana,  passing  through  the  counties  of  Adams,  "Wells, 
Huntington,  Wabash,  Miami,  Grant,  Howard,  Clinton,  Tippe- 
canoe, Montgomery,  Fountain,  Parke  and  Vermillion,  in  the 
state  of  Indiana,  and  thence  into  and  through  the  state  of 
Illinois,  passing  through  the  counties  of  Vermillion,  Edgar, 
Douglas,  Coles,  Cumberland,  Shelby,  Fayette,  Bond,  Madison, 
Montgomery  and  St.  Clair,  in  said  state,  to  the  city  of  East  St. 
Louis,  being  a  distance  of  about  four  hundred  and  fifty  (450) 
miles,  being  more  particularly  described  as  follows : 

All  and  singular  the  estate  and  property,  real,  personal  and 
mixed,  and  all  fixtures,  rights,  privileges,  franchises,  easements, 
rights  under  leases,  terms  and  parts  of  terms,  agreements,  cove- 
nants and  contracts  of  all  and  every  kind,  held  and  owned,  or 
•occupied  by  or  belonging  to,  the  said  defendant,  including  all 
and  singular  the  line  of  railroad  of  the  said  defendant,  com- 
mencing in  the  city  of  Toledo,  at  or  near  the  business  center 
-thereof,  in  said  county  of  Lucas,  in  the  state  of  Ohio;  thence 
through  the  state  of  Ohio,. passing  through  the  counties  of 
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Lucas,  "Wood,  Henry,  Putnam,  Allen  and  Van  Wert,  in  ttie 
said  state  of  Ohio;  thence  into  the  state  of  Indiana,  passing 
through  the  counties  of  Adams,  Wells,  Huntington,  Wabash, 
Miami,  Grant,  Howard,  Clinton,  Tippecanoe,  Montgomery, 
Fountain,  Parke  and  Vermillion,  in  the  said  state  of  Indiana; 
thence  into  the  state  of  Illinois,  passing  through  the  counties, 
of  Vermillion,  Edgar,  Douglas,  Coles,  Cumberland,  Shelby^ 
Founta^in,  Fayette,  Bond,  Madison,  Montgomery,  and  St.  Clair, 
in  the  said  state  of  Illinois,  to  the  city  of  East  St.  Louis,  in 
the  said  county  of  St.  Clair,  being  a  distance  of  about  four 
hundred  and  fifty  miles.  And  also,  all  and  singular,  the  lands^ 
roadways,  tracks.  Superstructures,  rails,  laid  or  to  be  laid,  sid- 
ings, turnouts,  bridges,  piers,  wharves,  viaducts,  culverts,  walls, 
fences,  ways  and  rights  of  way,  depots,  station  houses,  engine- 
houses,  car  houses,  freight  houses,  warehouses,  elevators,  docks, 
buildings  aXid  repair  shops,  machine  shops  built  or  to  be  built, 
depot  grounds  and  lands  procured,  provided  or.intended  for  use 
for  that  purpose,  lands  used  or  procured  or  intended  for  sidings^ 
all  buildings,  all  structures,  all  erections,  all  improvements,, 
leases  and  leasehold  interests,  contracts,  choses  in  action,  ease- 
ments and  privileges,  including  all  rights  of  way  granted  by 
cities  and  towns,  through  and  along  streets,  squares,  avenues,, 
alleys  and  public  grounds,  and  all  terminal  facilities,  property 
and  rights,  and  structures  of  every  description;  including  all 
terminal  facilities,  all  property  and  privileges  of  every  kind 
and  nature,  and  all  rights  of  way  and  franchises  that  belong 
to  the  Toledo,  Delphos  and  Burlington  Kailroad  Company,  and 
to  the  companies  that  consolidated  with  the  said  Toledo,  Del- 
phos &  Burlington  Railroad  Company,  and  all  the  property,, 
rights,  rights  of  way,  terminal  facilities  and  privileges  that 
the  Toledo,  Cincinnati  and  St.  Louis  Railroad  Company,  includ- 
ing all  companies  that  by  consolidation  formed  said  last  men- 
tioned company,  had  in  the  said  line  of  railroad  running  from 
Toledo,  Ohio,  to  East  St.  Louis,  Illinois,  and  including  all 
rights  and  privileges  thereunto  appertaining,  and  all  property, 
terminal  facilities,  rights  and  privileges  of  every  kind  and 
nature  that  belonged  to  the  Toledo,  Charleston  and  St.  Louis 
Railroad  Company  of  Illinois;  and  all  property,  terminal  fa- 
cilities, rights  and  privileges  of  every  kind  and  nature  that 
belonged  to  the  Bluflfton,  Kokomo  and  Southwestern  Railroad 
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Company  of  Intiiana,  and  all  property,  terminal  facilities, 
rights  and  privileges  of  every  kind  and  nature  that  belonged 
to  the  Toledo,  Dupont  and  Western  Railway  Company  of  Ohio, 
and  all  property,  terminal  facilities,  rights  and  privileges  of 
every  kind  and  nature  that  belonged  to  and  vested  in  Sylves- 
ter H.  Kneeland,  the  purchaser  thereof  at  judicial  sale  on  the 
SOtli  day  of  December,  A.  D.  1885,  at  the  city  of  Indianapolis, 
state  of  Indiana,  now  belonging  or  now  appertaining  or  used 
or  procured  or  designed  to  be  used  for  the  purposes  of  or  in 
connection  with  the  said  line  of  railroad  or  the  maintenance 
or  operation  thereof,  or  of  any  psjrt  thereof;  and  also  all  loco- 
motive tenders,  passenger  cars,  baggage  cars,  freight  cars,  and 
other  cars,  and  all  other  rolling  stock  or  equipment,  and  all 
machinery,  tools  and  implements,  rails,  fastenings  and  spikes, 
and  other  materials  whatsoever,  now  owned  or  possessed  by 
the  said  defendant;  and  also  all  and  singular  the  rights,  priv- 
ileges and  franchises  which  the  said  defendant  now  holds,  pos- 
sesses, or  is  entitled  to,  for  or  in  respect  of,  or  for  the  uses  or 
purposes  of  the  said  line  of  railroad  or  the  operation  or  main- 
tenance of  the  same,  or  any  part  thereof,  and  also  all  tolls  and 
income  of  the  said  line  of  railroad,  together  with  all  and  sin- 
gular the  tenements,  hereditaments  and  appurtenances  of  the 
premises  aforesaid,  or  any  of  them,  or  any  part  thereof,  and 
the  reversions  and  reversion,  remainder  and  remainders,  rents, 
issues  and  profits  thereof.  . 

Your  orators  further  show  that  said  line  of  railroad,  so  con- 
structed, maintained  and  operated,  is  a  continuous  line  of  rail- 
way, extending  from  the  city  of  Toledo  and  the  navigable 
waters  of  Lake  Erie  to  the  city  of  East  St.  Louis,  on  the  Mis- 
sissippi river,  with  traffic  arrangements  and  connections  with 
lines  entering  the  city  of  St.  Louis  in  the  state  of  Missouri ; 
that  said  railroad  is  owned,  controlled  and  operated  as  an  en- 
tirety, and  its  chief  value  consists  in  the  continuance  of  its 
operation  as  such;  that  no  part  thereof  can  be  severed,  sold, 
managed  or  operated  without  great  and  irreparable  loss  to  the 
property  as  a  whole  and  without  diminution  and  loss  in  the 
tolls,  income  and  revenue  thereof,  to  the  great  and  irreparable 
injury  of  your  orators  and  all  other  creditors,  as  well  as  to  the 
defendant  itself  and  its  stockholders,  and  all  other  persons  in- 
terested therein  as  is  hereinafter  more  fully  set  forth. 
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Tour  orators  further  show  that  on  the  19th  day  of  June, 
1886,  said  defendant  railroad  company  duly  executed,  acknowl- 
edged and  delivered  to  the  American  Loan  and  Trust  Com- 
pany of  the  city  of  New  York,  and  Joseph  E.  McDonald  of  the 
city  of  Indianapolis,  Indiana,  as  trustees,  its  certain  mortgage 
indenture  or  deed  of  trust,  whereby  it  granted,  bargained,  sold, 
conveyed,  released,  transferred  and  set  over  unto  said  trustees, 
their  successors  and  assigns,  all  and  singular  the  estate,  prop- 
erty, rights,  privileges  and  franchises  hereinbefore  described, 
for  the  purpose  of  securing  the  payment  by  defendant  of  the 
first-mortgage  bonds  of  said  railroad  company  to  the  amount  of 
$9,800,000,  consisting  of  nine  thousand  eight  hundred  bonds, 
numbered  consecutively  from  one  to  nine  thousand  eight  hun- 
dred, both  inclusive,  and  bearing  date  on  the  first  day  of  June, 
1886,  by  each  of  which  bonds  said  defendant  promised  and 
undertook  to  pay  to  the  bearer,  or  registered  owner  thereof, 
on  the  first  day  of  June,  1916,  $1,000,  with  interest  thereon 
from  the  first  day  of  June,  1886,  at  six  per  cent,  per  annumj 
payable  semi-annually  on  the  first  days  of  June  and  Decem- 
ber of  each  year,  which  interest  was  represented  by  coupons 
thereto  attached.  Of  the  $9,800,000  of  bonds  so  authorized, 
$9,000,000  of  bonds  thereof  were  duly  issued  and  sold  for  full 
value  upon  the  market  by  the  defendant  and  are  now  in  the 
hands  of  divers  persons  who  are  the  owners  and  holders  thereof 
for  value.  No  part  of  the  principal  of  said  bonds  has  been 
paid,  and  your  orators  are  unable  to  state  the  exact  amount  of 
interest  thereon  which  has  been  paid,  or  the  amount  of  such 
interest,  if  any,  which  is  overdue  and  remains  unpaid,  but  your 
orators  aver  that  a  semi-annual  instalment  of  interest  will  ma- 
ture June  1,  1893,  and  that  defendant  is  wholly  unable  to  pay 
the  same. 

Tour  orators  further  show,  upon  information  and  belief,  that 
said  American  Loan  and  Trust  Company,  one  of  the  trustees 
under  said  mortgage  or  deed  of  trust,  became  insolvent  and 
thereby  a  vacancy  was  created  in  the  office  of  such  trustee, 
which  was  thereafter,  in  the  manner  provided  by  said  mort- 
gage, filled  by  the  appointment  and  substitution  of  the  Farm- 
ers Loan  and  Trust  Company  of  the  city  qf  New  Tork,  and 
said  company  is  now  one  of  the  duly  qualified  and  acting  trust- 
ees under  said  mortgage ;  that  subsequent  to  his  appointment 
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and  qualification,  to  wit,  on  or  about  the day  of ,  1890, 

Joseph  E.  McDonald,  one  of  the  trustees  under  said  mortgage, 
died,  and  John  M.  Butler,  of  Indianapolis,  Indiana,  was  duly- 
appointed,  in  accordance  with  the  provisions  of  said  mortgage, 
his  successor  in  said  trust,  and  said  Butler  is  now  one  of  the 
trustees  under  said  mortgage. 

Your  orators  further  show,  upon  information  and  belief,  that 
the  defendant  railroad  company  has,  by  contract  or  lease,  or 
other  like  undertaking,  the  right  and  privilege  of  connection 
with  the  passenger  station  and  certain  elevators  of  the  Lake 
Shore  and  Michigan  Southern  Kailway  at  Toledo,  and  of  the 
tracks  and  yards  in  connection  therewith,  the  use  and  employ- 
ment of  which  is  dependent  upon  the  prompt  payment  of  the 
consideration  specified  in  such  contract  of  lease ;  that  said  right 
and  privilege  is  essential  to  the  successful  and  profitable  opera- 
tion of  the  defendant's  railroad  and  the  transaction  of  its 
freight  and  passenger  business,  and  that  the  continuance  of 
such  arrangements  is  necessary  to  the  successful  and  profitable 
operation  of  said  railroad  and  of  great  value  to  the  property  of 
the  defendant;  that  your  orators  are  informed  and  believe  that 
the  payments  due  on  said  contract  of  lease  are  greatly  in  ar- 
rears, and  that  there  is  danger  of  the  same  being  terminated 
and  the  benefits  derived  therefrom  lost,  and  that  unless  some 
provision  is  made  for  the  payment  of  such  past-due  obligations 
and  for  promptly  meeting  further  rentals  and  obligations  that 
will  shortly  mature,  such  privileges  will  be  declared  forfeited 
and  will  be  wholly  lost  to  the  defendant  and  its  line  of  rail- 
road, and  thereby  the  earning  power  of  said  railroad  will  be 
seriously  affected. 

Your  orators  are  further  informed  that  a  large  portion  of  the 
rolling  stock  in  use  by  said  defendant  which  is  necessary  to  the 
transaction  of  its  business  is  held  under  conditional  contracts 
of  purchase,  the  title  to  such  property  not  vesting  in  said  rail- 
road company  until  the  same  is  fully  paid  for;  that  large  pay- 
ments have  been  made  on  some  of  such  rolling  stock,  and  that 
the  defendant  has  a  large  equity  therein ;  that  upon  other  por- 
tions of  said  rolling  stock  such  payments  are  largely  in  arrears, 
and  that  the  defendant  is  liable  to  lose  all  of  said  property  so 
held  under  such  contracts,  and  is  liable  to  a  forfeiture  of  the 
amounts  already  paid  thereon,  if  it  should  make  default  in 
further  payments  as  the  same  mature. 


■12-24  POEMS   IN   EQUITY. 

,  Your  orators  are  further  informed  that  said  defendant  is 
possessed  of  valuable  contracts  and  leases  for  the  use  of  the 
bridge,  across  the  Mississippi  river  at  East  St.  Louis,  whereby- 
said  defendant  gains  access  to  the  city  of  St.  Louis,  Missouri, 
and  a  connection  with  a  large  number  of  roads  converging  at 
that  point,  and  that  the  defendant  is  possessed  of  a  valuable, 
lease  and  contract  of  purchase  of  certain  terminal  property  in 
said  city  of  St.  Louis;  that  the  payments  upon  some,  or  all,  of 
said  contracts  and  leases  are  largely  in  arrears,  and  that  there 
is  danger  of  the  same  being  forfeited  and  wholly  lost  to  said 
defendant ;  that  your  orators  are  informed  that  the  same  are 
of  great  value  to  the  railroad  of  the  defendant,  as  well  as  to 
your  orators  and  other  parties  in  like  interest,  and  that,  if  the 
same  shall  be  so  forfeited  and  lost,  the  value  of  defendant's 
property  will  be  greatly  diminished  and  its  earning  capacity 
seriously  impaired. 

Your  orators  further  show,  upon  information  and  belief,  that 
heretofore  and  prior  to  the  execution  and  sale  of  the  first-mort- 
gage bonds  hereinbeforedescribed,  and  of  the  mortgage  securing 
the  same  upon  the  premises  of  said  defendant  company,  in  cer- 
tain proceedings  then  pending  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Ohio,  and  the  circuit  court 
of  the  United  States  for  the  district  of  Indiana,  and  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Illinois, 
wherein  Grenville  D.  Braman,  The  Central  Trust  Company  of 
New  York,  Edward  F.  Leonard  and  others  were  complainants, 
and  The  Toledo,  Cincinnati  and  St.  Louis  Eailroad  Company, 
The  Toledo,  Delphos  and  Burlington  Eailroad  Company  and 
others  were  defendants,  certain  judgments  and  decrees  were 
duly  rendered  and  entered,  finding,  declaring  and  establishing 
certain  liens  upon  portions  of  the  railroad  and  property  above 
described,  and  that  said  judgments,  decrees  and  liens  now 
amount,  with  interest  thereon,  to  the  sum  of  four  hundred 
thousand  dollars  ($400,000),  and  upwards,  and  that  the  same 
are  wholly  unpaid  and  unsatisfied,  and  are  a  continuing  and 
subsisting  lien  upon  the  premises  hereinbefore  described. 

Your  orators  further  show,  upon  information  and  belief,  that 
about  one-half  of  the  amount  so  due  on  said  judgments  and  de- 
crees is  a  lien  only  upon  that  part  of  said  defendant's  railroad 
between  the  city  of  Toledo,  Lucas  county,  Ohio,  and  the  city 
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of  Kotomo,  in  Howard  county,  Indiana,  a  distance  of  about 
one  hundred  and  eighty  miles,  and  that  the  remainder  of  said 
judgments  and  decrees  are  a  lien  only  upon  that  portion  of  said 
defendant's  railroad  between  Kokomo  and  the  city  of  East  St. 
Loqis,  in  St.  Clair  county,  Illinois,  a  distance  of  two  hundred 
and  seventy  miles. 

Your  orators  further  show,  upon  information  and  belief,  that 
there  is  overdue  and  owing  by  said  defendant  railroad  com- 
pany upon  vouchers  approved  and  debts  contracted  in  the  main- 
tenance and  operation  of  said  line  of  railroad,  and  for  moneys 
borrowed  for  the  payment  of  interest  and  other  obligations  of 
said  company,  being  such  indebtedness  as  is  commonly  called 
"floating  indebtedness,"  and  being  obligations  which  have 
either  matured,  or  are  about  to  mature  or  will  mature  within 
a  very  short  time,  a  sum  exceeding  $700,000,  which  said  sum 
said  defendant  company  is  unable  to  pay,  and  the  same  is  held 
by  a  large  number  of  persons. 

Your  orators  further  show  that  for  a  part  of  said  floating 
indebtedness  the  notes  of  said  company  have  been  issued,  but 
the  same  were  not  paid  at  maturity,  and  were  protested  for 
non-payment. 

Your  orators  further  show  that  a  larare  number  of  the  cred- 
itors  of  said  defendant  have  commenced  suit  and  others  have 
threatened  and  do  intend  to  bring  suits,  actions  and  proceed- 
ings against  the  said  defendant;  that  judgments  have  been  and 
will  be  rendered  thereon  in  sundry  counties  and  jurisdictions 
in  each  of  the  three  states  of  Ohio,  Indiana  and  Illinois,  in 
which  the  defendant's  property  is  situated ;  that  executions  have 
been  and  will  be  issued  thereon,  and  that  in  some  of  such  cases 
executions  have  already  been  issued  and  are  now  in  the  hands 
of  officers  for  the  purpose  of  making  levies,  and  that  such  ofii- 
cers  are  threatening  and  are  about  to  levy  upon  and  seize  the 
property  above  described  of  said  defendant  in  their  respective 
jurisdictions  for  the  payment  and  satisfaction  of  said  judg- 
ments. 

Your  orators  further  show  that,  if  such  creditors  shall  be 
permitted  to  recover  judgments  and  issue  and  levy  executions 
as  aforesaid,  the  separate  parts  of  said  property  above  described 
will  be  sold  and  incumbered  and  the  said  railroad  will  be  divided 
into  separate  parts  and  parcels  and  its  unity  will  be  broken  up 
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and  destroyed,  and  a  cloud  will  be  cast  upon  its  title,  and  all  its 
rights,  privileges  and  franchises  hereinbefore  described  will  be 
put  into  jeopardy,  and  little,  if  anything,  will  be  realized  there- 
from, either  for  these  complainants  or  others  in  like  relation 
with  your  orators,  and  the  interest  of  the  stockholders  and  other 
parties  interested  in  the  defendant  and  its  property  will  be 
greatly  impaired  and  destroyed.  If  any  part  of  said  defend- 
ant's said  property  shall  be  seized  and  taken  upon  execution, 
the  operation  of  the  road  will  necessarily  cease,  and  the  tolls, 
incomes  and  profits  therefrom  would  be  wholly  lost,  and  the 
defendant  would  have  no  means  whatever  with  which  to  pay 
its  obligation  to  your  orators  and  others  as  hereinbefore  set 
forth. 

Your  orators  further  show,  upon  information  and  belief,  that 
upon  such  indebtedness  suits  have  already  been  commenced  to 
the  amount  of  more  than  $150,000,  and  judgments  have  been 
rendered  against  the  defendant  upon  such  indebtedness  as  above 
described,  to  the  amounti  of  more  than  $50,000,  and  the  amount 
of  the  claims  upon  which  it  is  threatened  that  suit  will  immedi- 
ately be  brought  and  upon  which  suit  is  about  to  be  brought 
amounts  to  more  than  $100,000. 

Tour  orators  further  show,  upon  information  and  belief,  that 
the  pay-rolls  for  labor  in  operating  and  maintaining  said  rail- 
road and  due  to  its  employees  for  the  month  of  April,  1893, 
have  not  been  paid,  and  that  said  defendant  company  has  no 
means  wherewith  to  pay  the  same  except  such  as  are  derived 
from  the  tolls,  incomes  and  receipts  resulting  from  the  daily 
operation  of  said  railroad. 

Tour  orators  further  show,  upon  information  and  belief,  that 
certain  of  said  creditors  who  have  heretofore  brought  suits 
against  said  defendant  have,  by  proceedings  in  attachment  and 
garnishment,  reached,  or  attempted  to  reach,  the  income  and 
revenues  of  said  railroad  company,  and  the  funds  in  its  hands, 
or  deposited  in  bank,  derived  from  such  operations;  that  other 
creditors  who  have  commenced  suit,  or  threatened  so  to  do, 
give  out  that  they  intend  to,  and  will,  by  a  process  of  attach- 
ment and  garnishment,  so  levy  upon  and  seize  the  income  of  the 
defendant ;  and  your  orators  show  that  if  the  same  is  permitted 
to  be  done,  said  defendant  railroad  company  will  have  no  means 
wherewith  to  pay  its  said  employees  or  continue  in  the  main- 
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tenance  and  operation  of  said  railroad  or  to  pay  your  orators 
or  others  in  like  situation  with  him. 

Tour  orators  further  show  that  the  taxes  due  for  the  year 
1892,  in  the  several  counties  in  the  state  of  Illinois,  through 
which  the  line  of  railroad  of  the  defendant  runs,  amounting  to 
the  sura  of  $25,000  and  upwards,  as  your  orators  are  informed 
and  believe,  are  wholly  unpaid,  and  are  long  since  delinquent ; 
that  the  treasurers  of  the  respective  counties  have  instituted 
proceedings  for  the  sale  of  that  part  of  the  defendant's  road 
standing  charged  with  said  taxes,  and  upon  which  said  taxes 
are  a  lien  in  their  respective  counties,  and  that  unless  said  taxes 
shall  be  paid  at  an  early  date,  those  parts  of  the  line  of  rail- 
road within  the  several  counties  of  Illinois  will  be  sold  sepa- 
rately for  the  payment  of  the  taxes  so  charged  against  the 
same;  that  said  sales  are  already  advertised  to  take  place,  and 
your  orators  are  informed  that  the  same  will  take  place  within 
the  months  of  May  and  June,  1893. 

Your  orators  further  show,  upon  information  and  belief,  that 
the  defendant  is  largely  indebted  to  other  railroad  companies 
for  advance  charges  and  on  traffic  balances  arising  from  an 
exchange  of  business,  the  exact  amount  of  such  indebtedness 
being  unknown  to  your  orators,  but,  as  your  orators  are  in- 
formed and  believe,  a  large  portion  of  the  same  is  long  past 
due. 

Tour  orators  aver  that  the  payment  of  said  balances,  par- 
ticularly those  past  due,  is  necessary  to  the  preservation  of  the 
business  transacted  by  the  defendant  in  exchange  with  other 
companies,  and,  if  the  amount  of  such  balances  and  advance 
charges  so  due  from  said  defendant  shall  not  be  promptly  paid, 
many  of  said  companies  and  connecting  railroads  exchanging 
business  with  said  defendant  will  withdraw  their  said  business, 
and  refuse  the  exchange  of  traffic,  and  thereby  greatly  reduce 
the  income  and  impair  the  earnings  of  said  defendant,  to  the 
great  and  irreparable  injury  of  your  orators  and  all  the  cred- 
itors of  said  company. 

And  your  orators  further  show  unto  your  honors,  that  the 
said  defendant  is  indebted  to  your  orators  in  large  sums  in 
addition  to  the  judgment  hereinbefore  set  forth,  which  said 
suras  have  not  yet  matured. 

Tour  orators  further  show  unto  your  honors,  upon  informa- 
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.tion  and  belief,  that  the  defendant  is  in  receipt  of  large  in- 
comes, tolls  and  profits  from  its  said  railroad  in  excess  of  the 
operating  expenses,  which  said  income,  tolls  and  profits  ought 
in  equity  to  be  applied  to  the  payment  of  your  orators'  said 
judgment,  as  well  as  to  the  payment  of  all  creditors  of  said  de- 
fendant, in  accordance  with  their  rights,  as  hereinbefore  set 
forth. 

And  your  orators  further  show  that  notwithstanding  the 
premises  and  facts  aforesaid,  and  notwithstanding  the  entire 
insolvency  of  the  defendant,  that  said  defendant  is  using  all 
the  income,  tolls  and  profits  of  its  railroad,  and  has  failed,  neg- 
lected and  refused  to  apply  the  same  in  payment  of  the  amount 
due  your  orators  and  other  creditors  in  like  situation ;  and  your 
orators  allege,  upon  information  and  belief,  that,  except  for  the 
intervention  of  this  honorable  court,  all  said  tojls,  jncomes  and 
profits  will  be  so  used  and  applied  by  said  defendant  for  pur- 
poses other  than  the  payment  of  your  orators  and  other  cred- 
itors in  like  situation,  and  the  same  will  be  wholly  lost  to  your 
orators,  and  they  will  be  remediless. 

Your  orators  further  show,  upon  information  a;id  belief,  thait 
if  the  property  and  income  of  said  defendant  shall,  with  the 
aid  of  this  court,  be  taken  and  applied  to  the  payment  of  the 
indebtedness  of  said  company,  the  tolls,  income  and  revenue 
thereof,  together  with  the  proceeds  derived  from  the  sale  of 
said  property  as  an  entirety,  will  be  sufficient  to  pay  the  entire 
amount  of  the  liens  aforesaid  and  of  the  floating  indebtedness 
hereinbefore  described,  including  the  claims  of  your  orators 
and  all  other  creditors  in  like  situation  with  them;  but  that 
on  the  contrary  thereto,  if  said  railroad  shall  be  permitted  to 
be  sold  by  piecemeal  or  in  parcels,  or  if  the  tolls,  income  and 
revenue  thereof  shall  be  permitted  to  be  devoted  to  other  pur- 
poses as  aforesaid  other  than  in  payment  of  such  creditors, 
your  orators  and  other  creditors  in  like  situation  with  them 
will  lose  the  whole  or  greater  part  of  their  claims  and  the 
property  hereinbefore  described  will  be  sacrificed,  to  the  great 
loss,  damage  and  injury  of  your  orators  and  of  all  other  cred- 
itors of  said  defendant  and  all  other  parties  in  interest  herein. 

And  your  orators  further  show  unto  your  honors,  that  they 
bring  this  bill  in  behalf  of  themselves  and  ail  other  creditors 
of  the  said  defendant,  to  the  end  that  the  property,  income. 
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tolls,  issues  and  profits,  as  "well  as  the  assets  of  every  name  and 
nature  of  said  defendant,  may  be  justly  and  equitably  applied  for 
the  equal  ben  efit  of  all  creditors  of  said  defendant,  in  accordance 
with  their  just  liens,  rights  and  claims,  and  in  accordance  with 
their  priorities  as  they  may  be  found  and  established  by  this 
honorable  court,  and  that,  for  that  purpose,  the  incomes,  tolls 
and  profits  of  said  defendant  may  be  received  and  collected, 
and  all  the  property  hereinbefore  described  of  said  defendant 
company  be  sold  and  converted  into  money  for  the  benefit  of 
all  of  its  -creditors,  in  accordance  with  their  respective  rights 
and  liens  as  aforesaid;  your  orators  showing  and  expressly 
stating  to  your  honors  that  the  mortgage  and  other  liens  here- 
inbefore described  are  prior  to  all  liens  and  claims  of  your  ora- 
tors and  of  all  other  creditors  in  like  situation  with  them,  and 
it  is  the  purpose  and  intention  hereof  that  all  said  prior  liens 
and  claims  should  be  fully  and  adequately  protected  herein  by 
the  orders  and  decrees  of  this  honorable  court;  in  considera- 
tion whereof,  and  for  as  much  as  your  orators  are  entirely 
remediless  in  the  premises  according  to  the  strict  rules  of  the 
common  law,  and  can  only  have  relief  in  a  court  of  equity,  and 
inasmuch  as  no  injury  can  arise  to  any  creditor  or  person  in 
interest  froiii  the  appointment  of  a  receiver,  as  such  receiver's 
possession  will  inure  to  the  benefit  of  all  persons  in  interest  or 
concerned  in  the  subject-matter  hereof,  to  the  end,  therefore, 
that  the  said  defendant  may,  if  it  can,  show  cause  why  your 
orators  should  not  have  the  relief  prayed  for  hereunder,  an- 
swer under  oath  being  hereby  expressly  waived,  and  the  said 
defendant  may  come  to  a  just  and  fair  account  of  the  several 
amounts  due  and  to  become  due  to  your  orators  and  to  all  other 
creditors  of  said  defendant,  and  that  all  the  property,  assets, 
incomes,  tolls,  issues,  franchises  and  privileges  of  said  defend- 
ant, including  all  of  its  property  hereinbefore  described,  may 
be  sold  under  and  in  pursuance  of  the  orders  of  this  court  at  a 
judicial  sale,  upon  such  terms  and  conditions  as  to  this  honor- 
able court  may  seem  to  the  best  interest  of  all  the  creditors  of 
said  defendant,  and  that  pending  the  proceedings  herein,  the 
incomes,  tolls,  issues  and  profits  of  said  defendant  may  be  col- 
lected and  received  and  justly  applied  in  payment  of  the  said 
amounts  due  and  to  become  due  to  your  orators  and  the  other 
creditors  of  the  said  defendant,  and  that  out  of  the  proceeds  of 
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said  sale  and  of  said  incomes,  tolls  and  profits  as  aforesaid,  and 
of  any  and  all  sums  which  may  be  received  or  realized  herein, 
each,  every  and  all  the  several  creditors  of  said  defendant,  in- 
cluding your  orators,  and  others  in  like  situation  with  them, 
may  be  paid  in  proportion  to  and  in  accordance  with  their  sev- 
eral just  liens,  claims  and  demands,  as  hereinbefore  set  forth, 
and  as  may  be  found  and  decreed  by  this  honorable  court,  and 
the  balance,  if  any,  may  be  returned  to  said  defendant  com- 
pany ;  and  that  meanwhile,  and  pending  this  suit,  a  receiver 
may  be  appointed  according  to  the  course  and  practice  of  this 
court,  with  the  usual  powers  of  receivers  in  like  cases,  of  all 
and  singular  the  property  and  premises  of  the  defendant  rail- 
road company  hereinbefore  described  of  every  name  and  nature, 
and  the  property,  franchises,  equitable  interest,  things  in  action, 
effects,  money,  receipts,  bills,  incomes,  earnings,  rights,  priv- 
ileges, immunities,  books  and  records  of  said  company  con- 
nected with  or  relating  to  its  said  property  and  premises,  and 
all  rolling  stock,  machinery,  equipment  and  other  property  in- 
cident to  the  same ;  that  said  defendant  corporation,  its  oiEcers, 
agents  and  employees,  may  be  ordered  and  directed  to  transfer 
and  deliver  to  said  receiver  all  of  the  property,  real  and  per- 
sonal, and  all  contracts,  records  and  papers,  bills,  books  of  ac- 
count, deeds,  evidences  and  muniments  of  title,  or  pertaining 
to  said  railroad,  in  their  respective  hands  or  possession;  and 
that/said  receiver  may  be  authorized  and  directed  to  take  pos- 
session of,  maintain  and  operate  said  railroad,  and  to  keep  the 
same  in  proper  repair,  and  to  receive,  collect,  preserve  and  ac- 
count for  all  property,  assets  and  income  mentioned  or  de- 
scribed herein,  and  in  any  wise  pertaining  to  said  railroad;  and 
that  such  other  orders  or  directions  may  be  made  in  respect  to 
said  receivership  as  may  be  equitable  and  proper;  that  an  in- 
junction may  be  issued  restraining  the  defendant,  its  oflScers, 
agents  and  employees,  and  each  of  them,  from  interfering  with 
or  disposing  of  any  of  the  property  hereinbefore  described,  or 
in  any  manner  pertaining«to  said  railroad,  and  from  retaining 
possession  of  the  same  or  any  part  thereof;  and  that  your  ora- 
tors may  have  such  other  and  further  relief  as  the  nature  of 
the  case  may  require  and  to  your  honors  shall  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orators  a  writ 
of  subpoena  of  the  United  States  of  America,  to  be  directed  to 
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the  said  defendant,  The  Toledo,  St.  Louis  and  Kansas  City  Eail- 
road  Company,  and  the  rest  of  its  confederates  when  discovered, 
thereby  commanding  them  and  every  of  them,  at  a  certain 
day  and  under  a  certain  pain  therein  to  be  specified,  person- 
ally to  be  and  appear  before  your  honors  and  this  honorable 
court,  and  then  and  there  to  answer  all  and  singular  the  prem- 
ises, and  to  stand  ta,  perform  and  abide  such  order  and  decree 
therein  as  to  your  honors  shall  seem  meet. 
And  your  orators  shall  ever  pray. 

Bakee,  Smith  &  Bakee, 

Solicitors  for  Complainants. 
Baeton  Smith,  * 

Of  Counsel. 

United  States  of  Ameeioa,   ) 

Northern  District  of  Ohio,     >• 
Western  Division.  ) 

State  of  Ohio,  ) 
Lucas  County,  ) 

At  the  city  of  Toledo,  in  said  county  and  state  aforesaid,  this 
18th  day  of  May,  1893,  personally  appeared  before  me,  a  notary 
public  within  and  for  said  county  of  Lucas  and  state  of  Ohio, 
Barton  Smith,  who,  being  duly  sworn,  says  he  is  one  of  the 
agents  and  solicitors  of  complainants  in  this  action,  duly  au- 
thorized in  the  premises,  and  that  said  complainants  and  each 
of  them  are  now  absent  from  this  district ;  and  he  further  says 
that  the  facts  set  forth  in  the  foregoing  bill,  so  far  as  they  pur- 
port to  be  stated  as  of  the  knowledge  of  complainants,  are  true, 
and  so  far  as  they  purport  to  be  stated  on  information  and  be- 
lief he  believes  them  to  be  true. 

Baeton  Smith. 

Subscribed  by  the  said  Barton  Smith  in  my  presence,  and 
sworn  to  by  him  before  me,  this  18th  day  of  May,  1893: 

[sEAL.j  Wm.  K.  Hodge, 

^Notary  Public,  Lucas  County,  Ohio. 

Indorsement  on  Bill:  Circuit  Court  of  the  U.  S.,  Northern 
Dist.  of  Ohio,  "West.  Div.  1155.  Joseph  S.  Stout  et  al.  v.  The 
Toledo,  St.  Louis  and  Kansas  City  Eailroad  Company.  Bill. 
Piled  May  18,  1893.  Irvin  Belford,  Clerk.  Baker,  Smith  & 
Baker,  Attorneys  and  Counselors  at  Law. 


No.  1165. 
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FoEM  6.  Order  Appointing  Receiver  Under  Above  Bill. 

In   Chambers,   May  18,   1893.     Present:    The    Honorable 

Augustus  J.  Ricks,  United  States  District  Judge. 

Joseph  S.  Stout  et  al. 

vs. 

The  Toledo,  St.  Louis  and  Kansas 

City  Eailroad  Company. 

This  day  came  the  complainants,  by  their  solicitors,  and 
presented  to  the  court  the  applications  of  said  complainants 
for  an  order  appointing  a  receiver  to  take  charge  of,  maintain 
and  operate  the  railroad,  property  and  assets  of  the  defendant, 
more  particularly  described  in  the  bill  of  complaint. 

And  came  also  the  defendant,  by  its  counsel,  and  it  appear- 
ing to  the  court  that  notice  of  said  application  had  been  duly 
served  upon  the  defendant,  and  that  it  is  necessary,  for  the 
protection  of  said  railroad,  property  and  assets,  and  for  the 
protection  of  all  its  creditors,  and  all  other  persons  interested 
therein,  that  a  receiver  should  be  appointed,  as  prayed  for  in 
the  bill  of  complaint : 

It  is  therefore  ordered,  adjudged  and  decreed  that  Samuel 
E.  Callaway,  of  Toledo,  Ohio,  be,  and  he  hereby  is,  appointed 
receiver  of  said  Toledo,  St.  Louis  and  Kansas  City  Eailroad 
Company,  and  all  of  its  property,  real,  personal  and  mixed, 
wherever  situated,  all  as  set  forth  in  the  bill  of  complaint 
herein,  and  more  particularly  described  as  follows : 

"  All  and  singular  the  estate  and  property,  real,  personal 
and  mixed,  and  all  fixtures,  rights,  privileges,  franchises,  ease- 
ments, rights  under  leaSes,  terms  and  parts  of  terms,  agree- 
ments, covenants  and  contracts  of  all  and  every  kind,  held  and 
owned  or  occupied  by  qv  belonging  to  the  said  defendant,  in- 
cluding all  and  singular  the  line  of  railroad  of  the  said  defend- 
ant, commencing  in  the  city  of  Toledo,  at  or  near  the  business 
center  thereof,  in  the  said  county  of  Lucas,  in  the  state  of  Ohio; 
thence  through  the  state  of  Ohio,  passing  through  the  counties 
of  Lucas,  Wood,  Henry,  Putnam,  Allen  and  Van  Wert,  in  the 
said  state  of  Ohio;  thence  into  the  state  of  Indiana,  passing 
through  the  counties  of  Adams,  Wells,  Huntington,  Wabash, 
Miami,  Grant,  Howard,  Clinton,  Tippecanoe,  Montgomery, 
Fountain,  Parke,  and  Vermillion,  in  the  said  state  of  Indiana; 
thence  into  the  state  of  Illinois,  passing  through  the  counties 
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of  Yermillion,  Edgar,  Douglass,  Coles,  Cumberland,  Shelby, 
Fayette,  Bond,  Madison,  Montgomery,  aild  St.  Clair,  in  the 
said  state  of  Illinois,  to  the  city  of  East  St.  Louis,  in  the  said 
county  of  St.  Clair,  being  a  distance  of  about  four  hundred 
and  fifty  miles.  And  also  all  and  singular  the  lands,  roadways, 
tracks,  superstructures,  rails  laid  or  to  be  laid,  sidings,  turn- 
outs, bridges,  piers,  wharves,  viaducts,  culverts,  walls,  fences, 
ways  and  rights  of  way,  depots,  station  houses,  engine  houses, 
car  houses,  freight  houses,  warehouses,  elevators,  docks,  build- 
ings and  repair  shops,  machine  shops  built  or  to  be  built,  depot 
grounds  and  lands  procured,  provided  or  intended  for  use  for 
that  purpose,  lands  used  or  procured  or  intended  for  sidings, 
all  buildings,  all  structures,  all  erections,  all  improvements, 
leases  and  leasehold  interests,  contracts,  choses  in  action,  ease- 
ments and  privileges,  including  all  rights  of  way  granted  by 
cities  and  towns  through  and  along  streets,  squares,  avenues, 
alleys  and  public  grounds,  and  all  terminal  facilities,  property 
and  rights,  and  structures,  of  every  description;  including  all 
terminal  facilities,  all  property  and  privileges  of  every  kind 
and  nature,  and  all  rights  of  way  and  franchises  that  belong  to 
the  Toledo,  Delphos  and  Burlington  Railroad  Company,  and  to 
the  companies  that  consolidated  with  the  said  Toledo,  Delphos 
and  Burlington  Eailroad  Company,  including  all  companies  that 
by  consolidation  formed  said  last  mentioned  company,  had  in 
the  said  line  of  railroad  running  from  Toledo,  Ohio,  to  East 
St.  Louis,  Illinois,  and  including  all  rights  and  privileges  there- 
unto appertaining,  and  all  property,  terminal  facilities,  rights 
and  privileges,  of  every  kind  and  nature,  that  belonged  to  the 
Toledo,  Charleston  and  St.  Louis  Railroad  Company  of  Illinois, 
and  all  property,  terminal  facilities,  rights  and  privileges,  of 
every  kind  and  nature,  that  belonged  to  the  Bluffton,  Kokomo 
and  South  Western  Railroad  Company  of  Indiana,  and  all 
property,  terminal  facilities,  rights  and  privileges,  of  every 
kind  and  nature,  that  belonged  to  the  Toledo,  Dupont  and  West- 
ern Railway  Company  of  Ohio,  and  all  property,  terminal  facili- 
ties, rights  and  privileges,  of  every  kind  and  nature,  that  be- 
longed to  and  vested  in  Sylvester  H.  Kneeland,  the  purchaser 
thereof  at  judicial  sale  on  the  30th  day  of  December,  A.  D. 
1885,  at  the  city  of  Indianapolis,  state  of  Indiana,  now  belong- 
ing or  now  appertaining  or  used  or  procured  or  designed  to  be 
78 
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used,  for  the  purposes  of,  or  in  connection  with,  the  said  line 
of  railroad  or  the  maintenance  or  operation  thereof,  or  of  any 
part  thereof;  and  also  all  locomotives,  tenders,  passenger  cars, 
baggage  cars,  freight  cars  and  other  cars,  and  all  other  rolling 
stock  or  equipment,  and  all  machinery,  tools  and  implements, 
rails,  fastenings  and  spikes,  and  other  materials  whatsoever, 
now  owned  or  possessed  by  the  said  defendant;  and  also  all 
and  singular  the  rights,  privileges  and  franchises  which  the 
said  defendant  now  holds,  possesses,  or  is  entitled  to,  for  or  in 
respect  of,  or  for  the  uses  or  purposes  of  the  said  line  of  rail- 
road or  the  operation  or  maintenance  of  the  same,  or  any  part 
thereof,  and  also  all  tolls  and  income  of  the  said  line  of  rail- 
road, together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  of  the  premises  aforesaid,  or  any  of 
them,  or  any  part  thereof,  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues  and  profits  thereof." 

And  said  receiver  is  hereby  authorized,  empowered  and  in- 
structed to  enter  upon,  and  take  possession  of,  all  of  said  prop- 
erty, and  to  manage,  control  and  operate  the  same,  preserve 
and  protect  it,  and  collect,  so  far  as  possible,  all  outstanding 
accounts,  choses  in  action  and  credits  due  said  company,  act- 
ing in  all  things  under  the  orders  and  directions  of  this  court. 

Said  receiver  is  herebj^  authorized  and  empowered  to  sue  in 
his  own  name  and  recover  all  the  money,  property  or  assets  of 
said  company,  and  to  retain  and  employ  all  necessary  agents, 
laborers,  servants  and  attorneys,  and  to  fix  and  alter  the  com- 
pensation of  such  necessary  agents,  laborers,  servants  and  at- 
torneys, for  the  due  administration  of  his  trust  and  the  per- 
formance of  the  duties  hereby  imposed  upon  him,  subject  to 
the  supervision  of  this  court. 

Slid  receiver  is  hereby  authorized  to  defend  all  suits,  when 
in  his  judgment  it  shall  be  to  the  interest  of  said  company,  its 
creditors,  or  others  interested  in  said  property,  when  such  suit 
may  have  been  or  may  hereafter  be  brought  against  said  com- 
pany, or  any  property  embraced  within  the  terms  of  this  order. 
Such  receiver  shall  also  have  authority,  subject  to  the  super- 
vision of  this  court,  to  make  such  repairs  to  said  railroad  and 
property  as  are  proper  and  necessary  in  his  judgment  for  the 
proper  maintenance  thereof,  and  for  safely  conducting  the 
business  thereof;  and  also  to  make  all  contracts  that  may  be 
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necessary  in  maintaining  and  carrying  on  the  business  of  said 
railroad,  subject,  however,  to  the  direction  and  supervision  of 
this  court. 

At  the  time  of  entering  upon  the  discharge  of  his  duties  and 
upon  taking  possession  of  said  property,  said  receiver  shall  give 
his  bond  for  the  benefit  of  all  whom  it  may  concern  in  the 
penal  sum  of  $50,000,  conditioned  according  to  law,  for  the 
faithful  performance  by  said  receiver  of  all  his  duties  as  such, 
and  that  he  will,  in  all  things,  observe  and  perform  the  orders  of 
this  court  now  6r  hereafter  to  be  made ;  said  bond  to  be  exe- 
cuted with  such  sureties  and  in  suph  form  as  shall  be  approved 
by  one  of  the  judges  of  this  court  or  by  the  clerk  of  this  court. 

It  is  further  ordered  that  said  receiver,  out  of  the  income 
which  shall  come  into  his  hands  by  the  operation  of  said  rail- 
road or  otherwise,  proceed  to  make  payment  as  follows: 

First.  All  current  expenses  incident  to  the  creation  or  ad- 
ministration of  his  trust,  and  to  the  operation  and  maintenance 
of  said  railroad  by  him  as  such  receiver. 

Second.  All  amounts  now  legally  due  or  that  shall  hereafter 
become  due  for  taxes  on  any  of  the  property  belonging  to  said 
railroad  company,  for  which  he  is  appointed  receiver. 

Third.  All  amounts  due  or  to  become  due  employees  of  said 
railroad  company ;  all  claims  for  labor  and  services ;  all  claims 
for  materials  and  supplies  furnished  said  railroad  company 
■within  six  months  prior  hereto ;  all  balances  due  or  to  become 
due  to  other  railroad  or  transportation  companies  on  balances 
accruing  out  of  the  exchange  of  traffic  accruing  within  six 
months  prior  hereto. 

It  is  further  ordered  that  upon  presentation  and  approval  of 
the  bond  as  aforesaid,  said  receiver  is  entitled  and  is  hereby 
required  to  enter  into  possession  of  said  property,  and  proceed 
at  once  with  the  performance  of  his  said  duties. 

It  is  further  ordered  that  said  defendant,  the  Toledo,  St. 
Louis  and  Kansas  City  Kailroad  Company,  and  all  its  officers, 
agents,  servants,  employees,  and  all  other  persons  having  any 
property  or  assets  of  said  company  in  their  possession  or  under 
their  control,  shall,  upon  the  approval  of  the  bond  of  said  re- 
ceiver, forthwith  surrender  to  him  the  possession  thereof,  includ- 
ing herein  the  line  of  railroad  described  herein,  and  all  prop- 
erty, real,  personal  or  mixed,  of  said  company,  including  rolling 
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stock  and  equipment,  tools  and  machinery,  books,  papers  and 
accounts. 

It  is  further  ordered  that  the  receiver,  immediately  upon 
taking  possession  of  said  property,  proceed  with  all  convenient 
speed  to  make  and  file  an  inventory  of  all  of  the  property  of 
which  he  shall  take  possession  hereunder;  that  he  keep  accu- 
rate accounts  of  his  revenues  and  disbursements  and  all  other 
transactions  hereunder,  and  that  he  report  to  the  court  monthly, 
or  oftener,  as  the  court  may  require,  all  moneys  received  and 
disbursed  by  him,  and  his  other  doings  under  this  order,  and 
that  he  may  apply  to  the  court,  from  time  to  time,  for  such 
further  instructions  as  may  be  necessary  in  the  administration 
of  his  trust. 

Done  at  chambers  in  the  city  of  Cleveland,  Ohio,  in  said  dis- 
trict, on  this  18th  day  of  May,  A.  D.  1893. 

Augustus  J.  Eicks, 
U.  S.  Dist.  Judge,  N.  D.  0. 

FoEM  7.  Receiver's  Bond. 

Know  all  men  by  these  presents,  that  we,  Samuel  E.  Calla- 
way, of  Toledo,  Ohio,  as  principal,  and  Schuyler  C.  Schenck 
and  Justice  H.  Bowman,  of  the  same  place,  as  sureties,  are  held 
and  firmly  bound,  unto  Irvin  Belford,  Esq.,  clerk  of  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Ohio,  in 
the  penal  sum  of  fifty  thousand  dollars,  to  be  paid  to  said  Irvin 
Belford  as  such  clerk  as  aforesaid,  or  his  successors  in  oflBce, 
for  the  benefit  of  whom  it  may  concern ;  for  which  payment,  well 
and  truly  to  be  made,  we  do  bind  ourselves  and  our  respective 
heirs  and  administrators,  jointly  and  severally. 

Sealed  with  our  seals  and  dated  this  19th  day  of  May,  1893. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas, 
the  above  bounden  Samuel  K.  Callaway  has  been  appointed  as 
receiver  of  all  the  property  of  the  Toledo,  St.  Louis  and  Kansas 
City  Eailroad  Company  by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Ohio,  western  division,  in  a 
certain  cause  pending  in  said  court,  wherein  Joseph  S.  Stout 
and  Eandolph  F.  Purdy  are  complainants  and  the  Toledo,  St. 
Louis  and  Kansas  City  Eailroad  Company  is  defendant:  Now,, 
if  said  Samuel  E.  Callaway  shall  well  and  truly  perform  his 
duties  as  such  receiver,  and  shall  pay  over  and  account  for  all 
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money,  property  and  effects  which  shall  come  to  his  hands  as 
such  receiver,  and  shall  obey  all  lawful  orders  of  said  court 
made  or  to  be  made  in  said  causes  so  far  as  the  same  shall  per- 
tain to  the  discharge  of  his  duties  as  such  receiver,  then  the 
above  obligation  shall  be  void,  otherwise  shall  remain  in  full 
force  and  virtue. 

Samuel  K.  Callaway,  [seal.] 
Justice  H.  Bowman.  [seal.] 
sohuylee  c.  schenok.     [seal.] 

FoEM  8.  Petition  of  Intervention. 

Joseph  S.  Stout  et  al., 

Complainants, 
against 
The  Toledo,  St.  Louis  and  Kansas 
City  Kaileoad  Company, 

Eespondent. . 

In  the  matter  of  the  petition  of  John  C.  Havemeyer,  Herman 
O.  Armour,  James  M.  Hartshorne,  Otto  T.  Bannard  and  Mor- 
ton S.  Baton. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  Western  Division: 
The  petition  of  John  C.  Havemeyer,  Herman  0.  Armour, 
James  M.  Hartshorne,  Otto  T.  Bannard  and  Morton  S.  Baton, 
severally  residents  and  inhabitants  of  the  city,  county  and  state 
of  New  York,  and  citizens  of  said  state  of  ]!^ew  York,  by  Gary 
&  "Whitridge,  their  solicitors,  alleges  as  follows: 

I.  At  all  the  times  hereinafter  mentioned  the  above  named 
respondent,  the  Toledo,  St.  Louis  and  Xansas  City  Eailroad 
Company,  was  and  it  still  is  a  corporation  duly  created  and  ex- 
isting under  the  laws  of  the  states  of  Ohio,  Indiana  and  Illi- 
nois, for  the  purposes  of  constructing,  maintaining,  operating 
and  owning  a  line  of  railroad  extending  from  the  city  of  To- 
ledo, in  the  state  of  Ohio,  to  the  city  of  East  St.  Louis,  in  the 
state  of  Illinois,  a  distance  of  about  four  hundred  and  fifty 
miles. 

II.  Heretofore  and  on  or  about  the  19th  day  of  June,  1886, 
by  its  indenture  of  mortgage  or  deed  of  trust  bearing  date  on 
said  day,  made  between  said  Toledo,  St.  Louis  and  Kansas  City 
Eailroad  Company  and  the  American  Loan  and  Trust  Com- 


1238  FOKMS    IN   EQUITY. 

pany,  a  corporation  created  by  and  existing  under  the  laws  of 
the  state  of  New  York,  and  Joseph  E.  McDonald,  of  the  city 
of  Indianapolis,  in  the  state  of  Indiana  (hereinafter  called  the 
trustees),  said  Toledo,  St.  Louis  and  Kansas  City  Eailroad  Com- 
pany, in  order  to  secure  an  issue  of  its  ninety-eight  hundred 
first-mortgage  bonds  of  one  thousand  dollars  each,  bearing  date 
the  first  day  of  June,  1886,  and  payable  on  the  first  day  of 
June,  1916,  in  the  city  of  New  York,  with  interest  thereon 
from  the  said  date  thereof  at  the  rate  of  six  per  centum  per 
annum,  payable  semi-annually  on  the  first  days  of  June  and 
December,  in  each  year,  according  to  the  tenor  of  the  coupons 
thereto  annexed,  granted  unto  said  trustees  its  line  of  railroad 
commencing  in  said  city  of  Toledo,  in  said  state  of  Ohio,  and 
extending  thence  through  the  states  of  Ohio  and  Indiana  into 
and  through  the  state  of  Illinois,  to  the  city  of  East  St.  Louis, 
in  said  state  of  Illinois,  and  all  its  other  property  and  fran- 
chises in  said  indenture  of  mortgage  particularly  described  as 
follows : 

All  and  singular  the  estate  and  property,  real,  personal  and 
mixed,  aud  all  fixtures,  rights,  privileges,  franchises,  easements, 
rights  under  leases,  terms  and  parts  of  terms,,  agreements, 
covenants  and  contracts  of  all  and  every  kind,  held  and  owned, 
or  occupied  by  or  belonging  to  the  said  party  of  the  first  part 
including  all  and  singular  the  line  of  railroad  of  the  said  party 
of  the  first  part,  commencing  in  the  city  of  Toledo,  at  or  near 
the  business  center  thereof,  in  the  said  county  of  Lucas,  in  the 
state  of  Ohio;  thence  through  the  state  of  Ohio,  passing  through 
the  counties  of  Lucas,  Wood,  Henry,  Putnam,  Allen  and  Yan 
Wert,  in  the  said  state  of  Ohio;  thence  into  the  state  of  Indi- 
ana, passing  through  the  counties  of  Adams,  Wells,  Hunting- 
ton, Wabash,  Miami,  Grant,  Howard,  Clinton,  Tippecanoe, 
Montgomery,  Fountain,  Parke  and  Vermillion,  in  the  said  state 
of  Indiana;  thence  into  the  state  of  Illinois,  passing  through 
the  counties  of  Yermillion,  Edgar,  Douglass,  Coles,  Cumber- 
land, Shelby,  Fayette,  Bond,  Madison,  Montgomery  and  St. 
Clair,  in  the  said  state  of  Illinois,  to  the  city  of  East  St.  Louis, 
in  the  said  county  of  St.  Clair,  being  a  distance  of  about  four 
hundred  and  fifty  miles.  And  also,  all  and  singular,  the  lands, 
roadways,  tracks,  superstructures,  rails  laid  or  to  be  laid,  sidings, 
turnouts,  bridges,    piers,   wharves,  viaducts,  culverts,    walls, 
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fences,  ways  and  rights  of  way,  depots,  station  houses,  engine 
houses,  car  houses,  freight  houses,  warehouses,  elevators,  doclcs, 
buildings  and  repair  shops,  machine  shops  built  or  to  be  built, 
depot  grounds  and  land  procured,  provided  or  intended  for 
use  for  that  purpose,'  lands  used  or  procured  or  intended  for 
sidings,  all  buildings,  all  structures,  all  erections,  all  improve- 
ments, lease  and  leasehold  interests,  contracts,  choses  in  action, 
easements  and  privileges,  including  all  rights  of  way  granted 
by  cities    and   towns    through  and   along    streets,   squares, 
avenues,  alleys  and  public  grounds,  and  all  terminal  facilities, 
property  and  rights,  and  structures  of  every  description;  in- 
cluding all  terminal  facilities,  all  property  and  privileges  of 
every  kind  and  nature,  and  all  rights  of  way  and  franchises 
that  belonged  to  the  Toledo,  Delphos  and  Burlington  Eailroad 
Company,  and  to  the  companies  that  consolidated  with  the  said 
Toledo,  Delphos  and  Burlington  Eailroad  Company,  and  all 
the  property,  rights,  rights  of  way,  terminal  facilities  and  priv- 
ileges that  the  Toledo,  Cincinnati  and  St.  Louis  Eailroad  Com- 
pany, including  all  companies  that  by  consolidation  formed 
said  last  mentioned  company,  had  in  the  said  line  of  railroad 
running  from  Toledo,  Ohio,  to  East  St.  Louis,  Illinois,  and  in- 
cluding all  rights  and  privileges  thereunto  appertaining,  and 
all  property,  terminal  facilities,  rights  and  privileges  of  every 
kind  and  nature  that  belonged  to  the  Toledo,  Charleston  and 
St.  Louis  Eailroad  Company  of  Illinois,  and  all  property,  ter- 
minal facilities,  rights  and  privileges  of  every  kind  and  nature 
that  belonged  to  the  Bluffton,  Kokomo  and  Southwestern  Eail- 
road Company  of  Indiana,  and  all  property,  terminal  facilities, 
rights  and  privileges  of  every  kind  and  nature  that  belonged 
to  the  Toledo,  Dupont  and  Western  Eailway  Company  of  Ohio, 
and  all  property,  terminal  facilities,  rights  and  privileges  of 
every  kind  and  nature  that  belonged  to  and  vested  in  Sylvester 
H.  Kneeiand,  the  purchaser  thereof  at  judicial  sale  on  the  30th 
day  of  December,  A.  D.  1885,  at  the  city  of  Indianapolis,  state 
of  Indiana,  now  belonging  or  now  appertaining  or  used  or  pro- 
cured or  designed  to  be  used  for  the  purposes  of,  or  in  con- 
nection with,  the  said  line  of  railroad  or  the  maintenance  or 
operation  thereof,  or  of  any  part  thereof,  or  whether  the  same 
shall  at  any  time  hereafter  be  acquired  b}'^  said  party  of  the 
first  part  and  belong  or  appertain  to,  or  be  used  or  procured  or 
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obtained  with  the  design  of  being  used  for  the  purposes  of,  or 
in  connection  with  the  said  line  of  railroad,  or  the  maintenance 
or  operation  of  the  same  or  any  part  thereof;  and  also  all  lo- 
comotives, tenders,  passenger  cars,  baggage  cars,  freight  cars 
and  other  cars,  and  all  other  rolling  stock  or  equipment,  and 
all  machinery,  tools  and  implements,  rails,  fastenings  and  spikes, 
and  other  materials  whatsoever,  now  owned  or  possessed  by 
the  said  party  of  the  first  part,  or  which  shall  at  any  time  or 
times  hereafter  be  acquired,  owned  or  possessed  by  the  said 
party  of  the  first  part,  or  its  successors,  for  the  uses  or  the  pur- 
poses of  or  designed  for  use  in  connection  with  or  for  the  op- 
eration, maintenance  or'  repair  of  the  said  line  of  railroad,  or 
any  part  thereof,  or  the  equipment  or  appurtenances  thereof; 
and  also  all  and  singular  the  rights,  privileges  and  franchises 
which  the  said  party  of  the  first  part  now  holds,  possesses  or 
is  entitled  to,  and  also  all  rights,  privileges  and  franchises 
which  the  said  party  of  the  first  part  shall  hereafter  acquire  or 
become  possessed  of  or  entitled  to,  for  or  in  respect  of,  or  for 
the  uses  or  purposes  of  the  said  line  of  railroad  or  the  operation 
or  maintenance  of  the  same,  or  any  part  thereof;  and  also  all 
tolls  and  income  of  the  said  line  of  railroad,  together  with  all 
and  singular  the  tenements,  hereditaments  and  appurtenances 
of  the  premises  aforesaid,  or  any  of  them,  or  any  part  thereof, 
and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof,  and  all  the  estate,  rights,  title, 
interest,  property,  possession,  claim  and  demand  whatsoever, 
as  well  at  law  as  in  equity,  of  the  said  party  of  the  first  part, 
of,  in  and  to  the  same  and  every  part  thereof;  the  party  of  the 
first  part  therein  mentioned  being  the  said  railroad  company. 
Said  railroad  company  thereafter  issued  its  first-mortgage 
bonds  to  the  amount  of  nine  million  dollars,  to  wit,  nine  thou- 
sand bonds  of  one  thousand  dollars  each,  and  the  same  are  now 
outstanding  in  the  hands  of  bona  fide  owners  and  holders  for 
value,  and  are,  as  your  petitioners  are  advised,  a  first  lien  upon 
the  property  of  said  railroad  company  in  said  indenture  of 
mortgage  described.  For  a  particular  statement  of  the  terms 
and  conditions  of  said  indenture  of  mortgage  the  petitioners 
pray  leave  to  refer  thereto. 

III.  On  or  about  the  18th  day  of  May,  1893,  the  above- 
named  complainants,  Joseph  S.  Stout  and  Kandolph  F.  Purdy. 
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filed  their  bill  in  this  court  against  said  Toledo,  St.  Louis  and 
Kansas  City  Kailroad  Company,  for  a  particular  statement  of 
the  contents  whereof  the  petitioners  pray  leave  to  refer  to  said 
bill,  now  on  file  in  the  oflBce  of  the  clerk  of  this  court. 

ly.  Thereafter  and  on  or  about  the  said  18th  day  of  May, 
1893,  by  an  order  of  this  court  duly  entered  in  said  cause  on  said 
bill,  Samuel  E.  Callaway  was  duly  appointed  receiver  of  said 
Toledo,  St.  Louis  and  Kansas  City  Eailroad  CompanjJ^,  and  all 
its  property,  real,  personal  and  mixed,  wherever  situated,  and 
was  thereby  authorized,- empowered  and  instructed,  among 
other  things,  to  enter  upon  and  take  possession  of  all  such 
property,  and  to  manage,  control  and  operate  the  same,  as  in 
and  by  said  order  will  more  fully  appear. ' 

Y.  Said  Samuel  E.  Callaway  thereafter  gave  bond  as  pro- 
vided in  said  order,  and  otherwise  duly  qualified  as  such  re- 
ceiver, and  entered  upon  the  possession  of  said  property  and  is 
now  acting  as  such  receiver. 

YI.  Thereafter  said  Toledo,  St.  Louis  and  Kansas  City  Eail- 
road Company  made  default  in  the  payment  of  the  interest  on 
its  said  first-mortgage  bonds,  which  matured  and  became  due 
and  payable  on  the  first  day  of  June,  1893,  and  no  part  of  said 
interest,  as  your  petitioners  are  informed  and  believe,  has  been 
paid. 

YII.  The  petitioners  are  the  lona  fide  owners  and  holders 
for  value  of  said  first-mortgage  bonds  of  said  Toledo,  St.  Louis 
and  Kansas  City  Eailroad  Company  to  the  amount  at  par  of 
upwards  ©f  one  million  three  hundred  and  fifty  thousand  dol- 
lars. 

YIII.  The  petitioners  are  also  a  committee  appointed  by 
and  acting  under  an  agreement  bearing  date  the  fourth  day  of 
August,  1893,  between  certain  of  the  holders  of  said  first-mort- 
gage bonds  of  the  Toledo,  St.  Louis  and  Kansas  City  Eailroad 
Company,  under  the  terras  whereof  the  petitioners  are  appointed 
a  committee,  with  the  powers  therein  stated,  to  act  for  and 
on  behalf  of  the  bondholders  subscribing  said  agreement.  Said 
bondholders'  agreement  has  already  been  subscribed  by  the 
holders  of  the  said  first-mortgage  bonds  to  the  amount  of  five 
millions  of  dollars  and  upwards. 

IX.  By  the  terms  of  said  order  appointing  said  receiver  it 
is,  among  other  things,  provided  that  said  receiver,  out  of  the 


1242  FOEMS    IN   EQUITY. 

income  which  shall  come  into  his  hands  by  the  operation  of 
said  railroad  or  otherwise,  after  the  payment  of  all  current  ex- 
penses incident  to  the  creation  ormaintemince  of  his  trust,  and 
to  the  operation  and  maintenance  of  said  railroad  by  him  as 
such  receiver,  and  of  all  amounts  then  legally  due  or  that 
should  thereafter  become  due  for  taxes  on  any  of  the  property 
belonging  to  said  railroad  company,  shall  proceed  to  make 
payment  of  all  amounts  due  or  to  become  due  employees  of 
said  railroad ;  all  claims  for  labor  and  services ;  all  claims  for 
materials  and  supplies  furnished  said  railroad  company  within 
six  months  prior  to  the  entry  of  said  order,  and  all  balances 
due  or  to  become  due  to  other  railroad  or  transportation  com- 
panies on  balances  accruing  out  of  the  exchange  of  traffic  ac- 
cruing within  six  months  prior  to  the  said  order. 

X.  Yarious  petitions  have  already  been  filed  in  this  cause 
praying  for  payment  of  the  claims  therein  set  forth  out  of  the 
property  in  the  hands  of  said  receiver,  and  various  orders  have 
from  time  to  time  been  made  thereon  by  this  court.  Petitions 
have  also  been  filed  in  respect  of  car  trust  agreements  made 
by  said  railroad  company,  on  some  of  which  orders  have  al- 
ready been  made  by  this  court.  The  petitioners  are  informed 
and  believe  that  other  petitions  of  a  similar  nature  are  soon  to 
be  filed.  Under  said  petitions  claims  to  a  very  large  amount 
are  sought  to  be  established  against  said  railroad  company, 
and  priority  of  said  claims  over  said  first  mortgage  of  said 
railroad  company  may  be  contended  for. 

XI.  Said  Joseph  E.  McDonald,  one  of  said  trustees  named 
in  said  first  mortgage  of  said  railroad  company,  is  dead,  and 
the  American  Loan  and  Trust  Company,  the  other  of  said  trust- 
ees, has  become  insolvent,  and,  as  the  petitioners  are  informed 
and  believe,  has  been  dissolved. 

XII.  The  petitioners  are  informed  that  John  M.  Butler,  of 
Indianapolis,  Indiana,  has  been  substituted  as  trustee  under 
the  terms  of  said  first  mortgage,  in  the  place  of  said  Joseph  E. 
McDonald,  and  that  Eobert  Harris,  of  the  city  of  New  York, 
and  the  Farmers'  Loan  and  Trust  Company  of  said  city,  each 
claims  to  have  been  substituted  as  trustee  of  said  first  mort- 
gage in  the  place  of  said  American  Loan  and  Trust  Company. 

XIII.  The  petitioners  a  re  advised  that  it  is  necessary,  for 
their  protection  and  for  the  protection  of  the  bondholders 
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whom  they  represent,  that  they  should  be  allowed  to  inter- 
vene in  this  action  and  become  parties  hereto,  and  have  notice 
of  all  proceedings  which  may  be  taken  herein. 

The  petitioners  therefore  pray  that  by  proper  order  of  this 
court  they  may  be  permitted  to  intervene  in  this  action  and 
be  made  parties  hereto,  and  have  notice  of  all  proceedings  taken 
herein,  and  that  they  may  have  such  further  order  of  relief  as 
may  be  just.    And  your  petitioners  will  ever  pray,  etc. 

Caey  &  Whiteidge, 

Solicitors  for  Petitioners. 

E.  0.  Hendkeson,  of  Counsel. 

United  States  of  Ameeica,  ) 

Southern  District  of  New  York,      >  ss. 
City  and  County  of  JSTew  York.    ) 

John  C.  Havemeyer,  being  duly  sworn,  doth  depose  and  say 
that  he  is  one  of  the  petitioners  named  in  the  foregoing  peti- 
tion; that  he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes 

the  same  to  be  true. 

John  C.  Hayemeteb. 

Sworn  to  before  me  this  6th  day  of  November,  1893. 

[seal.]  Stephen  B.  Stanton, 

Notary  Public  N.  Y.  County. 

Poem  9.  Order  Allowing  Intervention. 

At  Chambers,  November  18, 1893.  Present,  Honorable  Will- 
iam H.  Taft.     Entered  November  20,  1893. 
John  S.  Stout  et  al. 
vs. 
Toledo,  St.  Louis  and  Kansas  City  Eaii^ 
egad  Company  et  al. 
In  the  matter  of  the  petition  of  John  C.  Havemeyer,  Her- 
man C.  Armour,  James  M.  Hartshorne,  Otto  T.  Bannard  and 
Morton  S.  Paton. 

And  now  come  the  above  named  petitioners  and  file  their 
petition  praying  to  intervene  in  this  cause,  and  be  made  par- 
ties hereto,  and  have  notice  of  all  proceedings  taken  herein; 
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and  on  reading  and  filing  said  petition,  and  on  all  the  plead- 
ings and  papers  in  this  cause : 

On  motion  of  Gary  &  Whitridge,  solicitors  for  said  petition- 
ers, it  is 

Ordered,  that  the  said  petition  be,  and  the  same  hereby 
is,  granted,  and  that  said  John  C.  5avemeyer,  Herman  0. 
Armour,  James  M.  Hartshorne,  Otto  T.  Bannard  and  Morton 
S.  Paton  be,  and  they  hereby  are,  made  parties  to  the  above 
entitled  action;  and  be,  and  they  hereby  are,  allowed  to  inter- 
vene herein  and  appear  herein  by  their  solicitors,  and  that  said 
petitioners  have  notice  of  all  proceedings  taken  herein  and 
may  take  such  action  herein  as  they  may  be  advised. 

Wm.  H.  Taft, 

Ifovember  18,  1893.  Circuit  Judge. 

FoEM  10.  Notice  to  Creditors  to  Present  and  Prove  their  Claims. 

CIRCUIT  COURT  OF  THE  UNITED  STATES,  NORTHERN  DISTRICT 
,  OF  OHIO,  WESTERN  DIVISION. 

The  Continental  Teust  Company  of  the  ■> 
City  of  IS'ew  Yoek  and  John  M. 
Butlee,  Trustees,  Complainants, 
vs. 
The  Toledo,  St.  Louis  and  Kansas  City 
Eaileoad  Company  et  al.. 

Defendants. 

]S"otice  is  hereby  given  to  all  creditors  of  the  Toledo,  St.  Louis 
and  Kansas  City  Kailroad  Company  that  they  are  required, 
on  or  before  December  1,  1897,  to  file  before  me,  the  under- 
signed special  master,  under  the  creditor's  bill  heretofore  filed 
in  said  court,  in  said  case,  by  Stout  and  Purdy,  full  and  item- 
ized statements  of  their  respective  claims  against  such  corpora- 
tion, duly  verified,  and  all  persons  interested  are  hereby  notified 
that  all  creditors  failing  to  comply  with  this  notice  or  to  prove 
their  claims  within  said  time  will  be  excluded  from  any  decree 
or  distribution  under  said  creditor's  bill. 

Attest:  Ievin  Belfoed,' 

Toledo,  Ohio,  October  19,  1897.  Special  Master. 

"C." 
Indorsement : 

Filed  November  18,  1897.     Ievin  Belfoed,  Special  Master. 
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State  of  New  Tokk, 


*■) 
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City  and  County  of  New  York, 

Morris  Van  Yliet,  being  duly  sworn,  says  that  he  is  the 
foreman  of  the  publisher  of  "  The  Evening  Post,"  a  daily  news- 
paper printed  and  published  in  the  city  of  New  York;  that 
the  notice  hereto  annexed  has  been  regularly  published  in 
said  "The  Evening  Post"  twice  a  week  for  three  successive 
weeks,  commencing  on  the  13th  day  of  November,  1897. 

MoEEis  Van  Vliet. 

Sworn  to  before  me  this  1st  day  of  December,  1897. 

H.  C.  WgoD,  Notary  Public, 

Kings  Co.    Certified  in  N.  Y.  Co. 
Printer's  fee,  $12.60. 

FoEM  11.  Bill  to  Foreclose  a  Mortgage  on  a  Farm. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi,  Oxford  Division: 

The  Jarvis-Conklin  Mortgage  Trust  Company,  a  corporation 
duly  incorporated  under  the  la^s  of  the  state  of  Missouri  and 
a  citizen  of  the  state  of  Missouri,  having  its  domicile  and  place 
of  business  at  Kansas  City,  in  said  state,  brings  this  bill  against 
Marshall  Hairston  and  Mary  K.  Hairston,  citizens  of  the  county 
of  Yalobusha,  state  of  Mississippi,  and  against  W.  A.  Smith,  a 
citizen  of  the  state  of  Tennessee,  and  residing  in  the  city  of 
Memphis,  and  thereupon  your  orator  complains  and  says: 

That  on  the  first  day  of  January,  1889,  the  said  Marshall 
Hairston  and  Mary  E.  Hairston,  being  indebted  unto  your 
orator  in  the  sum  of  five  thousand  two  hundred  and  seventy- 
five  dollars  ($6,275),  and  intending  to  secure  the  payment 
thereof  unto  your  orator,  by  their .  deed  of  trust  of  that  date 
conveyed  unto  Samuel  M.  Jarvis,  trustee,  of  the  county  of 
Jackson,  state  of  Missouri,  the  following  described  lands  and 
premises  situated  in  Yalobusha  county,  state  of  Mississippi, 
known  and  described  as  follows,  to  wit:  The  northeast  quarter 
and  the  north  half  of  the  southeast  quarter  of  section  four, 
and  the  northwest  quarter  of  the  southwest  quarter  of  section 
three,  in  township  twenty-three,  range  six  east,  and  the  south- 
east quarter  of  section  twenty-nine,  and  the  northeast  quarter 
of  section  thirty-two  and  the  southeast  quarter  and  the  west 
half  of  section  thirty-three,  in  township  twenty-four,  rang© 


1246  rOEMS    IN   EQUITY. 

six  east,  containing  in  all  one  thousand  and  eighty  acres,  more 
or  less.  To  which  deed  of  trust  there  is  a  condition  annexed 
that  it  was  to  be  void  on  payment  by  said  defendants,  Mar- 
shall Hairston  and  Mary  E.  Hairston,  to  your  orator  of  the 
aforesaid  sum  of  money  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  and  payable  semi-annually,  on  the  1st 
■day  of  January  and  July  of  each  year,  according  to  the  tenor 
and  effect  of  the  interest  notes  of  even  date  therewith.  In 
order  to  evidence  the  said  indebtedness,  the  said  Marshall 
Hairston  and  Mary  E.  Hairston  executed  their  coupon  bond 
payable  five  years  after  date  for  the  sum  of  $5,275,  lawful 
money  of  the  United  States,  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  payable  semi-annually  on  the  first 
days  of  January  and  July  in  each  year,  according  to  the  tenor 
and  effect  of  the  interest  notes  of  even  date  therewith  and 
thereto  attached,  and  said  note  or  bond  and  the  interest  cou- 
pons thereto  attached  were  to  draw  interest  from  date  at  the 
rate  of  ten  per  cent,  per  annum  if  either  principal  or  interest 
remained  unpaid  ten  days  after  due,  and  at  the  option  of  the 
legal  holder,  after  any  of  said  interest  notes  remained  due  and 
unpaid  ten  days,  the  whole  of  the  principal  and  interest  may 
be  declared  immediately  due  and  payable.  Attached  to  said 
<30upon  bond  were  ten  coupon  notes  of  $158.25,  each  num- 
bered from  one  to  ten  consecutively  and  payable  respectively 
on  the  first  days  of  January  and  July  in  each  year  during  the 
existence  of  this  loan  —  all  of  which  will  more  fully  appear 
by  a  copy  of  said  deed  of  trust  hereto  attached  marked  Ex- 
hibit No.  1,  and  a  copy  of  said  bond  with  interest  coupons  at- 
tached herewith  filed  marked  Exhibit  No.  2,  and  prayed  to 
be  made  a  part  of  this  bill. 

Your  orator  charges  that  no  part  of  the  aforesaid  sura  of 
money,  or  the  interest  accruing  thereon,  has  been  paid,  with 
a  single  exception  of  the  coupons  numbered  1  and  2,  and  that 
the  said  coupon  numbered  3,  and  all  subsequent  coupons,  are 
unpaid,  the  said  coupon  numbered  3  having  matured  on  the 
first  day  of  July,  1890 ;  and  your  orator  avers  that  it  is  the  legal 
holder  of  said  bond  and  interest  coupons,  and  that  it  has  long 
since  notified  the  said  Marshall  Hairston  and  Mary  E.  Hairston 
that  it  has  availed  of  its  option  to  declare  the  whole  debt  due 
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and  unpaid,  and  that  the  said  defendants  have  not  paid  said 
debt  and  interest  although  requested  and  demanded  so  to  do. 

Your  orator  further  avers  that  the  said  Samuel  M.  Jarvis, 
trustee  named  in  the  said  deed  of  trust,  has  refused,  failed  and 
declined  to  act  as  trustee,  and  that  Stanley  L.  Conklin,  the 
other  trustee  provided  in  said  desd  of  trust  in  case  of  the  death, 
absence,  resignation  or  other  inability  or  refusal  to  dct  instead 
of  said  Samuel  M.  Jarvis,  has  also  refused  to  act,  and  your  or- 
ator thereupon,  as  the  holder  of  said  indebtedness,  did  appoint 
and  substitute  as  trustee  the  defendant  W.  A.  Smith. 

Tour  orator  would  further  aver  that  some  time  in  the  month 
of  September  the  said  substituted  trustee  did  advertise  said 
property  for  sale  in  accordance  with  the  terms  of  said  deed  of 
trust,  and  proceeded  to  Coffeeville,  Mississippi,  where  he  offered 
for  sale  said  premises  to  the  highest  bidder  for  cash,  and  he, 
the  said  "W.  A.  Smith,  then  and  there  bid  off  said  property  at 
some  seven  thousand  dollars,  declaring  the  same  to  be  the  pur- 
chase of  the  Western  Investment  Company,  of  Kansas  City, 
Missouri.  The  said  Western  Investment  Company,  however, 
declined  to  ratify  or  approve  said  purchase,  and  declined  to 
pay  the  amount  of  said  bid,  and  your  orator  is  still  without 
any  part  of  the  debt  secured  in  said  deed  of  trust,  and  the  same 
still  remains  due  and  unpaid. 

Your  orator  further  avers  that  said  deed  of  trust  contained 
a  stipulation  that  in  case  of  any  suit  being  instituted  for  the 
collection  of  said  debt,  or  any  part  thereof,  that  they,  the  said 
Marshall  Hairston  and  Mary  R.  Hairston,  would  pay  to  the 
said  Samuel  M.  Jarvis,  or  his  successors  in  trust,  the  sum  of 
five  hundred  and  twenty-seven  dollars  ($527)  as  solicitor's  fees, 
and  that  a  decree  or  judgment  might  be  rendered  for  the  pay- 
ment of  said  sum  in  addition  to  the  taxable  costs  of  such  suit. 

Your  orator  would  further  aver  that  it  is  advised,  and  be- 
lieves the  fact  so  to  be,  that  the  lands  conveyed  in  said  deed 
of  trust  to  secure  said  debt  are  inadequate  In  value  and  at  most 
are  not  worth  more  than  some  $3,500  or  $4,000  in  cash. 

Your  orator  further  avers  that  said  property  consists  of  a 
planting  property,  and  is  liable  to  depreciation  and  decay  if  the 
tenants  should  leave  said  place.  And  your  orator  avers  that 
in  the  present  state  of  affairs  it  is  advised,  and  believes  the  facts 
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SO  to  be,  that  said  Marshall  Hairston  and  Mary  E.  Hairston 
will  be  unable  to  make  any  arrangements  by  which  said  place 
could  be  planted  or  rented  during  this  year,  and  that  the  ten- 
ants are  likely  to  leave  the  place,  which  will  also  cause  great 
and  additional  depreciation  in  value. 

To  the  end,  therefore,  that  the  said  Marshall  Hairston  and 
Mary  E.  Hairston  and  "W.  A.  Smith  may  answer  the  several 
matters  and  things  hereinbefore 'stated  as  fully  and  particularly 
as  if  they  were  herein  again  repeated  and  they  were  thereunto 
specially  interrogated,  and  that  the  premises  aforesaid,  or  so 
much  thereof  as  may  be  necessary,  may  be  sold  for  the  pay- 
ment of  your  orator's  claim,  with  interest  as  aforesaid,  and 
said  sum  of  $527,  solicitor's  fees,  and  that  a  receiver  may  be 
appointed  to  take  charge  of  and  manage  said  plantation  pend- 
ing this  litigation,  and  for  such  other  and  further  relief  as  the 
case  may  require,  may  it  please  your  honors  to  grant  unto  your 
orator  a  writ  of  subpoena  against  the  said  Marshall  Hairston 
and  Mary  E.  Hairston, 'commanding  them  to  appear  in  this 
honorable  court  at  some  certain  day  to  be  therein  named,  and 
to  answer  the  premises  and  to  abide  by  and  perform  such  de- 
cree as  may  be  passed  therein. 

Miller,  Smith  &  Hiesh, 

Solicitors  for  Complainant. 
State  or  Missouri,  ) 

County  of  Jackson.  ) 

Personally  appeared  before  the  undersigned,  notary  public 
in  and  for  the  county  and  state  aforesaid,  Herbert  Mills,  who, 
being  duly  sworn,  deposes  and  says:  That  he  is  the  assistant 
treasurer  and  acting  treasurer  of  the  Jarvis-Conklin  Mortgage 
Trust  Company,  the  complainant  in  the  foregoing  bill  wherein 
Marshall  Hairston  and  Mary  E.  Hairston  and  W.  A.  Smith 
are  defendants,  and  that  the  facts  stated  in  the  foregoing  bill 
are  true  of  his  own  knowledge,  except  such  facts  as  are  stated 
on  information  and  belief,  and  as  to  those  he  believes  them  to 
be  true.  That  the  president  and  secretary  of  said  company 
are  absent  from  Jackson  county,  Missouri. 

Herbert  Mills. 

Subscribed  and  sworn  to  before  me,  this  23d  of  November, 
1891.  F.  P.  Eadoliff, 

Notary  Public,  Jackson  County. 
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FoEM  12.  An  Ancillary  Bill  to  Enjoin  the  Prosecution  of  a 
Suit  at  Law  and  to  Remove  Cloud  from  Title. 

'To  ihs  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas,  San  Antonio  Division: 

1.  Greenville  H.  Dodge,  a  citizen  of  the  state  of  New  York, 
brings  this  his  bill  against  L.  M.  Kmnsey  and  Moses  Eumsey, 
citizens  of  the  state  of  Missouri;  and  thereupon  your  orator 
complains  and  says:  That  he  is  a  citizen  of  the  state  of  New 
York,  and  resides  in  the  city  of  New  York,  in  the  county  of 
New  York,  in  said  state;  and  that  the  said  defendants,  L.  M. 
Eumsey  and  Moses  Eumsey,  are  citizens  of  the  state  of  Mis- 
souri, and  reside  in  the  city  of  St.  Louis,  in  said  state. 

2.  And  your  orator  avers  that,  on  February  7, 1881,  the  state 
of  Texas,  by  four  several  patents  made,  executed  and  delivered 
on  that  date,  sold  and  conveyed  to  the  Texas  and  Pacific  Eail- 
way  Company,  a  corporation,  four  certain  sections  of  land  sit- 
uated and  being  in  the  county  of  Edwards,  in  the  state  of  Texas, 
copies  of  which  patents  are  hereto  attached  and  marked  Ex- 
hibit A.,  and  made  a  part  of  this  bill;  and  by  virtue  of  the 
execution  and  delivery  of  said  patents  said  railway  company 
became  the  owner,  and  seized  and  possessed  in  absolute  fee- 
simple  title  of  said  lands,  which  are  known  and  described  as 
follows,  to  wit:  ( ).  And  on  May  26,  1884,  your  ora- 
tor purchased  from  the  said  Texas  and  Pacific  Eailway  Com- 
pany all  of  the  said  lands,  for  which  he  paid  a  full  and  valuable 
consideration  out  of  his  own  funds;  and  at  his  instance  and 
request  the  said  railway  company  by  deed  of  that  date  con- 
veyed said  lands  to  J.  "W".  Jennings,  of  the  county  and  state  of 
New  York,  which  deed  was  on  August  4, 1884,  filed  for  record 
in  said  county  of  Edwards,  and  recorded  in  volume  II,  record 
of  deeds  of  said  county,  on  pages  101  to  105,  inclusive;  the 
original  of  said  deed  has  been  lost,  and  a  certified  copy  thereof 
from  the  record  is  hereto  attached,  marked  Exhibit  B.,  and 
made  a  part  of  this  bill.  Said  lands  were  conveyed  to  Jen- 
nings to  be  held  by  him  in  trust  for  your  orator;  the  reason 
for  placing  the  title  in  him,  Jennings,  was  to  facilitate  him  in 
the  sale  of  said  lands  for  your  orator,  he,  the  said  Jennings, 
being  at  the  time  the  agent  and  broker  of  your  orator,  for  the 

79 
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purpose  of  selling  said  lands  with  others  then  owned  by  youF 
orator  in  the  state  of  Texas. 

3.  Tour  orator  further  avers  and  represents  unto  your  honors 
that  on  of  about  July  31,  1876,  the  defendants,  under  the  firm 
name  of  Eumsey  &  Co.,  obtained  a  judgment  in  the  district 
court  of  Grayson  county,  Texas,  against  "W.  B.  Boss  and  the 
said  J.  "W".  Jennings  under  the  firm  name  of  Boss,  Jennings 
&  Co.,  for  $1,068.01,  with  interest  and  costs,  said  suit  being 
Ko.  2,779,  L.  M.  Eumsey  &  Co.  v.  Boss,  Jennings  &  Co.,  in  said 
district  court  of  Grayson  county ;  but  said  judgment  Was  never 
enrolled  in  said  Edwards  county,  Texas,  and  never  became  a 
lien  on  any  property  owned  or  held  by  said  Jennings  in  that 
county.  And  on  July  3,  1885,  a  writ  of  execution  was  issued 
out  of  the  district  court  of  Grayson  county  on  the  aforesaid 
judgment,  directed  to  the  sheriff  of  said  Edwards  county,  which 
■v^as  by  him  levied  on  said  lands  as  the  pt-operty  of  said  Jen- 
nings; and  Said  lands  were  sold  undef  said  levy  on  November 
3,  1885,  and  were  purchased  by  the  defendants,  L.  M.  Eumsey 
and  Moses  Ettmsey  for  $1,920,  said  amou&t  being  credited 
on  their  said  judgrtient,  and  no  taoney  having  been  paid  by 
theni  on  account  of  their  said  purchase ;  and  the  sheriff  of  Ed- 
wards county  executed  and  delivered  his  deed  to  defendants, 
to  said  lands,  which  deed  has  been  filed  for  record  and  recorded 
in  the  fecords  of  land  deeds  of  Edwards  county  where  the  land 
is  Situated. 

4.  Tour  orator  avers  that  at  and  before  the  time  of  the  said 
levy  of  the  execution  of  defendants  on  the  above  described 
lands,  the  said  defendants  L.  M.  Euinsey  ahd  Moses  Eumsey, 
and  their  agents  and  attorneys  f  epreseating  them  in  the  prem- 
ises, and  procuring  Said  levy  to  be  maide,  had  full  and  complete 
actual  notice  of  the  fact  that  the  said  Jennings  Owned  no  bene- 
ficial interest  whatever  in  the  aforesaid  lands,  nor  in  any  of 
them  nor  in  ahy  part  thereof,  but  that  he  held  the  same  in 
trust  for  the  sole  attd  exclusive  use  and  benefit  of  your  orator 
as  above  stated,  and  for  the  aforesaid  purposes;  and  the  at- 
torney of  the  defendants  who  procured  and  directed  said  levy 
to  be  made,  was,  after  the  issuance  of  Said  execution,  and  be- 
fore it  Was  actually  levied,  distinctly  informed  that  Jennings 
ovrned  no  beneficial  interest  in  said  lands,  but  held  them  in 
trust  for  your  orator;  he  avers  that  he  is  now  in  possession  of 
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all  of  said  lands  and  has  been  ever  since  his  purchase  thereof 
from  the  Texas  Pacific  Eailway  Company,  claiming  the  same 
and  paying  the  taxes  thereon ;  and  the  defendants,  having  no- 
tice of  your  orator's  rights  in  the  land  before  the  levy  of  their 
execution,  they  acquired  no  title  nor  interest  therein  by  their 
said  levy,  sale  and  purchase.  And  your  orator  avers  that  on 
August  12,  1885,  by  deed  of  that  date,  the  said  J.  W.  Jennings 
conveyed  to  him  the  legal  title  of  said  lands,  which  deed  was 
<luly  filed  for  record,  and  recorded  on  pages  293  and  294,  volume 
1,  of  the  record  of  deeds  in  said  Edwards  county. 

5.  Tour  orator  avers  and  shows  unto  your  honors,  that  on 
■July  16, 1891,  the  defendants,  L.^.  Eumsey  and  Moses  Kumsey, 
instituted  on  the  law  side  of  this  court  an  action  of  trespass 
to  try  title,  for  the  possession  of  the  aforesaid  lands,  against 
jour  orator,  claiming  that  they  own  in  fee  simple,  and  are  en- 
titlea  to  the  possession  thereof;  said  suit  being  No.  548,  L.  M. 
Eumsey  et  al.  v.  J.  W.  Jennings  et  al.,  on  the  law  side  of  this 
•court,  a  certified  copy  of  the  petition  filed  in  said  suit  being 
hereto  attached,  marked  Exhibit  C,  and  made  a  part  of  this 
bill.  The  defendants  herein  have  no  claim  of  title  in  and  to 
said  lands,  except  such  as  they  may  have  acquired  through 
their  aforesaid  levy,  sale  and  purchase ;  and  your  orator  avers 
that  the  defendants,  being  affected  with  notice  of  your  orator's 
rights  had  before  the  levy,  acquired  thereby  no  title  or  inter- 
est in  the  same.  The  said  defendants  are  represented  in  this 
•court  in  their  said  actio/i  at  law  by  their  attorneys  of  record, 

Messrs. and ,  a  law  firm  composed  of 

and ,  who  are  attorneys  and  counsel  of  this 


■court,  and  reside  in  the  city  of  San  Antonio,  Bexar  county, 
Texas,  as  by  reference  to  the  record  in  said  action  will  fully 
appear. 

6.  To  the  end,  therefore,  that  the  said  defendants  may,  if 
Tthey  can,  show  why  your  orator  should  not  have  the  relief 
hereby  prayed,  and  may  (not  upon  oath,  an  answer  on  oath 
being  hereby  expressly  waived),  according  to  the  best  and  ut- 
most of  their  several  and  respective  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect  answers 
make  to  all  and  singular  the  premises,  fully  and  particularly, 
^s  though  the  same  were  repeated,  and  they  specially  inter- 
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rogated  thereto,  paragraph  by  paragraph,  with  sums,  dates 
and  all  attendant  circumstances  and  incidental  transactions. 

7.  And  your  orator  prays  that,  upon  the  final  hearing  of 
this  cause,  a  decree  be  pronounced  and  entered  herein,  perpet- 
ually enjoining  the  said  defendants,  L.  M.  Eumsey  and  Moses 
Eumsey,  from  prosecuting  their  said  action  at  law  for  the  title 
and  possession  of  the  aforesaid  lands,  and  that  the  said  deed 
of  the  sheriff  to  them  therefor  be  canceled  and  annulled  as  a 
cloud  upon  your  orator's  title,  and  that  his  title  be  established 
and  quieted,  and  that  he  be  secured  in  his  possession.  And  if 
your  orator  shall  not  be  entitled  to  the  relief  herein  specifically 
prayed  for,  then  he  prays  for  further  or  different  and  general 
relief,  such  as  the  facts  of  his  case  and  equity  shall  entitle  him 
to  have  and  receive.  And  your  orator  prays  that  a  prelimi- 
nary writ  of  injunction  do  immediately  issue,  restraining  de- 
fendants from  prosecuting  said  action  at  law  pending  this  bill. 

8.  May  it  please  your  honors  to  grant  unto  your  orator  a 
writ  or  writs  of  subpoena,  issued  out  of  this  court  and  under 
its  seal,  directed  to  the  defendants,  L.  M.  Eumsey  and  Moses 
Eumsey,  requiring  them  to  appear  and  answer  the  exigency 
of  this  bill ;  and  inasmuch  as  this  bill  is  ancillary  to  the  said 
action  at  law  in  this  court,  and  the  said  L.  M.  Eumsey  and 
Moses  Eumsey,  plaintiffs  in  the  said  action  at  law,  and  defend- 
ants in  this  present  suit,  are  non-residents  of  the  state  of  Texas, 
your  orator  prays  that  an  order  may  be  immediately  made 
and  entered  herein,  directing  the  marshal  of  this  district  to 
serve  the  writ  or  writs  of  subpoena  when  issued  herein  upon 
the  said  defendants,  L.  M.  Eumsey  and  Moses  Eumsey,  by 
substituted  service  thereof  upon  their  said  attorneys  of  record 

in  this  court,  viz : and ,  or  upon  either  of 

them,  and  that  the  same  when  made  be  deemed  good  service. 

Edward  Dwyee, 

Solicitor  for  the  Plaintiff, 

French  Building,  San  Antonio,  Texas. 
0.  L.  Bates, 

Counsel  for  Plaintiff. 

State  op  Coloeado,  ] 

County  of  Arapahoe,  j  ®®* 

Before  me,  the  undersigned,  Eawson  F.  "Watkins,  notary 

public,  this  day  came  personally  Greenville  M.  Dodge,  to  me 
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known,  and  who  is  the  plaintiff  in  the  foregoing  bill  of  com- 
plaint, and,  being  duly  sworn,  says :  That  he  is  the  plaintiff  in 
the  said  bill  of  complaint  and  has  read  the  same  and  knows 
the  contents  thereof,  and  that  within  his  personal  knowledge 
the  allegations  of  said  bill  are  true  as  therein  stated ;  except  the 
allegations  in  reference  to  the  notice  of  his  rights  in  said  land, 
to  the  defendants  and  the  attorneys  acting  for  them,  before 
the  levy  of  the  execution  thereon,  but  he  is  informed  and  be- 
lieves, and  on  information  and  belief  states,  that  said  allega- 
tions in  regard  to  said  notice  are  true  as  in  said  bill  stated. 

*       Greenville  M.  Dodge. 
Sworn  to  and  subscribed  before  me  this  iTth  day  of  Decem- 
ber, 1894  Eawson  S.  Watkins, 

Notary  Public. 

FoEM  13.  Order  for  Substituted  Service  of  Sulpcena  on  the 
Above  Ancillary  Bill. 

Greenville  M.  Dodge  \  ISTo.  87.     In  Equity.     United  States 
vs.  >•     Circuit  Court,  "Western  District  of 

L.  M.  Eumset  et  al.  )  Texas,  San  Antonio  Division. 
Be  it  remembered,  that  in  the  above  stated  cause,  on  May  10, 
1895,  in  open  court  at  San  Antonio,  Texas,  upon  application  of 
the  plaintiff:  It  is  ordered,  adjudged  and  decreed  by  the  court 
that  the  writ  of  subpoena  do  issue  upon  the  plaintiff's  bill,  di- 
rected to  the  defendants  L.  M.  Eumsey  and  Moses  Eumsey,  and 
that  the  same  be  served  upon  said  defendants  by  the  marshal 

of  this  district,  by  substituted  service  upon  Messrs. 

and ,  or  either  of  them,  who  are  the  attorneys  of  rec- 
ord in  this  court  of  the  said  defendants  L.  M.  Eumsey  and  Moses 
Eumsey,  in  the  said  suit  at  law  'No.  548,  on  the  law  docket  of  this 
court,  which  shall  be  deemed  good  service;  and  that  the  mar- 
shal do  make  return  accordingly.  It  is  further  ordered  that\ 
the  clerk  of  the  court  attach  a  certified  copy  of  this  order  to  the 
subpoena  when  issued,  for  the  instruction  of  the  marshal.  Or- 
dered, adjudged  and  decreed  in  open  court  at  San  Antonio, 

Texas,  on  May  10, 1895.  i 

T.  S.  Maxet,  Judge. 

i  Ante,  %%  4:6,  157. 


No.  103, 
In  Equity. 
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FoEM  14.  Order  for  Substituted  Service  under  Section  8,  Act  of 

March  S,  1875} 

U.  a  CIRCUIT  COURT,  WESTERN  DISTRICT  OF  TEXAS,  SAN  AN- 
TONIO DIVISION. 

The  Mexican  National  Coal,  Timbee 
AND  Ieon  Company,  Complainants, 
vs. 
A.  B.  Teank,  Administrator  of  C.  M. 
Maodonell  bt  al.,  Defendants. 

On  this  the  3d  day  of  May,  1897,  in  open  court  at  San  An- 
tonio, comes  the  complainant  in  the  above  named  and  num- 
bered cause,  and  presents  its  application  for  substituted  service 
on  the  defendants  to  above  suit,  viz. :  A.  B.  Frank,  administra- 
tor of  the  estate  of  C.  M.  Macdonell,  deceased,  upon  Thomas 
Carmichael,  and  upon  the  New  York  Security  and  Trust  Com- 
pany, and  upon  the  Eio  Grande  Coal  and  Irrigation  Company. 

And  it  appearing  to  the  court  that  said  suit  is  brought  for 
the  purpose  of  enforcing  an  equitable  claim  by  complainant, 
and  to  remove  a  cloud  upon  the  title  to  property  situated 
within  the  western  district  of  Texas,  and  that  the  aforesaid 
defendants  are  absent  from  the  western  district  of  Texas,  and 
that  they  are  not  residents  or  inhabitants  of  said  western  dis- 
trict of  Texas,  or  the  state  of  Texas,  and  cannot  be  found  within 
the  western  district  of  Texas,  or  the  state  of  Texas,  and  that  they 
have  not  appeared  to  the  said  complainant's  bill  of  complaint : 

It  is  ordered  by  the  court  that  said  A.  B.  Frank,  as  adminis- 
trator of  C.  M.  Macdonell,  deceased,  the  said  Thomas  Car- 
michael, the  said  New  York  Security  and  Trust  Company,  and 
the  said  Rio  Grande  Coal  and  Irrigation  Company,  defendants 
to  said  bill  of  complaint,  shall  appear,  plead,  answer  or  demur 
to  the  bill  of  complaint  of  said  complainant  by  the  rule  day  of 
July,  1897,  and  that  this  order,  together  with  a  copy  of  said 
bill  of  complaint,  be  served  upon  said  absent  defendants  at  any 
time  on  or  before  the  1st  day  of  June,  1897,  by  the  marshal  of 
the  southern  district  of  New  York,  if  found  within  said  dis- 
trict, or  by  the  marshal  of  that  district  of  any  state  or  territory 
of  the  United  States  wherever  the  said  defendants  or  any  one 
or  more  of  them  may  be  found,  if  not  found  within  the  said 
southern  district  of  New  York. 

1 18  U.  S.  Stat,  at  L.,  ch.  137,  sec.  8,  p.  470;  ante,  §§  47,  48, 15a 


In  Equity.  Circuit  Court, 
Northern  District  of 
Illinois. 
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It  is  further  ordered  that  this  order  be  served  by  the  mar- 
shal of  the  western  district  of  Texas  upon  D.  T.  Eoy,  Thomas 
T.  Brewster  and  John  H.  Maugham,  who  are  alleged  to  reside 
in  "Webb  county,  in  the  state  of  Texas,  and  alleged  to  be  in 
possession  or  charge  of  the  property  in  controversy  in  this  suit. 
(Signed)  T.  S.  Maxet,  Judge. 

FoEM  15.  Demurrer. 

United    States    Life   Insceance  " 

COMPANT 

VS. 

Alice  A.  Cable,  Administratrix, 

The  demurrer  of  Alice  A.  Cable  as  administratrix  of  the  es- 
tate of  Herman  D.  Cable,  deceased,  defendant,  to  the  bill  pf 
complaint  of  the  United  States  Life  Insurance  Company,  com- 
plainant : 

This  defendant  by  protestation,  not  confessing  nor  acknowl- 
edging all  or  any  of  the  matters  and  things  in  the  said  bill  of 
complaint  contained  to  be  true  in  such  manner  and  form  as 
the  same  are  therein  and  thereby  set  forth  and  alleged,  demurs 
to  the  said  bill,  and  for  cause  of  demurrer  shows:  That  the 
complainant  has  not  in  and  by  its  said  bill  made  or  stated  such 
a  case  as  entitles  it  in  a  court  of  equity  to  any  discovery  or  re- 
lief from  or  against  this  defendant  touching  the  matters  con- 
tained in  the  said  bill,  or  any  of  such  matters. 

And  for  a  further  cause  of  demurrer  this  defendant  shows 
that  the  complainant  is  not  entitled  to  sustain  said  bill  for  the 
reason  that  it  has  a  full,  complete  and  adequate  remedy  at  law. 

Wherefore  this  defendant  demurs  to  the  said  bill  and  to  all 
matters  and  things  therein  contained,  and  prays  the  judgment 
of  this  honorable  court  whether  she  shall  be  compelled  to 
make  any  further  or  other  answer  thereto,  and  prays  to  be  dis- 
missed with  her  reasonable  costs  in  this  behalf  sustained. 

H.  H.  C.  MiLLEE, 

r.  S.  Shaw,  and 
W.  S.  Oppenheim, 
Solicitors  for  Complainant. 
I  certify  that  in  my  belief  the  foregoing  demurrer  of  Alice 
A-  Cable,  as  administratrix  of  the  estate  of  Herman  D.  Cable, 
deceased,  defendant  to  the  bill  of  complaint  of  the  United 
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States  Life  Insurance  Company,  is  well  founded  in  law  and 
proper  to  be  filed  in  the  above  cause. 

H.  H.  0.  MiLLEE, 

r.  S.  Shaw,  and 
"W.  S.  Oppenhbim, 
Solicitors  for  Defendant. 


lEEICA,       _      1     g_ 

of  Illinois.  ) 


United  States  of  Ameeica, 
Northern  District 

Alice  A.  Cable,  defendant,  on  oath  says  that  she  has  read 
the  foregoing  demurrer  to  the  bill  of  complaint  of  the  United 
States  Life  Insurance  Company  in  this  suit  and  that  the  same 
is  not  interposed  for  the  purpose  of  delaying  the  said  suit  or 
other  proceedings  therein.  Alice  A.  Cable. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  June, 

A.  D.  1899.  ,  Notary  Public. 

(Indorsed)  Filed  June  14,  1899. 

S.  W.  BuENHAM,  Clerk. 

FoEM  16.  Demurrer. 

UNITED  STATES  CIRCUIT  COU&T   FOR  THE  WESTERN  DIVISION 
OF  THE  SOUTHERN  DISTRICT  OF  MISSISSIPPI,  JUNE,  1898. 

The  Guarantee  Teust  and  Safe  Deposit  Company  \ 

vs.  >■ 

The  Delta  and  Pine  Land  Company  et  al.        ) 
And  now  comes  the  defendant,  the  Delta  Development  Com- 
pany, and  says  that  the  allegations  in  the  bill  in  this  cause  are 
insufficient  in  law  to  entitle  the  complainant  to  any  relief,  and 
for  causes  of  demurrer  states  the  following,  to  wit: 

1.  The  bill  is  barred  by  the  ten-years  statute  of  limitations 
of  the  state  of  Mississippi,  the  same  not  having  been  brought 
within  ten  years  after  the  alleged  cause  of  action  accrued,  as 
is  shown  by  the  bill. 

2.  The  bill  cannot  be  maintained  against  the  liquidating 
levee  tax  titles,  not  having  been  brought  within  five  years  after 
the  date  of  the  tax  sales,  as  provided  and  required  by  the 
seventh  section  of  the  act  of  the  legislature  of  the  state  of  Mis- 
sissippi, approved  February  10,  1860.  And  upon  the  further 
ground  that  said  statute  provides  that  said  tax  sales  shall  not 
be  impeached  except  for  fraud  or  mistake  in  the  assessment  or 
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sale,  or  upon  proof  of  the  payment  of  the  tax  for  which  the 
land  was  sold. 

3.  This  bill  cannot  be  maintained  against  the  liquidating 
levee  tax  titles,  not  having  been  brought  within  five  years 
after  the  date  of  the  tax  sales,  it  being  provided  by  the  fifth 
section  of  the  act  of  the  legislature  of  the  state  of  Mississippi, 
approved  April  10,  1873,  that  after  the  expiration  of  five 
years  from  the  date  of  the  sale  of  lands  for  levee  taxes,  that 
said  sales  should  not  be  im'peached  for  any  cause,  except  in 
cases  of  fraud,  and  except  where  the  purchaser  at  tax  sale  oc- 
cupied such  a  position  in  respegt  to  the  land  as  would  estop 
him,  according  to  the  principles  of  equity,  from  settidg  up  the 
tax  title  against  the  complainant. 

4  The  sale  made  under  the  decree  of  the  United  States  cir- 
cuit court  for  the  western  district  of  Tennessee  of  the  lands  in 
controversy  was  void,  and  conferred  no  title  on  the  purchasers 
at  said  sale,  through  whom  the  complainant  claims,  said  court 
having  no  jurisdiction  to  sell  lands  situated  in  the  state  of 
Mississippi. 

6.  The  only  objection  made  by  the  bill  to  the  tax  sales  of 
1883  is  that  the  lands  were  then  owned  by  the  Selma,  Marion 
and  Memphis  Eailroad  Company,  and  were  exempt  from  tax- 
ation by  the  act  of  the  legislature  of  the  state  of  Mississippi  in- 
corporating said  railroad  company;  but  it  appears  as  matter 
of  law  that  these  lands  were  not  exempt  from  taxation,  being 
detached  and  outlying  lands,  and  not  necessary  to  the  opera- 
tion of  the  railroad.  And  it  is  not  averred  that  the  road  was 
commenced  within  three  years  after  the  passage  of  the  act  of 
February  20,  1867,  or  that  the  road  was  completed  within  the 
time  required  by  the  charter  of  said  company. 

No  title  passed  to  the  Selma,  Marion  and  Memphis  Eailroad 
Company  under  the  act  of  March  16,  1872,  for  the  reason 
that  by  the  terms  of  the  act  of  February  3,  1867,  the  lands 
held  by  the  liquidating  levee  board  constituted  a  trust  fund 
for  the  bondholders  of  the  liquidating  levee  district,  and  said 
act  of  the  legislature  of  Mississippi  constituted  a  contract  be- 
tween the  levee  board,  or  the  state,  and  the  creditors  of  the 
levee  board,  and  the  legislature  of  the  state  of  Mississippi  had 
no  power  to  impair  the  obligation  of  said  contract  by  directing 
a  sale  of  these  lands  by  the  auditor  of  the  state. 
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7.  The  act  of  February  3, 1867,  constituting  a  contract  in  all 
its  essential  features  between  the  state,  or  the  liquidating  levee 
board,  and  the  creditors  of  the  leveo  board,  and  it  being  pro- 
vided by  the  act  of  Deceraber  2,  1858,  that  the  levee  commis- 
sioners should  sell  the  lands  held  by  them  in  trust  for  the 
creditors  of  the  liquidating  levee  board,  on  such  terms  as  they 
deemed  proper,  the  legislature  had  no  power  to  impair  the  ob- 
ligation of  this  term  of  the  contract  by  requiring  said  levee 
commissioners  to  take  the  accrued  taxes  in  payment  for  a  re- 
lease of  the  lands. 

8.  The  tax  sales  made  under  the  abatement  act  of  March  1, 
1875,  are  not  shown  to  be  invalid  in  any  respect.  The  lands 
sold  at  said  sales  were  not  exempt  from  taxation  by  the  act 
incorporating  the  Selma,  Marion  and  Memphis  Kailroad  Com- 
pany, and  said  lands  were  of  the  class  designated  by  the  abate- 
ment act  of  1875  to  be  sold  in  1876  for  the  taxes  of  the  year 
1874. 

9.  ■  The  bill  is  multifarious  in  this :  that  it  joins  the  various 
defendants  named  in  the  bill  as  parties  to  this  cause,  when  it 
appears  from  the  bill  that  each  of  said  defendants  claims  title 
to  different  and  separate  tracts  or  parcels  of  the  lands  involved 
in  this  proceeding. 

10.  It  does  not  appear  from  any  specific  averments  in  the 
bill  that  these  defendants  have  not  each  a  valid  title  to  the 
lands  claimed  by  them  respectively. 

11.  It  appears  from  the  bill,  as  matter  of  law,  that  the  com- 
plainant has  no  valid  title  to  the  lands  in  controversy. 

12.  And  for  further  causes  to  be  stated  at  the  hearing  of  thi$ 
demurrer. 

Wherefore  the  defendant  demurs  to  said  bill  and  prays  that 
the  same  be  dismissed. 

(Signed)  MoWillie  &  Thompson, 

Solicitors  for  the  Delta  Development  Company. 
In  my  opinion  this  demurrer  is  well  founded  in  point  of  law, 
(Signed)  E.  H.  Thompson. 

FoEM  17.  Final  Decree  on  above  Demurrer. 

This  cause  having  been  set  down  for  hearing  at  a  former 
term  of  the  court  on  the  demurrer  of  the  Delta  and  Pine  Land 
Company  and  the  Yazoo  and  Mississippi  Valley  Eailroad  Com- 
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pany,  and  tlie  demurrer  of  the  development  company  to  the 
original  bill  and  to  the  amended  bill  of  the  complainant;  and 
the  same  having  been  argued  by  counsel  for  the  complainant 
as  well  as  for  the  defendants  respectively,  were  taken  under 
advisement  by  the  court;  and  the  court  now  being  fully  advised 
in  the  premises,  orders,  decrees  and  adjudges  that  said  demur- 
rers be,  and  they  are  hereby,  sustained. 

And  the  complainant  then  and  there,  by  its  counsel,  in  open 
court,  having  declined  to  amend  its  bill  further,  it  is  now  or- 
dered and  decreed  by  the  court  that  the  original  bill  of  the 
complainant,  and  also  the  amended  bill  of  the  complainant,  be 
and  the  same  are  hereby  dismissed  at  the  cost  of  the  complain- 
ant to  be  taxed,  and  for  which  execution  may  issue. 

Ordered  and  decreed  this  the  lYth  day  of  January,  1900. 
(Signed)  H.  C,  Niles,  Judge. 

FoEM  18.  Original  Bill  in  the  Nature  of  a  Supplemental  Bill} 

CIRCUIT  COURT  OF  THE  UNITED  STATES,  WESTERN  DISTRICT 

OF  TENNESSEE. 

William  McDougal 
vs. 
Hazleton  Teipod  Boilek  Company,   )■  No.  443. 
Citizens'  Street  Raileoad  Com- 
pany AND  G.  W.  Geiffin. 
Humbly  complaining  comes  your  orator,  William  McDougal, 
a  resident  and  citizen  of  Chicago,  Illinois,  and  respectfully 
shows  unto  your  honor  that  the  Hazleton  Tripod  Boiler  Com- 
pany, a  corporation  of  the  state  of  Illinois,  exhibited  its  orig- 
inal bill  in  this  court  against  the  Citizens'  Street  Eailroad 
Company  on  January  21,  1892,  alleging  in  its  said  bill  that 
said  Citizens'  Street  Eailroad  Company  was  indebted  to  it  for 
certain  boilers  erected  in  Memphis,  Tennessee,  by  said  boiler 
company,  and  for  which  said  Citizens'  Street  Railroad  Com- 
pany had  not  paid,  as  was  alleged,  and  seeking  to  set  up  a 
mechanics'  lien  against  the  property  upon  which  said  boilers 
were  erected. 

Your  orator  further  shows  that  the  Citizens'  Street  Railroad 
Company  answered  said  bill  on  June  24,  1892,  and  proof  was 

1 73  Fed.  R  325. 
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taken  and  various  steps  and  proceedings  were  had  in  said 
cause  up  to  November  27,  1894,  when  George  Linyard,  a  resi- 
dent of  the  state  of  New  York,  leave  of  court  being  first  had, 
filed  his  supplemental  bill  in  this  cause,  alleging  that  he  was  a 
creditor  of  the  Hazleton  Tripod  Boiler  Company,  and  that  he 
held  its  note  to  the  amount  of  $10,000,  for  the  security  of  which 
the  aforesaid  claim  of  said  boiler  company  against  the  Citizens' 
Street  Eailroad  Company  had  been  put  up  as  collateral,  and 
the  said  Linyard  prayed  to  be  made  a  party  to  said  cause,  and^ 
asking  that  the  proceeds  of  any  judgment  recovered  against 
said  railroad  company  be  paid  to  him  to  the  amount  of  his  debt 
against  the  boiler  company. 

Tour  orator  further  shows  that  said  cause  has  been  argued 
before  the  court,  and  the  court  has  within  the  last  ten  days  de- 
livered an  opinion  in  favor  of  said  Hazleton  Tripod  Boiler 
Company,  giving  it  a  judgment  against  the  railroad  company 
for  about  $ . 

Tour  orator  further  shows  to  the  court  that  the  note  held  by 
said  Linyard,  being  made  June  6,  1892,  was  made  payable  to 
its  own  order,  and  was  by  it  indorsed  to  said  Linyard,  for  value 
received,  and  in  said  note  it  was  expressly  stipulated  that  the 
holder  thereof,  his  agent  or  assignee,  should  have  the  author- 
ity to  sell  said  contract,  or  any  part  thereof,  at  maturity  of  said 
note,  or  at  any  time  thereafter  or  before,  in  the  event  said  se- 
curity depreciated  in  value,  and  it  might  be  sold  at  public  or 
private  sale,  at  the  discretion  of  the  holder,  without  advertis- 
ing the  same  or  demanding  payment  or  giving  any  notice,  and 
appl}'  so  much  of  the  proceeds  thereof  to  the  payment  of  the 
note  as  might  be  necessary  to  pay  the  same,  with  all  interest 
due  thereon,  and  also  to  the  payment  of  all  expenses,  including 
attorneys'  fees.  A  true  and  perfect  copy  of  said  note  is  hereto 
attached  marked  Exhibit  A.,  and  prayed  to  be  made  and  taken 
as  part  hereof.  Said  boiler  company  upon  the  same  day  exe- 
cuted a  further  transfer  to  the  holder  of  said  note  of  all  its 
rights  and  claims  arising  under  said  contract  with  the  Citizens' 
Street  Railroad  Company. 

Tour  orator  further  shows  unto  your  honor  that  said  Lin- 
yard made  repeated  demands  upon  the  boiler  company  for  the 
payment  of  said  note,  but  the  same  was  never  paid;  that  he 
remained  the  owner  and  holder  of  said  note  until  January  6, 
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1896,  when,  after  giving  the  boiler  company  and  its  assignee, 
G.  W.  Griffin,  ample  notice,  said  Linyard  sold  and  transferred 
to  your  orator,  William  McDougal,  said  contract,  contract  with 
the  street  railroad  company  which  had  been  pledged  as  collat- 
eral security  for  said  note,  and  your  orator  paid  to  said  Lin- 
yard the  sum  of  |11,000  in  cash  for  said  collateral;  and  your 
orator  is  now  the  owner  and  holder  of  said  contract,  together 
with  all  the  right,  claim  and  interest  which  had  theretofore 
been  in  said  George  Linyard  and  said  boiler  company.  A  true 
and  perfect  copy  of  said  transfer  and  assignment  is  hereto  at- 
tached, marked  Exhibit  B.,  and  prayed  to  be  made  and  taken 
as  a  part  hereof.  • 

Tour  orator  further  shows  that  notice  has  been  given  to  the 
debtor,  the  Citizens'  Street  Kailroad  Company,  of  the  transfer 
to  your  orator,  made  by  said  Linyard  as  aforesaid.  Your  orator 
further  shows  that  all  the  provisions  contained  in  the  collat- 
eral note  were  fully  complied  with,  and  your  orator  is  now 
the  owner  and  holder  of  the  entire  claim  which  the  boiler 
company  originally  had  against  the  Citizens'  Street  Kailroad 
Company.  ' 

Tour  orator  further  shows  that  the  Citizens'  Street  Railroad 
Company  is  a  corporation  organized  and  existing  under  the 
laws  of  Tennessee,  the  Hazleton  Tripod  Boiler  Company  is  a 
corporation  of  Illinois,  and  G.  "W".  Griffin  is  a  citizen  and  resi- 
dent of  the  state  of  Illinois. 

Tour  orator  further  shows  that  the  boiler  company  has  now 
become  insolvent,  and  same  is  being  wound  up  in  Illinois  as  an 
insolvent  corporation,  and  G.  "W.  Griffin  is  the  assignee  of  said 
insolvent  corporation.  Tour  orator  shows  that  he  is  entitled 
to  the  entire  proceeds  of  the  judgment  against  said  railroad 
company ;  and  your  orator  shows  that  he  is  without  remedy  at 
common  law,  and  cannot  have  adequate  relief  except  in  a  court 
of  equity. 

In  consideration  whereof,  your  orator  prays  that  said  Hazle- 
ton-Tripod  Boiler  Company,  and  its  assignee  G.  W.  Griffin,  and 
the  Citizens'  Street  Eailroad  Company  be  made  parties  defend- 
ant hereto,  and  that  subpoena  issue  and  be  served  upon  them, 
and  publication  issue  for  the  non-residents  summoning  them  to 
answer  this  bill  at  the  next  rule  day  of  this  court,  but  not  on 
oath,  as  the  same  is  hereby  specially  waived ;  that  he  be  de- 
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creed  to  be  entitled  to  all  the  proceeds  of  the  judgment  against 
said  street  railroad  company,  and  that  execution  issue  against 
the  said  Citizens'  Street  Eailroad  Company,  in  favor  of  your 
orator,  and  for  his  use,  and  when  collected  that  the  same  be 
turned  over  to  your  orator.  Your  orator  prays  that  the  Hazle- 
ton  Tripod  Boiler  Company  and  G.  "W.  GriflBn  and  their  attor- 
neys and  solicitors  be  enjoined  from  issuing  execution  against 
the  defendant  street  railroad  compaily,  and  from  collecting  and 
recovering  the  proceeds  of  said  decree  until  the  further  orders 
of  this  court.  Tour  orator  prays  for  such  other  and  general 
relief  as  to  the  court  may  seem  meet  and  proper.  This  is  the 
first  application  for  an  injunction  in  this  cause. 

And  as  in  duty  bound  your  orator  will  ever  pray. 

Peecy  &  "Watkins, 
Solicitors  for  William  McDougal. 
State  of  Tennessee,  ) 

County  of  Shelby.     ) 

Personally  appeared  before  me,  J.  B.  CloUgh,  clerk,  John  H. 
Watkins,  who  makes  oath  that  he  is  solicitor  for  the  plaintiff, 
"William  McDougal ;  that  he  has  read  the  foregoing  bill,  and 
the  contents  thereof  are  true,  to  the  best  of  his  knowledge, 
information  and  belief.  Jno.  H.  "Watkins. 

Subscribed  and  sworn  to  before  me  at  Memphis,  February  1, 
1896.  John  B.  Cloitgh, 

Clerk  said  Circuit  Court. 

FoEst  19.  Plea  in  Bar  of  no  Title. 

IN  THE   UNITED   STATES  CIRCUIT   COURT    IN   AND   FOR  THE 
WESTERN  DISTRICT  OF  TEXAS,  SITTING  AT  SAN  ANTONIO. 


VS.  >■  In  Equity. 

John  J.  Maesh.  ) 

The  plea  of  John  J.  Marsh  to  the  bill  of  complaint.  This 
defendant,  not  confessing  all  or  any  of  the  matters  in  said  bill 
of  complaint  to  be  true  as  therein  alleged,  for  plea  to  said  bill 
avers  and  says : 

That  the  respective  rights  of  complainant  and  this  defend- 
ant in  and  to  the  lands  described  in  said  bill  are  defined  and 
evidenced  by  a  writing  signed  by  complainant  and  executed 
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by  him  in  reference  to  the  lands  described  in  plaintiff's  bill, 
and  dated  Boston,  April  7,  1885,  of  which  the  following  is  a 
copy: 

"  BosToiT,  April  7,  1885. 
"  This  is  to  certify  that  Mr.  John  J.  Marsh  of  Haverhill,  Massa- 
chusetts, has  indorsed  two  notes  for  me,  one  for  five  thousand 
dollars  and  another  for  twenty-five  hundred  dollars,  both  due 
September  14^17,  and  also  indorsed  three  other  notes  of  five 
thousand  dollars  each,  the  last  three  notes  being  due  October 
10.  The  proceeds  of  the  first  two  notes  have  been  used  to 
pay  two  other  notes  of  like  amount  due  March  12-15,  and  the 
three  notes  due  October  10, 1885,  are  to  be  discounted  and  the 
proceeds  used  in  paying  all  the  indebtedness  of  the  ranch 
property  in  Texas,  including  the  ninety-five  thousand  acres  of 
land,  more  or  less,  and  as  against  the  sheep,  goats,  horses  and 
all  other  property  belonging  to  the  ranch.  The  said  property 
to  be  managed  by  — with  all  prudence,  and  such  prop- 
erty sold  as  can  be  done  with  good  judgment  and  is  to  the  ap- 
proval of  said  Marsh  (unless  the  same  or  any  part  thereof  can 
be  or  shall  have  been  sold  by  said  Marsh  or  any  under  him). 
And  when  the  said  Marsh  shall  have  received  from  the  pro- 
ceeds of  such  sales  all  moneys  paid  by  him,  and  such  notes  in- 
dorsed by  him  have  been  paid  and  canceled  and  his  annual 

interest  has  been  paid  him,  then  the  said is  to 

have  one-half  of  the  remaining  portion  of  said  ranch  property, 
lands,  lease,  sheep,  etc.,  when  disposed  of,  in  full  pay  for  his 
care  and  attention  in  care  of  said  ranch  property. 

"It  is  agreed  that  there  shall  be  no  further  purchase  of 
property  without  the  consent  of  Mr.  Marsh,  or  any  other  in- 
debtedness made  without  the  approval  of  said  Marsh  first  made 
in  writing.  It  is  understood  that  we  ate  not  partners,  but  that 
my  interest  is  as  expressed  above.  The  said  Marsh  has  al- 
ready advanced  me  over  thirty  thousand  dollars,  and  the  lia- 
bilities referred  to  are  expressed  in  my  letters  to  him  of  March 
27,  1885.  I  am  to  make  a  mouthy  accounting  to  said  Marsh 
of  ranch  expenses,  etc. 

"  (Signed)  ■ . 

"  This  money,  proceeds  of  these  notes,  is  to  be  deposited  by 
me  here  and  held  as  trustee  to  pay  these  debts. 

« (Signed) ." 
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That  said  lands  constitute  what  is  mentioned  in  said  writ- 
ing as  the  "  ranch  property  in  Texas,"  and  that  said  writing 
has  reference  to  the  sheep,  goats  and  horses  and  other  personal 
property  upon  said  ranch  as  well  as  to  the  lands. 

This  defendant  further  says  that  all  the  advances  made  by 
him  in  respect  to  said  ranch  have  not  been  repaid  or  refunded 
to  him,  and  that  there  still  remains  unpaid  and  unrefunded  to 
him  of  said  advances  made  before  the  filing  of  said  bill  the 
sum  of  thirty-three  thousand  eight  hundred  and  twelve  dol- 
lars and  seventy  cents  and  interest  thereon. 

Wherefore  the  complainant  did  not  have  at  the  time  of  fil- 
ing this  suit,  and  has  not  now,  such  right  or  title  in  said  lands 
as  to  enable  him  to  demand  partition  thereof. 

All  of  which  matters  and  things  this  defendant  does  aver 
to  be  true,  and  pleads  the  same  in  bar  of  complainant's  said 
bill,  and  prays  the  judgment  ofthe  court  whether  he  shall  be 
compelled  to  further  answer  said  bill,  and  prays  to  be  dismissed 
hence  with  his  costs.  John  J.  Maesh. 

J.  H.  James, 
Counsel  for  Defendant. 

United  States  of  Ameeioa,      ) 
County  of  Essex,  Massachusetts.  ) 

I,  John  J.  Marsh,  defendant  in  the  above  cause,  being  duly 
sworn,  do  say  that  the  foregoing  plea  to  the  bill  of  complaint 
is  true  in  point  of  fact  and  is  not  interposed  for  purposes  of 
delay.  John  J.  Marsh. 

Subscribed  and  sworn  to  before  me  this  25th  day  of  March, 
1892.  .  HoEAOE  E.  Baetlett, 

Notary  Public. 

I  certify  that  in  my  opinion  the  foregoing  plea  is  well  founded 
in  point  of  law.  J,  H.  James, 

[seal.]  Counsel  for  Defendant. 

FoEM  20.  Bill  to  JEnjoin  Infringement  of  a  Trade-marlt. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin,  in  Cham,cery 
Sitting: 
William  Numsen  &  Sons,  Incorporated,  of  the  city  of  Balti- 
more and  state  of  Maryland,  being  a  corporation  under  and  by 
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virtue  of  the  laws  of  the  state  of  "West  Yirginia  and  a  resident 
of  the  city  of  Baltimore  and  of  the  state  of  Maryland,  and, 
within  the  meaning  of  the  statute  in  that  behalf,  a  citizen  of 
the  state  of  "West  Yirginia,  bring  this  their  bill  of  complaint 
against  the  Manitowoc  Fea  Packing  Company  of  Manitowoc, 
in  the  state  of  "Wisconsin,  the  same  being  a  corporation  created, 
organized  and  existing  under  the  laws  of  Wisconsin  and  resid- 
ing in  the  city  of  Manitowoc  and  state  of  Wisconsin,  and  being, 
within  the  meaning  of  the  statute  in  that  behalf,  a  citizen  of 
the  state  of  Wisconsin. 

And  thereupon  your  orators  complain  and  say  that  they  are 
a  corporation  duly  created,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  West  "Virginia,  and  that 
their  place  of  residence  and  their  principal  place  of  business  is 
the  city  of  Baltimore,  in  the  state  of  Maryland,  and  that  they 
are,  within  the  meaning  of  the  statute  in  that  behalf,  a  citizen 
of  the  state  of  West  "Virginia.  That  your  orators  are  engaged 
.  in  a  large  and  profitable  business  in  the  said  city  of  Baltimore 
and  in  the  city  of  York  in  the  state  of  Pennsylvania,  and  have 
been  for  many  years,  together  with  their  predecessors  in  said 
business,  as  hereinafter  set  forth,  to  wit,  since  the  year  1847, 
engaged  in  the  business  of  packing  fruits  and  vegetables  in  air- 
tight packages  of  tin  and  other  materials,  and  in  vending  the 
same  in  large  quantities  throughout  the  United  States  and  for- 
eign countries. 

That  the  defendant,  the  Manitowoc  Pea  Packing  Company, 
is  a  corporation  duly  created,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Wisconsin,  and  has  its 
residence  and  principal  place  of  business  at  the  city  of  Mani- 
towoc in  the  county  of  Manitowoc  and  state  of  Wisconsin,  and 
that  the  said  defendant  is,  within  the  meaning  of  the  statute 
in  that  behalf,  a  citizen  of  the  state  of  Wisconsin  and  a  resident 
within  the  eastern  district  of  Wisconsin  aforesaid.  That  the 
said  defendant  is  engaged  at  the  said  city  of  Manitowoc  in  the 
business  of  packing  peas  and  other  vegetables  and  fruits  in  air- 
tight packages  of  tin  and  other  materials,  and  in  vending  the 
same  throughout  the  United  States  and  in  foreign  countries. 

And  your  orators  further  show  that  prior  to  the  8th  day  of 
July,  1895,  the  copartnership  firm  of  Wm.  ]S[umsen  &  Sons, 
composed  of  John  W.  Numsen,  Nathaniel  Gideon  Numsen  and 
80 
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Williain  Numsen,  doing  business  at  the  city  of  Baltimore  in 
the  state  of  Maryland,  and  the  city  of  York  in  the  state  of 
Pennsylvania,  did  for  several  years  carry  on  the  business  which 
is  now  carried  on  by  your  orators,  and  that  on  said  date,  to  wit, 
July  8,  1895,  the  said  firm  and  copartnership  of  "William 
Numsen  &  Sons  conveyed  and  transferred  to  your  orators,  the 
complainant  herein,  all  the  good  will  and  effects  of  said  busi- 
ness previously  owned  by  said  copartnership,  including  all 
rights,  trade-marks,  trade  names,  etc.,  and  in  every  sense  your 
orators  have  been,  by  virtue  of  said  assignment,  the  owners  of 
all  the  trade-marks,  trade  names,  good  will  and  business  of  said 
firm  of  William  Numsen  &  Sons,  and  that  the  trade-mark  here- 
inafter referred  to  was  registered  in  the  United  States  patent 
office  on  the  14th  day  of  January,  1879,  by  said  firm  of  Will- 
iam Numsen  &  Sons  for  the  purpose  of  informing  the  public 
of  their  rights  in  the  premises  and  in  order  that  their  title  to 
said  trade-mark  might  be  made  clear  and  certain  and  that  the 
public  generally  might  have  knowledge  of  the' existence  of  said 
trade-mark  right  and  the  claim  thereto  by  said  firm  of  William 
Numsen  &  Sons. 

And  your  orators  further  show  that  the  fruits  and  vegetables 
put  up  by  your  orators  have  for  many  years  enjoyed  a  high 
reputation  in  the  markets  of  the  United  States  and  elsewhere 
where  the  articles  so  put  up  and  sold  by  your  orators  have  been 
sold  in  large  quantities  on  account  of  the  care,  skill,  faithful- 
ness and  diligence  bestowed  by  your  orators  continuously  dur- 
ing that  period  upon  the  goods  so  put  up  and  sold  by  them, 
and  that  by  reason  of  the  superior  quality  of  your  orators'  prod- 
uct and  the  diligent  efforts  of  your  orators  in  the  premises, 
there  has  been  established  and  now  exists  in  the  United  States, 
and  especially  at  the  city  of  Baltimore  aforesaid,  and  else- 
where, a  very  large  and  profitable  business  in  the  putting  up 
and  sale  of  vegetables  and  fruits,  which  business  is  now  carried 
on  by  your  orators  and  has  been  carried  on  by  your  orators  ever 
since  July  8,  189,5,  and  by  the  firm  of  William  Kumsen  & 
Sons,  your  orators'  predecessors,  previously  thereto,  and  has 
been  a  source  of  great  profit  to  your  orators,  and  would  con- 
tinue to  be  a  source  of  great  profit  to  your  orators  except  on 
account  of  the  infringement  by  the  defendant  of  your  orators' 
rights  as  hereinafter  stated. 
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And  your  orators  further  show  that  one  of  their  chief  com- 
mbdities,  packed  by  them,  is  green  peas,  and  that  your  orators 
and  their  predecessors  have  for  many  years  enjoyed  a  large 
trade  in  packed,  or  canned  green  peas,  which  trade,  on  account 
of  the  care  and  skill  employed  by  your  orators,  has  been  very 
large  and  profitable  to  your  orators. 

And  your  orators  farther  show  that  in  order  to  protect  your 
orators'  goods  and  enable  the  public  and  the  trade  generally 
to  distinguish  your  orators'  goods  from  goods  of  other  origin 
put  up  by  other  packers  and  dealers,  your  orators  and  their 
predecessors  long  since  adoptef^and  used  a  private  trade-mark 
which  consists  of  the  word  "  Clipper  "  and  the  words  "  Clipper 
Brand,"  and  the  delineation  of  a  ship  in  full  sail,  and  that  your 
orators'  and  their  predecessors'  goods  have  been  for  many  years, 
and  especially  since  the  year  1879,  known  and  designated  in 
the  market  as  "  Clipper  "  canned  goods,  "  Clipper  Brand  "  canned 
goods,  and  that  the  words  "  Clipper,"  "  Clipper  Brand,"  and  the 
delineation  of  a  ship  in  full  sail  are  a  special  trade-mark  owned 
and  used  by  your  orators  to  designate  goods  put  up  and  sold 
by  them  and  their  predecessors  ever  since  the  year  1879  and 
continuously  hitherto.  That  your  orators  have  used  the  said 
words  upon  a  lithograph  or  printed  paper  label  placed  upon 
the  cans  used  by  your  orators  to  designate  goods  put  up  by  them, 
which  labels  were  wrapped  around  or  pasted  upon  the  same, 
specimens  of  which  labels  are  hereto  annexed  and  marked 
respectively  Exhibits  "A,""B,"  "C,"  "D,,"  "E,"«F,""G," 
"  H"  and  "  I."  That  the  said  trade-mark  so  adopted  and  con- 
tinuously used  by  your  orators  and  their  predecessors  was  arbi- 
trarily adopted  and  employed  at  the  outset  and  has  been  con- 
tinuously used  since  its  adoption  to  specifically  designate  and 
mark  your  orators'  goods.  That  until  the  infringement  here- 
inafter complained  of,  your  orators  remained  from  the  time  of 
said  adoption  in  the  exclusive  use  of  said  trade-mark  and 
brand. 

And  your  orators  further  show  that  your  orators  have  had 
and  now  have  the  exclusive  right  to  use  the  said  labels  herein- 
before mentioned,  specimens  of  which  are  hereto  annexed,  and 
that  the  same  and  trade-mark  rights  therein  are  the  property 
of  your  orators  for  the  uses  and  purposes  aforesaid,  to  which 
they  are  entitled  to  the  exclusion  of  all  others. 
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That  the  defendant  is  engaged  at  said  city  of  Manitowoc  in 
the  packing,  canning  and  putting  up  of  green  peas  especially, 
and,  as  your  orators  are  informed  and  believe,  intend  to  put  up 
other  vegetables  and  fruits,  and  that  the  defendant  is,  to  a  cer- 
tain extent,  a  competitor  of  your  orators  in  the  canning  of 
vegetables,  and  principally  of  green  peas,  and  the  sale  of  canned 
vegetables,  and  principally  of  canned  green  peas,  and  that  the 
said  defendant  has,  well  knowing  your  orators'  rights  in  the 
premises,  and  since  your  orators'  rights  were  acquired,  and  since 
they  became  exclusively  entitled  to  the  use  of  the  said  labels, 
to  wit,  since  the  8th  day  of  July,  1895,  in  said  eastern  district 
of  Wisconsin  and  elsewhere,  and  wholly  without  your  orators' 
consent  and  in  violation  of  your  orators'  rights  aforesaid,  fraudu- 
lently, wilfully  and  unlawfully  offered  and  sold  canned  peas  of 
a  quality  inferior  to  that  of  your  orators,  not  manufactured  by 
or  for  your  orators,  and  which  have  been  put  up  and  contained 
in  packages  resembling  those  used  by  your  orators  in  size  and 
general  appearance,  and  to  which  packages  said  defendant  has 
attached  or  applied  a  label  or  labels  containing  the  word 
"  Clipper  "  and  the  delineation  of  a  ship  under  full  sail,  and  in 
the  same  manner  that  your  orators  have  been  accustomed  to 
attach  paper  labels  to  your  orators'  packages,  specimens  of  which 
labels  employed  by  said  defendant  are  hereto  annexed  and 
marked  Exhibits  "  1 "  and  "  2 ; "  that  the  said  labels  so  em- 
ployed by  the  defendant  are  of  substantially  the  same  size  and 
shape  and  general  form  as  the  label  used  by  your  orators  and 
hereinbefore  described,  and  resemble  your  orators'  labels  in 
color  and  general  delineation. 

And  your  orators  further  show,  upon  information  and  belief, 
that  the  goods  so  fraudulently  put  up  and  labeled  by  the  de- 
fendant have  been  sold  by  the  defendant  and  by  customers  of 
the  said  defendant  as  goods  of  your  orators,  and  that  the  sole 
object  of  the  defendant  in  so  marking  and  labeling  its  goods  is 
to  deceive  the  public  and  customers  of  your  orators  into  the 
belief  that  they  were  purchasing  your  orators'  goods,  when 
they  were  actually  purchasing  the  goods  of  the  defendant,  and 
that,  as  your  orators  are  informed  and  verily  believe,  the  said 
defendant  has  so  sold  a  large  number  of  said  goods,  and  that 
the  customers  of  the  defendant  have  so  sold  a  large  number  of 
said  goods  in  violation  of  your  orators'  rights  in  the  premises, 
and  to  your  orators'  great  loss  and  injury 
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And  your  orators  further  show  that  the  acts  of  the  defendant 
hereinbefore  recited  in  the  false  and  fraudulent  use  of  the  word 
"  Clipper  "  and  the  representation  of  a  ship  under  full  sail  upon 
the  labels  used  by  the  defendant  aforesaid,  constitute  an  unfair 
and  fraudulent  competition  in  business  and  is  inequitable  and 
unlawful  and  in  plain  violation  of  your  orators'  trade-mark 
rights,  and  that  the  said  actions  of  the  defendant  have  enabled 
and  necessarily  have  the  effect  of  causing  the  sale  and  substitu- 
tion of  goods  bearing  the  defendant's  label  for  the  goods  put 
up  by  your  orators,  to  your  orators'  very  great  injury  and  the 
deception,  misleading  and  injury  of  the  public. 

And  your  orators  further  show  that  by  reason  of  the  premises 
aforesaid  and  their  long  continued  and  uninterrupted  use  of 
said  words  "  Clipper,"  "  Clipper  Brand  "  and  the  delineation  of  a 
ship  under  full  sail,  which  trade-mark  has  been  by  them  used 
as  aforesaid  continuously  and  exclusively  for  a  period  of  not 
less  than  nineteen  years  last  past,  and  by  reason  of  the  very 
large  and  valuable  business  and  good  will  secured  by  your 
orators  in  the  United  States  and  elsewhere,  they  have  acquired 
in  respect  to  the  designation  "  Clipper,"  "  Clipper  Brand  "  and 
the  delineation  of  a  ship  under  full  sail,  certain  rights  which 
will  be  protected  and  preserved  in  equity  as  against  the  false 
and  fraudulent  use  by  the  defendant  of  the  said  designation  as 
hereinbefore  described,  and  which  rights  your  orators  pray  may 
be  protected  and  preserved  as  hereinafter  more  specially  prayed. 

And  your  orators  further  represent  and  show  that  they  can- 
not with  certainty  state  the  exact  amount  of  the  profits  diverted 
by  the  said  defendant  from  your  orators,  but  believe  the  same 
to  be  of  the  full  sum  of  ten  thousand  dollars  ($10,000),  and  so 
charge  the  fact  to  be,  upon  information  and  belief,  and  pray 
that  the  said  defendant  may  make  full  and  true  disclosures  as 
to  the  same  and  may  be  decreed  to  account  therefor  in  full, 
and  otherwise  to  respond  in  damages  as  may  appear  to  be 
equitable. 

That  your  orators  have  no  relief  at  law  in  the  premises  and- 
are  unable  to  obtain  any  relief  against  the  said  wrongful  and 
fraudulent  acts  of  the  defendant  except  in  equity  and  in  this 
honorable  court. 

To  the  end,  therefore,  that  your  orators  may  obtain  relief  in 
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the  premises  in  this  honorable  court,  where  they  alone  can 
obtain  relief,  they  humbly  pray : 

1st.  That  the  said  Manitowoc  Pea  Packing  Company  may  b© 
made  defendant  to  this  bill  and  compelled  to  answer  each  and 
every  allegation  therein  contained,  but  not  under  oath,  answer 
under  oath  being  expressly  waived,  and  as  fully  and  directly 
as  if  interrogated  as  to  each  allegation  of  this  your  orators'  bill. 

2d.  That  the  said  defendant  may  be  compelled  to  render  be- 
fore a  master  of  this  court  a  full,  true,  perfect  and  clear  account 
of  all  profits  diverted  from  your  orators,  or  made  by  the  un- 
lawful use  of  the  words  "  Clipper,"  "  Clipper  Brand,"  or  the 
delineation  of  a  ship  in  full  sail  upon  the  labels  used  by  the 
defendant,  and  may  be  decreed  to  pay  unto  your  orators  the 
full  amount  of  such  profits. 

3d.  That  the  said  defendants,  their  agents,  servants  and  all 
persons  claiming  or  holding  through  or  under  them,  may  be 
forever  enjoined  and  restrained  in  any  form  or  manner  whatso- 
ever from  making  use  of  the  words  "  Clipper,"  "  Clipper  Brand  " 
or  "  Clipper  City,"  or  the  delineation  of  a  ship  under  full  sail^ 
upon  the  defendant's  labels  in  connection  with  any  package  of 
vegetables  or  fruit  not  put  up  by  your  orators,  and  from  mak- 
ing  use  of  labels  like  the  labels  designated  as  Exhibits  "  1 " 
and  "  2  "  and  annexed  hereto,  and  in  every  way  enjoining  and 
restraining  it,  the  said  defendant,  from  any  and  every  unlaw- 
ful and  untruthful  use  of  the  said  words,  marks  and  symbols 
constituting  your  orators'  trade-mark,  and  any  and  every  name 
or  word  which  is  substantially  like  the  trade-mark  of  your 
orators. 

4th.  That  a  preliminary  injunction  may  be  issued  duly  re- 
straining the  said  defendant  in  every  particular  prayed  in  pre- 
ceding paragraph  numbered  3. 

5th.  And  finally,  to  the  end  that  equity  may  be  done  and  the 
relief  herein  prayed  for  and  all  other  relief  that  it  may  be 
righteous  in  the  premises  to  grant,  may  be  awarded  your  ora- 
tors, may  it  please  your  honors  such  relief  fully  to  grant,  and 
to  award  against  the  said  defendant  a  writ  of  subpoena  ad  re-' 
sjxmdendum  of  the  United  States  of  America,  issuing  out  of 
and  under  the  seal  ot  this  honorable  court,  commandins  them 
on  a  day  certain  therein  to  be  named,  and  under  a  certain  pen- 
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alty,  to  be  and  appear  in  this  honorable  court,  then  and  there 
to  answer  all  and  singular  the  premises,  and  to  stand,  per- 
form and  abide  such  further  order,  direction  and  decree  as  may 
be  made  against  them,  and  that  your  orators  may  have  such 
other  and  further  relief  as  to  good  conscience  and  equity  may 
appertain. 

And  your  orators  as  in  duty  bound  will  ever  pray,  etc. 

"Wm.  Numsen  &  Sons,  Inc. 

[sEAL.J  By  Jno.  H.  Thomas, 

Sec'y  &  Treas. 

"WlNKLEE,  FlANDEKS,  SmITH,  BoTTUM   &   ViLAS, 

*       Complainant's  Solicitors. 
E.  H.  Bottom, 
Of  Counsel. 

United  States  of  America,  \ 
District  of  Maryland,        j-  ss. 
County  of  Baltimore  City.    ) 

John  H.  Thomas,  being  first  duly  sworn,  on  oath  says  that 
he  is  an  officer,  to  wit,  the  secretary  and  treasurer,  of  William 
Numsen  &  Sons,  Incorporated;  that  the  said  "William  Numsen 
&  Sons  is  a  corporation  under  the  laws  of  the  state  of  West 
Virginia;  that  deponent  is  an  officer  thereof,  to  wit,  the  sec- 
retary and  treasurer ;  that  he  has  read  the  foregoing  bill  of 
complaint  and  knows  the  contents  thereof,  and  that  the  same 
is  true  to  his  own  knowledge,  except  as  to  those  nJatters  therein 
stated  upon  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true;  that  complainant  William  ISTumsen  & 
Sons,  incorporated,  is  the  owner  of  the  trade-mark  rights  men- 
tioned and  described  in  said  bill  of  complaint;  that  deponent 
is  fully  authorized  by  said  corporation  to  make  this  verifica- 
tion and  does  make  it  on  behalf  of  said  complainant  and  be- 
cause it  is  a  corporation. 

(Signed)  Jno.  H.  Thomas. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  Decem- 
ber, 1898.  In  testimony  whereof  witness  ray  hand  and  seal 
the  day  and  date  last  above  appearing.  i 

Isaac  Beooks,  Je., 

[seal.]  United  States  Commissioner 

for  District  of  Maryland. 
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FoEM  21.  Replication  of  Plaintiff  to  Defendants  Answer. 

This  repliant,  saving  and  reserving  to  itself  all  and  all  man- 
ner of  advantage  of  exception  which  may  be  had  and  taken  to 
the  manifold  errors,  uncertainties  and  insufficiencies  of  the 
answer  of  said  defendant,  for  replication  thereunto  saith  that 
it  doth  and  will  aver,  maintain  and  prove  its  said  bill  to  be 
true,  certain  and  sufficient  in  the  law  to  be  answered  unto  by 
the  said  defendant,  and  that  the  answer  of  said  defendant  is 
uncertain,  evasive  and  insufficient  in  law  to  be  replied  unto  by 
this  repliant;  without  that,  that  any  other  matter  or  thing  in 
the  said  answer  contained,  material  or  effectual  in  law  to  be 
replied  unto  and  not  herein  and  hereby  well  and  sufficiently 
replied  unto,  confessed  or  avoided,  traversed  or  denied,  is  true; 
all  matters  and  things  this  repliant  is  ready  to  aver,  maintain 
and  prove  as  this  honorable  court  shall  direct  and  humbly  pray 
as  in  its  bill  it  hath  already  prayed. 

Metoalf  &  Walkee, 
Counsel  for  Kepliant, 

FoEM  22.  Petition  for  Appeal. 

The  above  named  complainant,  Central  Trust  Company  of 
New  York,  conceiving  itself  aggrieved  by  the  final  decree, 
order  and  judgment  entered  in  the  above  entitled  cause,  June 
16,  1898,  hereby  appeals  separately  from  so  much  of  said  final 
decree  or  order  as  adjudges  and  decrees  that  the  guaranty 
made  by  the  defendant.  The  Terre  Haute  and  Indianapolis 
Kailroad  Company,  as  set  forth  in  the  bill  of  complaint,  of  the 
four  hundred  and  eighty  bonds  of  one  thousand  dollars  each, 
of  said  defendant.  The  Indiana  and  Lake  Michigan  Eailway 
Company,  is  invalid,  and  that  there  is  nothing  due  or  owing  to 
the  complainant  from  said  defendant  The  Terre  Ilaute  and  In- 
dianapolis Eailroad  Company  by  reason  of  said  guaranty.  And 
the  Central  Trust  Company  prays  that  this  its  appeal  to  the 
United  States  circuit  court  of  appeals  for  the  seventh  circuit 
may  be  allowed,  and  that  a  transcript  of  the  record  and  pro- 
ceedings and  papers  upon  which  said  final  decree,  order  and 
judgment  was  made,  duly  authenticated,  may  be  sent  to  said 
United  States  circuit  court  of  appeals  for  the  seventh  circuit. 

And  now,  at  the  time  of  filing  this  petition  for  appeal,  the 
Central  Trust  Company  of  New  York,  appellant,  files  an  assign- 
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ment  of  errors,  setting  up  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged  in  the  United  States  circuit 
court  of  appeals  for  the  seventh  circuit.  And  your  petitioner 
will  ever  pray. 

Centeal  Teust  Company  of  New  Toek, 

Appellant. 
By  Adeian  H.  Joline, 
Augustus  L.  Mason, 
Solicitors. 

FoEM  23.  Bond  on  Writ  of  Error  or  Appeal. 

Know  all  men  by  these  presents,  that  we, as  prin- 
cipal, and and as  sureties,  are  held  and 

firmly  bound  unto in  the  full  and  just  sum  of dol- 
lars, to  be  paid  to  the  said — ,  certain  attorney,  execu- 
tors, administrators,  or  assigns ;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of ,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and . 

Whereas,  lately  at  a ,  in  a  suit  depending  in  said  court 

between and ,  a was  rendered  against 

the  said ,  and  the  said having  obtained 

and  filed  a  copy  thereof  in  the  clerk's  ofiice  of  the  said  court 

to  reverse  the in  the  aforesaid  suit,  and  a  citation  directed 

to  the  said citing  and  admonishing  him  to  be  and 

appear  at  a  supreme  court  of  the  United  States,  at  Washing- 
ton, within days  from  the  date  thereof: 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said shall  prosecute  his to  effect,  and  an- 
swer all  damages '  and  costs  if fail  to  make  his  plea 

good,  then  the  above  obligation  to  be  void;  else  to  .remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  presence  of [seal  1 

[seal.] 
[seal.] 


Approved  by , 

Associate  Justice  of  the  Supreme  Court  of  the  United  States, 

1  If  supersedeas  is  not  wanted,  strike  out  the  words  "damages  and," 
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FoEM  24.  Appeal  Bond  Filled  Out. 
Know  all  men  by  these  presents,  that  we,  Central  Trust  Com- 
pany of  JSTew  York,  as  principal,  and  The  Lawyers'  Surety  Com- 
pany of  New  York,  having  an  office  and  principal  place  of 
business  at  Nos.  32,  34  and  36  Liberty  street,  in  the  city  of  New 
York,  county  and  state  of  New  York,  are  held  and  firmly  bound 
unto  the  above  named  defendants,  Indiana  and  Lake  Michigan 
Eailway  Company  and  Terre  Haute  and  Indianapolis  Kailroad 
Company,  in  the  sum  of  five  hundred  dollars,  to  be  paid  to  the 
said  defendants,  or  either  of  them,  as  their  interests  may  ap- 
pear, to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves  jointly  and  severally,  and  our  and  each  of  our  succes- 
sors and  assigns,  jointly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  11th  day  of  July,  1898. 
"Whereas,  the  above  named  complainant.  Central  Trust  Com- 
pany of  New  York,  hath  prosecuted  its  appeal  to  the  United 
States  circuit  court  of  appeals  for  the  seventh  circuit,  to  re- 
verse in  part  the  final  judgment  and  decree  rendered  in  the 
above  entitled  suit  by  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana;  now,  therefore,  the  condition  of 
this  obligation  is,  that  if  the  above  named  Central  Trust  Com- 
pany of  New  York  shall  prosecute  its  said  appeal  to  effect  and 
answer  all  costs  and  damages  that  may  be  adjudged  or  awarded 
against  it  if  it  shall  fail  to  make  good  its  plea,  then  this  obliga- 
tion to  be  void;  otherwise  in  full  force.     In  presence  of: 
Central  Teust  Company  of  New  Yoek. 
[seal.]  By  Q.  Shbeman,  President. 

Attest:  Geo.  Beetine,  Secretary. 
H.  Gr.  HiNTON,  (6c.  doct.  stamp.) 
as  to  L.  C.  Co. 

The  Lawyees'  Sueety  Company  of  New  Yoek. 
[seal.]  By  Thomas  Hunt,  2nd  Yice-President. 

Attest:  Joel  Kathbone,  Secretary. 
Taken  and  approved  by  me  this  13th  day  of  July,  1898. 

"Wm.  a.  Woods,  Circuit  Judge, 

Foem  25.  Citation  on  Appeal. 

United  States  of  Ameeica,  ss. 
To ,  Geeeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
supreme  court  of  the  United  States,  at  Washington,  within 
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days  from  the  date  hereof,  pursuant  to  an  order  allowing 

an  appeal  filed  in  the  clerk's  office  of  the court  of , 

wherein ■■ is  appellant  and  you  are  appellee,  to  show 

cause,  if  any  there  be,  why  the  decree  rendered  against  the 
said  appellant  should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

"Witness,  the  Honorable  [name  of  judge  signing  eitation'], 
associate  justice  of  the  supreme  court  of  the  United  States,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and .  , 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

FoEM  26.  Citation  on  Writ  of  Error. 

United  States  or  Ambeica  —  ss. 
To ,  Geeeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
supreme  court  of  the  United  States,  at  Washington,  within 

days  from  the  date  hereof,  pursuant  to  a  writ  of  error 

filed  in  the  clerk's  office  of  the court  of ,  wherein 

is  plaintiil  in  error  and  you  are  defendant  in  error, 

to  show  cause,  if  any  there  be,  why  the  judgment  rendered 
against  the  said  plaintiff  in  error  as  in  the  said  writ  of  error 
mentioned  should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Honorable  [name  of  judge  signing  citation'],  as- 
sociate justice  of  the  supreme  court  of  the  United  States,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and .  , 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

FoEM  27.  Writ  of  Error  to  State  Court. 

United  States  of  America  —  ss. 
The  Peesident  of  the  United  States  of  Ambeica,  To  the  Hon- 
or ahle  the  Judges  of  the Court,  Geeeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi- 
tion of  the  judgment  of  a  plea  which  is  in  the  said before 

you,  or  some  of  you,  being  the  highest  court  of  law  or  equity 
of  the  said  state  in  which  a  decision  could  be  had  in  the  said 

suit  between and ,  wherein  was  drawn  in 

question  the  validity  of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under,  the  United  States,  and  the  decision  was 
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against  their  validity;  or  wherein  was  drawn  in  qiiestidn  the 
validity  of  a  statute  of,  or  an  authority  exercised  under,  said 
state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties '  or  laws  of  the  United  States,  and  the  decision 
was  in  favor  of  such  their  validity;  or  wherein  was  drawn  in 
question  the  construction  of  a  clause  of  the  constitution,  or  of 
a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  was  against  the  title,  right,  privilege 
or  exemption  specially  set  up  or  claimed  under  such  clause  of 
the  said  constitution,  treaty,  statute  or  commission;  a  manifest 

error  hath  happened  to  the  great  damage  of  the  said , 

as  by  his  complaint  appears.  We  being  willing  that  error,  if 
any  hath  been,  should  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceed- 
ings aforesaid,  with  all  things  concerning  the  same,  to  the  su- 
preme court  of  the  United  States,  together  with  this  writ,  so 
that  you  have  the  same  in  the  said  supreme  court  at  "Washing- 
ton within days  from  the  date  hereof,  that  the  record 

and  proceedings  aforesaid  being  inspected,  the  said  supreme 
court  may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and  customs  of 
the  United  States,  should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  chief  justice  of 

the  United  States,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and . 


Clerk  of  the  Circuit  Court  of  the  United  States  for  the 

District  of r. 

Allowed  by , 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

Form  28.  Writ  of  Error  to  Federal  Court. 

United  States  of  America  —  ss. 
The  President  of  the  United  States,  To  the  ZTonorahle  the 
Judges  of  the Court,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi- 
tion of  the  judgment  of  a  plea  which  is  in  the  said before 

you,  or  some  of  you,  between and ,  a  mani- 
fest error  hath  happened,  to  the  great  damage  of  the  said 
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,  as  by  his  complaint  appears.    "We  being  willing 

that  error,  if  any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  witli  all  things  concerning  the 
same,  to  the  supreme  court  of  the  United  States,  together  with 
this  writ,  so  that  you  have  the  same  in  the  said  supreme  court 

at  "Washington  within days  from  the  date  hereof,  that 

the  record  and  proceedings  aforesaid  being  inspected,  the  said 
supreme  court  may  cause  further  to  be  done  therein  to  correct 
that  error,  what  of  right,  and  according  to  the  laws  and  cus- 
toms of  the  United  States ,  should  be  done. 

"Witness  the  Honorable  Melville  "W  Fuller,  chief  justice  of 

the  United  States,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and . 


Clerk  of  the  Circuit  Court  of  the  United  States  for  the 

District  of . 

Allowed  by , 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

ToEM  29.  Petition  for  Certiorari. 

IN  THE  SUPREME  COURT  OP  THE  UNITED   STATES  —  OCTOBER 

TERM,  A.  D.  1899. 

The  Lake  Street  Elevated  Eaileoad  Company, 

Petitioner, 

vs. 

William  Zieglee,  Geoege  Cleveland,  Effing- 
ham H.  Nichols,  "William  M.  Yan  Anden, 
Charles  Smith,  James  B.  Eyan,  "William  K. 
Petbes,  Jeee  Johnson,  Jr.,  James  Y.  S. 
"WooLLEY,  Olivee  H.  MoMahon,  Edwaed 
Entwistlb,  Lawebnoe  E.  Ellis,  Lizzie  Went- 
woETH  Weight,  The  Ameeioan  Teust  &  Sav- 
ings Bank,  Trustee,  and  The  EAEiviEEs'  Loan 
AND  Trust  Company,  Co-trustee. 

To  the  Honorable  the  Justices  of  the   Supreme   Court  of  the 
United  States: 
Your  petitioner.  Lake  Street  Elevated  Eailroad  Company,  a 

corporation  organized  under  the  laws  of  Illinois,  respectfully 

represents  unto  your  honors : 
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1.  That  on  the  31st  of  December,  1895,  it  instituted  in  the 
•circuit  court  of  Gcok  county,  in  the  state  of  Illinois,  a  suit  in 
chancery  against  the  above-named  respondents,  and  there  was 
immediately  issued  thereon  a  temporary  injunction  restraining 
the  transfer  by  said  individual  defendants  of  certain  stock  or 
bonds  issued  by  petitioner  and  referred  to  in  said  bill,  and  re- 
straining said  two  trustees  from  taking  possession  of  petition- 
er's property,  or  commencing  any  suit  to  foreclose  a  trust  deed 
upon  the  same  at  the  instance  of  the  said  individual  defendants 
until  the  further  order  of  said  court,  personal  service  of  this 
writ  being  secured  only  upon  said  American  Trust  and  Sav- 
ings Bank,  and  petitioner  being  required  to  rely  for  service 
thereof  upon  the  other  defendants  upon  the  delivery  of  copies 
thereof  to  certain  attorneys  within  said  jurisdiction  appearing 
for  such  defendants  in  other  matters, 

2.  That  thereafter,  on  the  16th  of  January,  1896,  by  leave 
of  court,  your  petitioner  filed  in  said  state  court  its  amended 
bill  against  the  same  defendants,  which  averred  that  your 
petitioner  was  organized  in  August,  1892,  with  a  capital  of 
$5,000,000  (50,000  shares),  of  a  majority  of  which  Underwood 
&  Green  had,  with  the  knowledge  of  said  Ziegler,  then  a 
director  of  your  petitioner,  become  owners,  to  enable  them  to 
obtain  a  contract  for  the  construction  of  the  road  of  your  peti- 
tioner at  an  excessive  price;  that  at  a  directors'  meeting  on 
the  3d  of  February  1893,  on  the  motion  of  said  Ziegler  as 
director,  the  execution  of  a  contract  with  said  Underwood  & 
Green  for  the  construction  and  equipment  of  your  petitioner's 
road  was  authorized ;  and  that  in  April,  1893,  its  capital  stock 
was  increased  to  $10,000,000,  and  bonds  aggregating  $6,500,000, 
and  to  be  secured  by  a  first  mortgage  on  all  the  property  of 
petitioner,  were  authorized. 

That  prior  to  the  making  of  said  contract  between  said 
Underwood  &  Green  and  petitioner,  and  while  said  Ziegler 
was  a  director  of  petitioner,  he  became  interested  with  said 
Underwood  &  Green  m  said  contract,  and  subsequent  to  the 
letting  thereof  assisted  said  Underwood  &  Green  in  perform- 
ing the  same. 

That  under  this  contract  Underwood  &  Green  were  to  con- 
struct and  equip  seven  miles  of  elevated  railroad  in  the  city  of 
Chicago  and  receive  therefor  $11,710,000,  consisting  of  $60,000 
in  cash  and  $6,500,000  of  full-paid  stock  of  your  petitioner  and 
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$5,150,000  in  said  first-mortgage  bonds,  and  that  by  reason 
thereof  said  Underwood  &  Green  obtained  a  controlling  inter- 
est of  the  capital  stock  of  your  petitioner. 

That  to  secure  said  bonds  your  petitioner  conveyed  to  the 
American  Trust  and  Savings  Bank,  a  corporation  of  Illinois,  as 
trustee,  and  the  Farmers'  Loan  and  Trust  Company,  a  corpora- 
tion of  New  York,  as  co-trustee,  all  its  property  and  assets  by 
a.  certain  trust  deed,  made  an  exhibit  to  said  bill. 

That  said  Ziegler  subscribed  for  $500,000  of  said  bonds,  pay- 
ing therefor  ninety  per  cent,  of  the  par  value  thereof,  and  as  a 
bonus,  and  without  paying  anything  to  petitioner  therefor,  re- 
ceived therewith  $500,000  of  the  full-paid  capital  stock  of  your 
petitioner,  and  under  a  secret  agreement  with  Underwood  & 
Green  also  received  $125,000  additional  full-paid  shares  of  the 
stock  of  your  petitioner  without  paying  anything  therefor^ 
besides  other  stock  and  bonds,  the  amount  of  which  your 
petitioner  is  unable  to  state;  and  he  subsequently  purchased 
$153,000  of  said  bonds  at  fifty-two  per  cent,  of  the  face  value 
thereof. 

That  Underwood  &  Green,  being  without  means  to  construct 
said  road,  proposed  to  raise  the  money  necessary  to  construct 
by  means  of  an  underwriting  agreement,  the  signers  thereof 
to  receive  portions  of  said  stock  and  bonds  of  Underwood  & 
Green. 

That  Ziegler  was  a  director  and  participated  as  such  in  all 
acts  of  petitioner,  having  first  been  elected  as  such  the  23d  of 
December,  1892. 

That  before,  or  at  the  time  the  construction  contract  was 
executed  or  shortly  thereafter.  Underwood  &  Green  entered 
into  a  secret  agreement  or  understanding  with  Ziegler,  then  a 
director,  by  which  Ziegler  became  a  subscriber  to  the  under- 
writing agreement  and  was  to  get  from  Underwood  &  Green 
a  large  number  of  bonds  received  by  them  under  the  construc- 
tion contract,  and  in  addition  large  benefits  and  advantages 
not  received  by  other  underwriters,  and  that  Ziegler  was  in 
other  ways  unknown  to  petitioner,  and  while  a  director,  in- 
terested with  Underwodd  &  Green  in  the  proceeds  derived 
by  Underwood  &  Green  from  the  construction  contract,  and 
derived  large  benefits  and  gains  therefrom,  the  exact  amount 
of  which  is  unknown  to  petitioner. 
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That  Ziegler,  being  a  director,  knew  that  it  would  not 
cost  to  fully  carry  out  the  said  contract  more  than  $3,500,000, 
and  that  said  contract  price  was  largely  in  excess  of  the  actual 
cost  of  the  railroad  and  equipment,  and  notwithstanding  this 
fact,  and  under  a  secret  agreement  with  said  contractors,  Zieg- 
ler participated  in  letting  said  contract,  and,  as  director,  al- 
lowed said  Underwood  &  Green  to  proceed  with  said  contract, 
and  although  said  Underwood  &  Green  did  not  complete  the 
same  within  the  time  fixed  by  the  contract,  Ziegler,  as  a  di- 
rector, permitted  and  allowed  them  to  proceed  with  the  com- 
pletion thereof,  long  after  the  time  limited  in  said  contract  to 
complete  the  same,  and  in  violation  of  the  terms  of  said  con- 
struction contract,  and,  knowing  this,  permitted  them  to  re- 
ceive the  bonds,  stock  and  cash  provided  in  said  contract; 
that  said  Underwood  &  Green,  in  accordance  with  said  secret 
understanding  and  agreement  with  Ziegler,  delivered  to  said 
Ziegler  five  hundred  bonds,  and  $625,000  par  value  stock,  and 
other  bonds  and  stock,  the  number  and  amount  of  which  was 
unknown  to  petitioner. 

That  Underwood  &  Green  never  did  fully  complete  said  road, 
and  the  true  value  of  the  work  done  by  them  was  $3,317,000, 
while  the  actual  cost  to  petitioner  of  the  building  thereof  was 
$16,593,000;  and  that  Ziegler  permitted  said  Underwood  & 
Green  to  delay  the  work,  that  he  might  derive  pecuniary  benefit 
by  virtue  of  the  secret  agreement  he  had  with  Underwood  & 
Green,  and  that  Ziegler  did,  in  fact,  greatly  benefit  pecuniarily 
by  such  delay. 

That  Ziegler,  although  responsible  to  petitioner  for  the  faith- 
ful and  impartial  discharge  of  his  duty  as  a  director,  violated 
said  duty  by  entering  into  said  secret  agreement  with  Under- 
wood &  Green ;  that  by  the  letting  of  said  construction  con- 
tract at  an  exorbitant  price,  petitioner  was  deprived  of  a  large 
amount  of  money,  stock  and  bonds  justly  its  property,  and 
that  by  Ziegler's  participation  in  letting  Underwood  &  Green 
drag  along  the  work,  petitioner  was  greatly  damaged,  and  that 
said  Ziegler  was  liable  to  account  for  the  stock,  bonds  and 
moneys  and  other  property  received  by  him  from  Underwood 
&  Green  by  reason  of  such  secret  agreement,  and  for  the  loss 
and  damage  sustained  by  said  Ziegler's  failure  to  perform  his 
duty  as  director,  whereby  it  was  deprived  of  a  large  number 
of  bonds,  stock  and  other  property. 
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That  Ziegler  afterwards  sold  some  of  the  bonds  received  by 
him  to  the  other  individual  defendants,  who  now  claim  to  be 
owners  thereof,  but  that  they,  if  the  owners  thereof,  received 
said  bonds  from  Ziegler  with  knowledge  of  said  circumstances 
under  which  Ziegler  received  them. 

The  petitioner  had  offered  to  pay  the  amount  paid  for  the 
bonds  and  stock  so  obtained  from  Underwood  &  Green,  with 
interest,  and  had  demanded  the  surrender  of  the  same  to  it, 
but  that  Ziegler  declined,  and  that  said  Ziegler  and  said  other 
individual  defendants  claim  to  be  the  legal  owners  thereof,  and 
entitled  to  be  recognized  as  such,  and  are  now  conspiring  to- 
gether to  induce  the  American  Trust  and  Savings  Bamk  and  the 
Farmers^  Loan  a/nd  Trust  Company,  as  trustee,  to  take  possession 
of  said  railroad  or  to  foreclose  said  t/rust  deed,  iy  reason  of  the 
non-payment  to  Ziegler  and  his  said  assignees  of  the  interest  on, 
the  honds  so  obtained  by  them,  and  have  served  upon  said 
trustees  a  notice  in  writing,  demanding  that  they  take  posses- 
sion of  said  railroad. 

That  said  trustees  have  no  knowledge  of  the  facts  above  set 
forth,  and  petitioner  helieves  that  unless  restrained  said  trustees 
will,  at  the  request  of  said  Ziegler  and  associates,  take  possession 
of  said  road,  or  proceed  in  equity  to  foreclose  said  mortgage, 
which  would  greatly  injure  the  credit  of  petitioner,  impair  the 
value  of  its  assets,  and  interrupt  the  present  regular  running  of 
its  trains,  and  greatly  depreciate  the  value  of  its  honds  now  out- 
standing and  held  iy  others  who  are  hona  fide  holders  thereof. 

That  the  bondholders,  other  than  Ziegler  and  his  said  asso- 
ciates, have  made  no  demand  upon  the  trustees  to  take  any 
action,  and  do  not  desire  them  to  take  possession  and  foreclose, 
and  have  so  notified  them. 

That  Ziegler  and  said  other  individual  defendants  are  non- 
residents of  Illinois  and  have  no  property  within  such  state  that 
can  be  reached  by  process  of  law.     The  prayer  is: 

(1)  For  an  accounting  by  Ziegler  and  his  associates  and  the 
surrender  by  them  of  said  bonds,  stock  and  other  property  ob- 
tained from  Underwood  &  Green,  upon  the  payment  by  peti- 
tioner —  which  it  offers  to  do  —  of  anything  Ziegler  had  paid 
for  said  bonds  and  stock,  and  whatever  shall  be  found  owing 
from  petitioner  to  said  defendants  upon  said  accounting;  (2)  a 
temporary  injunction  against  the  individual  defendants,  en- 
81 
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joining  the  transfer  of  said  stock  and  bonds;  (3)  a  permanent 
injunction  restraining  them  from  suing  upon  said  bonds  or  col- 
lecting the  interest  thereon;  (4)  that  the  American  Trust  and 
Savings  Bamik  and  the  Farmers^  Loan  and  Trust  Company,  as 
trustees,  be  restrained  from  taking  possession  of  the  railroad  or 
commencing  any  suit  to  foreclose  said  trust  deed  upon  or  by  rea- 
son of  or  at  the  request  of  said  Ziegler  or  any  of  the  other  indi- 
vidual defendants;  (5)  arndfor  general  relief. 

3.  That  said  American  Trust  and  Savings  Bank  duly  ap- 
peared in  said  suit,  and  on  the  22d  of  January,  1896,  the  indi- 
vidual defendants  appearing  in  said  state  court  in  said  suit 
"  for  the  purpose  of  removing  the  same  to  the  circuit  court  of 
the  United  States,  and  for  no  other  purpose,"  filed  their  peti- 
tion for  removal  to  the  circuit  court  of  the  United  States  for 
the  northern  district  of  Illinois,  basing  such  application  solely 
upon  the  ground  that  the  controversy,  or  a  controversy,  in  said 
suit  was  wholly  between  your  petitioner,  a  citizen  of  the  state 
of  Illinois,  on  the  one  side,  and  the  individual  defendants,  citi- 
zens of  states  other  than  Illinois,  on  the  other,  and  the  state 
court  granted  such  removal. 

4.  The  petitioner  moved  to  remand  said  cause  to  the  state 
court  upon  the  ground  that  the  necessary  diversity  of  citizen- 
ship did  not  exist,  but  on  the  30th  day  of  January,  1896,  the 
circuit  court  denied  said  motion,  to  which  petitioner  duly  ex- 
cepted, and  thereafter  the  case  was  put  at  issue  and  a  hearing 
had,  resulting  on  July  12, 1898,  in  a  final  decree  dismissing  the 
bill  without  prejudice  to  your  petitioner's  right  to  plead  the 
same  matters  in  a  certain  suit  (brought  subsequently  to  this) 
by  said  Farmers'  Loan  and  Trust  Company,  in  the  same  court, 
against  petitioners  and  others  to  foreclose  the  same  trust  deed. 

6.  That  thereupon  your  petitioner  prayed  concurrently  an 
appeal  directly  to  this  court  from  the  decision  of  said  circuit 
court  refusing  to  remand  said  cause,  and  requested  said  circuit 
court  therein  to  certify  said  question  of  jurisdiction,  and  an  ap- 
peal to  the  circuit  court  of  appeals  for  the  seventh  circuit,  and 
at  the  same  time  tendered  petitions  of  appeal,  assignments  of 
errors  and  bonds  in  due  form  upon  each  of  said  appeals,  but 
said  circuit  court  refused  to  allow  both  of  said  appeals,  and  held 
that  your  petitioner  must  elect  whether  to  appeal  directly  to 
this  court  upon  the  jurisdictional  question  or  to  the  circuit 
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court  of  appeals  on  the  whole  case ;  that  thereupon  your  pe- 
titioner, being  obliged  to  so  elect,  did,  and  to  protect  its  rights 
was  obliged  to,  perfect  its  appeal  to  said  circuit  court  of  ap- 
peals. 

6.  That  thereafter  said  individual  respondents  perfected  a 
cross-appeal  from  said  decree,  and  thereafter  upon  said  appeal 
and  cross-appeal  said  circuit  court  of  appeals  on  the  17th  day 
of  January,  1900,  denied  your  petitioner's  appeal,  sustained  said 
cross-appeal,  and  reversed  said  decree  with  directions  to  enter 
a  decree  dismissing  the  bill  for  want  of  equity. 

7.  That  your  petitioner,  in  perfecting  his  said  appeal  to  the 
circuit  court  of  appeals,  did  not  desire  nor  intend  to  waive  a 
decision  of  this  court  upon  the  question  of  jurisdiction,  but  that 
the  action  of  said  circuit  court  in  putting  petitioner  to  its  elec- 
tion of  appeals  rendered  it  impossible  for  petitioner  to  bring 
directly  to  this  court  the  question  of  jurisdiction  without  waiv- 
ing its  right  to  have  said  circuit  court  of  appeals  review  on 
appeal  the  merits  of  said  cause,  for  the  reiason  that  the  six 
months  allowed  to  appeal  to  said  circuit  court  of  appeals  would 
have  expired  before  petitioner's  said  appeal  to  this  court  would, 
in  the  regular  course,  have  been  decided. 

8.  That  such  question  of  jurisdiction,  depending,  as  it  does, 
not  on  questions  of  fact  but  qjiestions  of  law,  is,  as  your  peti- 
tioner is  advised  by  counsel,  one  of  such  character  and  impor- 
tance that  it  ought  to  be,  and  it  was  the  intention  of  congress 
that  it  should  be,  decided  by  this  court. 

9.  That  your  petitioner  well  hoped  that  said  circuit  court  of 
appeals  would  for  this  reason  certify  the  said  question  of  juris- 
diction to  this  court,  but  that  said  court  failed  to  do  so,  by  rea- 
son whereof  petitioner's  only  remedy  to  secure  this  court's 
decision  on  such  question  is  by  writ  of  certiora/ri. 

10.  That  your  petitioner  presents  herewith  and  makes  a  part 
of  this  petition  a  certified  copy  of  the  transcript  of  the  record 
of  this  case  in  said  circuit  court  of  appeals. 

Wherefor^  your  petitioner  prays  that  this  court  issue  a  writ 
of  certiora/ri  to  the  United  States  circuit  court  of  appeals  for 
the  seventh  judicial  circuit,  directing  it  to  certify  to  this  court 
the  record  of  its  proceedings  in  said  cause. 

Lake  Street  Elevated  Eaileoad  Co., 
By  Heney  S.  Eobbins, 

Its  Solicitor  and  Counsel. 
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United  States  of  America,  j 
Northern  District  of  Illinois,  >  ss. 
County  of  Cook.  ) 

Howard  Abel,  being  duly  sworn,  says  that  he  is  the  secre- 
tary and  treasurer  of  the  Lake  Street  Elevated  Kailroad  Com- 
pany, petitioner  in  the  foregoing  petition,  and  as  such  is  duly 
authorized  to  make  this  affidavit  in  its  behalf;  that  he  has  read 
the  foregoing  petition  and  knows  the  contents  thereof,  and 
that  the  same  is  true  in  substance  and  in  fact,  except  as  to  those 
matters  stated  to  be  upon  information  and  belief,  and  as  to 
those  matters  he  believes  the  same  to  be  true. 

Howard  Abel. 

Subscribed  and  sworn  to  before  me,  this  27th  day  of  March, 
1900. 

[seal.]  Day  McBienby, 

Notary  Public. 

Form  30.  Procedure  upon  Petition  for  Certiormi. 

{Letter  of  Instruction  Issued  by  the  Clerk  of  the  Supreme  Court.) 
Sir:  In  applying  for  a  writ  of  certiorari  under  the  act  of 
March  3,  1891,  the  practice  requires  the  petition  for  the  writ 
to  be  docketed,  and,  in  order  to  do  so,  the  petitioner  must  fur- 
nish an  original  petition,  a  certified  copy  of  the  transcript  of 
record,  including  therein  all  the  proceedings  in  the  United  States 
court  of  appeals,  $25  as  deposit  on  account  of  costs,  and  an  order 
for  appearance  for  the  petitioning  party,  signed  by-a  member 
of  the  bar  of  this  court.     Petitions  are  docketed  here  under  the 

title  of ,  Petitioner,  v. ,  Eespondent. 

Some  Monday  should  be  fixed  upon  for  the  submission  of  the 
petition,  that  being  motion  day,  and  sufficient  notice  given 
counsel  for  respondents  of  the  date  selected  to  enable  them  to 
file  briefs  in  opposition,  if  they  desire  to  do  so,  and  proof  of 
service  of  such  notice  filed  here. 

Petitions  must  be  called  up  and  submitted  (oral  argument 
is  not  permitted)  in  open  court  by  counsel,  and  before  the  sub- 
mission twenty-five  printed  copies  of  the  petition  and  of  such 
briefs  as  are  filed  in  support  of  same  must  be  furnished.  In 
addition  to  the  certified  copy  of  the  transcript  of  the  record 
required  by  Pule  3Y,  a  sufficient  number  of  printed  copies 
thereof  (not  less  than  ten)  must  be  furnished  to  supply  the 
court.     Should  it  be  necessary  to  reprint  the  record  for  use  on 


FORMS    IN   EQUITY.  12S5 

the  hearing  of  the  petition,  fifty  copies  should  be  printed,  under 
my  supervision,  in  order  that  there  may  be  a  suificient  number 
for  use  on  the  final  hearing,  should  the  petition  be  granted. 
Very  respectfully,  James  H.  McKennet, 

Clerk  Supreme  Court  U.  S. 

r 

Form  31.  Writ  of  Certiorari. 

United  States  of  America  —  ss. 
The   President  of  the  United  States  of  America,   To   the 
Honorable  the  Judges  of  the  United  States  Circuit  Court  of 
Appeals  for  the Circy^t,  Greeting  : 

Being  informed  that  there  is  now  pending  before  you  a  suit 

in  which is  appellant  and is  appellee,  which 

suit  was  removed  into  the  said  circuit  court  of  appeals  by  vir- 
tue of  an  appeal  from  the  circuit  court  of  the  United  States  for 
the district  of ,  and  we,  being  willing  for  certain  rea- 
sons that  the  said  cause  and  the  record  and  proceedings  therein 
should  be  certified  by  the  said  circuit  court  of  appeals  and 
removed  into  the  supreme  court  of  the  United  States, 

Do  hereby  command  you  that  you  send  without  delay  to  the 
said  supreme  court,  as  aforesaid,  the  record  and  proceedings  in 
said  cause,  so  that  the  said  supreme  court  may  act  thereon  as 
of  right  and  according  to  law  ought  to  be  done. 

Witness  the  Honorable  Melville  "W.  Fuller,  chief  justice  of 

the  United  States,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and . 


Clerk  of  the  Supreme  Court  of  the  United  Staies. 

Form  32.  Certified  Question. 
UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 

Edward  C.  Baggs,  as  Receiver  of 

the    Denver   City   Eailroad 

Company,  Plaintiff  in  Error, 
vs. 
Albert   G.   Martin,   Harry   D. 

Martin    and    Herman    H. 

Martin,  Defendants  in  Error. 

The  United  States  circuit  court  of  appeals  for  the  eighth  cir- 
cuit, sitting  at  the  city  of  St.  Louis,  Missouri,  on  this  5th  day 


On  Certificate  from  the 
United  States  Circuit 
Court  of  Appeals  for  the 
Eighth  Circuit. 
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of  February,  1900,  hereby  certifies  that  upon  the  record  on  file 
in  said  court'  in  the  above-entitled  cause,  wherein  Edward  C. 
Baggs,  as  receiver  of  the  Denver  City  Kailroad  Company,  is 
plaintiff  in  error,  and  Albert  G.  Martin,  Harry  D.  Martin  and 
Herman  H.  Martin  are  defendants  in  error,  and  which  cause  is 
now  pending  before  this  court  on  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  district  of  Colorado;  the  fol- 
lowing facts  appear,  namely: 

That  Edward  C.  Baggs,  the  plaintiff  in  error,  was  duly  ap- 
pointed receiver  of  the  Denver  City  Eailroad  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of 
Colorado,  on  the  1st  day  of  July,  1898,  by  the  circuit  court  of 
the  United  States  for  the  district  of  Colorado,  in  an  action 
brought  in  said  court  by  the  Central  Trust  Company,  a  corpo- 
ration of  the  state  of  New  York,  against  the  said  Denver  City 
Kailroad  Company;  that  thereupon  said  receiver  entered  upon 
the  discharge  of  his  duties  as  receiver  and  in  that  capacity  con- 
tinued to  operate  the  railroad  of  said  Denver  City  Kailroad 
Company  and  to  exercise  its  franchises  within  the  city  of  Den- 
ver; that  on  August  5,  1898,  while  said  railroad  was  being 
operated  by  the  receiver,  as  aforesaid,  one  Mary  E.  Martin,  the 
mother  of  the  above-mentioned  defendants  in  error,  was  a  pas- 
senger on  one  of  the  cars  which  was  being  operated  bj'  the 
receiver,  and  in  endeavoring  to  alight  therefrom  received  in- 
juries on  account  of  which  she  died  on  August  Y,  A.  D.  1898; 
that  on  account  of  the  injuries  so  sustained  the  above-named 
defendants  in  error,  who  were  the  sons  of  the  deceased,  brought 
an  action  in  the  district  court  for  the  county  of  Arapahoe,  state 
of  Colorado,  against  Edward  C.  Baggs,  as  receiver  of  the  Den- 
ver City  Railroad  Company,  wherein  they  alleged  and  charged 
in  substance  that  the  death  of  said  Mary  E.  Martin  was  occa- 
sioned by  the  fault  and  negligence  of  certain  persons  in  the 
employ  of  said  receiver  who  were  at  the  time  engaged  in  oper- 
ating said  car  for  and  in  behalf  of  the  receiver,  and  wherein 
they  claimed  damages,  in  accordance  with  the  laws  of  the 
state  of  Colorado,  against  said  Edward  C.  Baggs,  in  his  capac- 
ity as  receiver,  in  the  sum  of  $5,000;  that  thereafter,  on  Sep- 
tember 19,  A.  D.  1898,  and  within  due  time,  said  receiver  pre- 
sented his  petition  and  bond  to  the  district  court  for  the  county 
of  Arapahoe,  praying  for  the  removal  of  said  cause  from  said 
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court  to  the  circuit  court  of  the  United  States  for  the  district 
of  Colorado  on  the  sole  ground  "  that  the  said  action  "  (the  one 
sought  to  be  removed)  "  is  one  arising  under  the  laws  of  the 
United  States  and  is  ancillary  to  said  action  and  proceeding' in, 
the  said  circuit  court  of  the  United  States  for  the  district  of 
Colorado,  -wherein  the  said  Central  Trust  Company  of  New- 
York  is  complainant  and  the  said  The  Denver  City  Railroad 
Company  is  defendant; "  that  said  application  for  removal  was 
thereafter  granted  on  September  21,  A.  D.  1898,  by  an  order 
duly  made  by  said  district  court  for  the  county  of  Arapahoe ; 
that  thereafter  a  trial  of  said  cause  was  had  in  the  circuit  court 
of  the  United  States  for  the  district  of  Colorado,  and  on  said 
trial  a  judgment  was  recovered  against  said  Edward  C.  Baggs, 
in  his  capacity  as  receiver  of  the  Denver  City  Eailroad  Com- 
pany, in  the  sum  of  $3,000.  Afterwards,  in  due  season,  to  wit, 
on  July  18, 1899,  said  judgment  having  been  rendered  on  July 
12, 1899,  the  record  in  said  cause  was  duly  removed  by  writ  of 
error  to  the  United  States  circuit  court  of  appeals  for  the  eighth 
circuit,  where  it  still  remains,  the  cause  being  as  yet  undecided. 

And  the  said  United  States  circuit  court  of  appeals  hereby 
certifies  that,  to  the  end  that  it  may  properly  decide  said  case, 
it  desires  the  instruction  of  the  supreme  court  of  the  United' 
States  upon  the  following  questions  or  propositions  of  law  aris- 
ing therein,  which  are  duly  raised  and  presented  by  the  record 
in  said  case,  said  questions  being  as  follows : 

First.  In  view  of  the  provisions  contained  in  section  3  of  the 
judiciary  act  approved  on  March  3,  1887  (25  Statutes,  ch.  866, 
p.  436),  permitting  receivers  appointed  by  any  court  of  the 
United  States  to  be  sued  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected  with  such  property, 
without  the  previous  leave  of  the  court  in  which  such  receiver 
is  appointed,  was  it  competent  for  said  Edward  C.  Baggs,  as. 
receiver  of  the  Denver  City  Railroad, Company,  to  remove  said 
cause  from  the  district  court  of  Arapahoe  county,  wherein  he 
was  sued,  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Colorado  ? 

Second.  Did  said  circuit  court  for  the  district  of  Colorado, 
by  virtue  of  the  aforesaid  removal,  acquire  lawful  jurisdiction 
of  said  cause  and  power  to  render  the  aforesaid  judgment 
therein  ? 
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la  witness  whereof  the  undersigned,  judges  of  the  said  United 
States  circuit  court  of  appeals  for  the  said  eighth  circuit,  have 
hereunto  set  their  hands  this  5th  day  of  February,  A.  D.  1900, 
at  St.  Louis,  Missouri,  and  hereby  order  and  direct  that  the 
foregoing  certificate  be  filed  in  said  circuit  court  of  appeals, 
and  by  the  clerk  of  said  court  be  duly  forwarded  to  the  su- 
preme court  of  the  United  States. 

Heney  C.  Caldwell, 

Walter  H.  Sanboen, 
Amos  M.  Thayee, 
Judges  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 

I,  John  D.  Jordan,  clerk  of  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit,  do  hereby  certify  that  the 
foregoing  'certificate  in  the  case  of  Edward  C.  Baggs,  as  re- 
ceiver of  the  Denver  City  Eailway  Company,  plaintiff  in  error, 
V.  Albert  G.  Martin,  Harry  D.  Martin,  and  Herman  H.  Mar- 
tin, defendants  in  error,  No.  1308,  December  term,  A.  D.  1899, 
wa,s  duly  filed  and  entered  of  record  in  my  office  by  order  of 
said  circuit  court  of  appeals,  and,  as  directed  by  said  court,  the 
said  certificate  is  by  me  forwarded  to  the  supreme  court  of  the 
United  States  for  its  action  thereon. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  United  States  circuit  court  of  appeals  for 
the  eighth  circuit,  at  the  city  of  St.  Louis,  Missouri,  this  5th 
day  of  February,  A.  D.  1900. 

[seal.]  John  D.  Joedan, 

Clerk  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

[Indorsed:]  Original.  U  S.  Circuit  Court  of  Appeals, 
Eighth  Circuit,  December  term,  1899.  No.  1308.  Edward  C. 
Baggs,  as  Eeceiver,  etc.,  plaintiff  in  error,  v.  Albert  G.  Martin 
et  al.  Certificate  of  questions  to  Supreme  Court  of  the  United 
States.    Filed  February  5,  1900.        John  D.  Joedan,  Clerk. 

Indorsed  on  cover:  File  No.  17,645.  U.  S.  C.  C.  of  Appeals, 
Eighth  Circuit.  Term  No.  205.  Edward  C.  Baggs,  as  Eeceiver 
of  the  Denver  City  Eailroad  Company,  plaintiff  in  error,  v. 
Albert  G.  Martin,  Harry  D.  Martin,  and  Herman  H.  Martin. 
(Certificate.)    Filed  February  15,  1900. 
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"Form  33.  Another  Certified  Question. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SECOND  CIRCUIT. 

Present:  The  Honorable  "William  J.  Wallace,  the  Honorable 
E.  Henry  Lacombe,  the  Honorable  Nathaniel  Shipman,  Circuit 
Judges. 

The  United  States,  Appellant,  ] 

vs.  V 

Austin  Nioholls  «fc  Company,  Appellees.  ) 

Certification  of  Questions  to  the  Sujprem.e  Court,  under  the  Act 
of  March  3,  1891. 

This  cause  came  before  this  court  upon  appeal  from  a  decis- 
ion of  the  circuit  court,  southern  district  of  New  York,  revers- 
ing a  decision  of  the  board  of  general  appraisers  which  affirmed 
the  action  of  the  collector  of  the  port  of  New  York  relating 
to  the  assessment  of  duty  on  certain  imported  merchandise. 

As  to  a  certain  question  of  law  arising  therein,  this  court  de- 
sires the  instruction  of  the  supreme  court  for  its  proper  decision. 

STATEMENT   OF   FACTS. 

The  importation  was  under  the  tariff  act  of  1894,  and  con- 
sisted of  glass  bottles  holding  not  more  than  one  pint  and  filled 
with  goods  dutiable  at  ad  valorem  rates. 

QUESTION   CEETIFIED. 

Upon  the  facts  set  forth,  the  question  of  law  concerning 
which  this  court  desires  the  instruction  of  the  supreme  court 
for  its  proper  decision  is: 

"Should  the  value  of  the  bottles  filled  with  ad  valorem 
goods  be  added  to  the  dutiable  value  of  their  contents  under 
section  19  of  the  customs  administrative  act  of  1890,  to  make 
up  the  dutiable  value  of  the  imported  merchandise  ?  " 

In.  accordance  with  the  provisions  of  section  6  of  the  act  ot 
March  31,  1891,  establishing  courts  of  appeal,  etc.,  the  fore- 
going question  of  law  is  by  the  circuit  court  of  appeals  for  the 
second  circuit  hereby  certified  to  the  supreme  court. 

W.  J.  "Wallace, 

Circuit  Judge. 
.E.  Henry  Laoombe, 

Circuit  Judge. 
N.  Shipman, 

Circuit  Judge. 
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TJnited  States  of  America,  ) 
Second  Circuit.  ) 

I,  "William  Parkin,  clerk  of  the  United  States  circuit  court 
of  appeals  for  the  second  circuit,  do  hereby  certify  that  the 
foregoing  certificate  in  the  case  entitled  The  United  States 
against  Austin  NiohoUs  &  Company,  was  duly  filed  and  en- 
tered of  record  in  my  ofiice  by  order  of  said  court  on  the  7th 
day  of  February,  1901,  and  as  directed  by  said  court  the  said 
certificate  is  by  me  forwarded  to  the  supreme  court  of  the 
United  States  for  its  action  thereon. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name 
and  affixed  the  seal  of  the  said  United  States  circuit  court  of 
appeals  for  the  second  circuit,  this  7th  day  of  February,  1901. 

[seal.]  "Wm.  PAEKIlir, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Form  34.  Petition  for  Certificate  for  Records  in  thei  Depart- 
ments at  Washington  to  he  Used  as  Evidence. 

SUIT  PENDING  IN  UNITED  STATES  CIRCUIT  COURT,  WESTERN 
DISTRICT  OF  TEXAS,  BROWNSVILLE  DIVISION. 

C.  B.  CoMBE,  Ex'r,      ) 

vs.  V  No.  21.    In  Equity. 

James  Stillman  et  al.  ) 

To  tJte  Judges  flf  said  Court: 

The  petition  of  C.  B.  Combe,  independent  executor  of  Ste- 
phen Powers,  deceased,  and  the  plaintiff  in  the  above  stated 
cause,  respectfully  represents  unto  your  honors  that  on  June 

14, 1897,  he  filed  his  bill  in  said  cause  against and 

,  in  which  he  alleged  in  substance,  among  other  matters, 

that  on  or  about  April  26, 1895,  defendants and 


collected  from  the  government  of  the  United  States  the 

sum  of  $160,000,  the  purchase-money  of  Fort  Brown  Military 
Reservation  and  compensation  for  its  use  and  occupation ;  that 
said  money  is  a  trust  fund  in  the  hands  of and 


for  the  use  and  benefit  of  plaintiff,  executor,  and  others 

mentioned  in  the  bill ;  that and • have  con- 
verted said  fund  to  their  own  use,  and  prayer  is  made  in  said 
bill  for  the  enforcement  of  said  trust. 
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That  on  June  14,  1897,  plaintiff  filed  in  this  suit  an  applica- 
tion for  an  interlocutory  decree  requiring  said and 

to  pay  the  $160,000  into  the  registry  of  this  court, 

or  into  the  hands  of  a  receiver,  as  your  honors  may  direct;  and 

notice  has  (been)  given  to ■ and that  said 

application  will  be  presented  to  the  court  for  action  thereon, 
at  Austin,  Texas,  on  July  15,  1897. 

That  on  the  hearing  of  said  application,  and  upon  the  final 
hearing  of  this  cause,  a  material  issue  will  be  whether  or  not 

the  defendants and did  in  fact  collect  and 

receive  from  the  government  of  the  United  States  the  said  fund 
of  $160,000 ;  and  that  on  the  hearing  of  such  issue,  a  certified 
transcript  of  all  the  records  of  the  government  of  the  United 

States  in  regard  to  the  payment  of  said  fund  to and 

and  their  receipt  and  acquittance  for  the  same,  will 

be  competent  and  material  evidence  for  the  plaintiff  and  other 
beneficiaries  of  said  trust,  and  essential  to  the  ends  of  justice 
in  this  suit;  and  plaintiff  is  advised  that  such  transcript  of 
said  records  cannot  be  obtained  by  the  plaintiff  from  the  gov- 
ernment of  the  United  States  except  upon  the  certificate  of 
this  court  that  it  (the  transcript)  is  essential  to  the  ends*of 
justice. 

That  no  effort  is  made  in  this  suit  to  in  any  manner  affect 
the  rights  and  interests  of  the  government  of  the  United  States 
in  Fort  Brown  Military  Reservation,  nor  in  regard  to  the  pay- 
ment of  said  fund  to and ;  but  the  bill  filed 

herein  fully  recognizes  the  validity  of  the  government's  title  to 
Fort  Brown  Military  Reservation  and  the  validity  of  the  pay- 
ment of  the  $160,000  to and . 

"Wherefore  petitioner  prays  that  this  court  may  speedily  cer- 
tify to  the  proper  departments  of  the  government  at  Washing- 
ton that  a  certified  transcript  of  said  records  is  essential  to 
the  ends  of  justice  in  this  cause,  as  evidence  on  behalf  of  plaint- 
iff and  others  claiming  an  interest  in  said  fund,  and  request 
that  the  same  be  furnished  to  plaintiff's  counsel. 

0.  L.  Bates, 
Counsel  for  Plaintiff. 
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FoEM  35.  Order  Granting  Certificate  for  Records  in  the  De- 
partments at  Washington  to  he  Used  as  Evidence. 

U.  a  CIRCUIT  COURT,  WESTERN  DISTRICT  OF  TEXAS,  BROWNS- 
VILLE DIVISION. 

0.  B.  Combe,  Ex'r,       ) 

vs.  [■  No.  21.    In  Equity, 

Jambs   Stillmak  et  al.  ) 

Be  it  remembered  that  in  the  above  stated  cause,  on  June 
25,  189Y,  in  open  court  at  San  Antonio,  Texas,  upon  applica- 
tion of  the  plaintiff,  it  is  ordered,  adjudged  and  decreed  by 
the  court,  that  it  be  certified,  and  the  court  doth  hereby  cer- 
tify to  the  president  of  the  United  States,  and  to  the  attorney- 
general  of  the  United  States,  and  to  the  secretary  of  war,  and 
the  secretary  of  the  treasury  of  the  United  States,  that  in  this 
cause  it  is  essential  to  the  ends  of  justice  that  the  plaintiff  be 
immediately  furnished  by  the  government  with  a  certified 
transcript  of  all  the  records  of.  the  government  in  regard  to 

the  payment  by  it  to  defendants and of  the 

sum  of  $160,000  as  the  purchase-money  of  Fort  Brown  Military 
Keservation  at  Brownsville,  Cameron  county,  Texas,  and  for 
use  and  occupation  thereof,  and  also  a  certified  transcript  of 

the  receipt  of  said and for  said  money.    It 

is  further  ordered  that  this  order  be  entered  upon-the  minutes 
of  the  court  in  San  Antonio  division,  and  a  certified  copy  of 
same  be  furnished  by  the  clerk  of  this  court  to  plaintiff's  coun- 
sel; and  that  the  original  of  the  order  be  then  filed  in  Browns- 
ville division,  and  entered  upon  the  order  book  there.  It  is 
further  ordered  that  the  written  application  of  plaintiff  upon 
,  which  this  order  is  obtained  be  now  filed  and  then  transmit- 
ted to  the  Brownsville  division  and  filed  with  the  papers  in 
this  cause. 

Ordered,  adjudged  and  decreed  in  open  court  at  San  An- 
tonio, this  June  25,  1897. 

(Signed)  T.  S.  Maxet,  Judge. 

FoEM  36.  Subpmna  in  Chancery. 

The  President  of  the  United  States,  To ,  Geeeting: 

Tou  are  hereby  commanded  that  laying  all  matters  aside 
you  cause  an  appearance  to  be  entered  for  you  before  the 
honorable  the  United  States  circuit  court  for  the  western  dis- 


FORMS   IN    EQUITY.  1293 

trict  of  Texas,  at  Erownsville,  in  chancery  sitting,  on  or  before 
the  first  Monday  in  August,  A.  D.  1897,  then  and  there  to 
appear  and  answer  the  exigency  of  a  certain  bill  of  complaint 

of ,  exhibited  and  filed  in  the  oflBce  of  said  court  on 

the  14:th  day  of  June,  A.  D.  1897,  against and , 

and  do  further  receive  what  shall  then  and  there  be  considered 
in  that  behalf ;  and  this  you  are  not  to  omit  under  penalty  of 
two  hundred  dollars. 

Witness  the  Honorable  Melville  "W".  Fuller,  chief  justice  of 
the  United  States,  and  the  seal  of  said  circuit  court,  hereunto 
affixed  at  Brownsville,  this  l^th  day  of  June,  1897. 

[sEAL-j  D.  H.  Haet, 

Clerk  U.  S.  Circt.  Gt.,  W.  D.  T. 

The  defendant, ,  is  required  to  enter  his  appear- 
ance in  the  above  suit  on  or  before  the  first  Monday  in  Au- 
gust, 1897;  otherwise  the  bill  of  complaint  filed  against  him 

wiU  be  taken  ^o  confesso. 

D.  H.  Haet,  Clerk. 
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Beferences  are  to  sections. 

A. 

A  CASE  AT  LAW  — 

in  the  English  chancery,  739.    * 
procedure,  739. 
ABATEMENT  — 
plea  of,  254. 

See  Abatement  and  Revivoe;  Bill  of  Revivoe;  Plea  in  Equity; 
Revivor  and  Supplement. 

ABATEMENT  AND  REVIVOR  — 

abatement  of  suit  in  equity,  638,  634 
by  death,  634,  635. 

by  marriage  of  female  plaintiff,  684,  635. 
by  dissolution  of  corporation,  684,  635. 
bills  of  revivor,  635,  636,  650-653. 

original  in  nature  of,  635,  686,  650-653. 

bills  of  revivor  and  supplement,  635,  636,  650-653. 

distinction  between,  635,  636,  650-652. 

frame  of,  652. 

parties  to,  653. 

defenses  to,  653. 

when  appropriate  remedies,  635, 686,  650-651 

order  of  revivor,  653. 

in  English  chancery,  653. 

in  federal  equity,  653. 
plaintiff's  right  to  revive,  654 

representatives,  654 
defendant's  right  to  revive,  655,  656. 

representatives,  655,  656. 

ACCOUNT  — 

method  of  taking  by  master,  752-781. 

See  Proceedings  in  the  Master's  Office;  Receivers. 

ACCOUNTING  — 

procedure  in,  752-781. 

See  Answer;  Original  Bill  in  Equity;  Proceedings  in  the 
Master's  Office;  Receivers. 
AMENDMENTS.  See  Answer;  Original  Bill  in  Equity;  Plea  in  Equity. 
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Eeferencea  are  to  sections, 
AN  ACTION  AT  LAW  — 

in  the  English  chancery,  738. 
retaining  bill  with  liberty  to  bring,  738. 
in  suits  for  partition,  738. 
procedure  in,  738. 

ANSWERS  — 

when  filed,  173,  307. 

upon  overruling  plea  or  demurrer,  807. 

before  bill  taken  pro  confesso,  by  leave  of  court,  307. 
dilatory  objections  not  presented  by,  808. 

exceptions  to,  as  to  parties,  308. 
twofold  office  of,  309. 

a  pleading  to  state  defense,  309. 

examination  of  defendant  for  discovery,  309. 

contains  what,  309. 

defensive  allegations,  809. 
discovery,  309. 

the  two  parts  indiscriminately  blended,  309. 
general  nature  of,  as  a  defense,  310. 

defined  by  Lord  Kedesdale,  310. 

method  of  statement,  309,  310. 

essential  ultimate  facts  to  be  averred,  310. 

deeds  and  writings  pleaded  according  to  their  legal  effect,  810. 
any  number  of  consistent  defenses  set  up  in,  311,  313. 

defenses  must  be  consistent,  311. 
■what  defenses  must  be  set  up  by,  313. 

illustrations  of  the  rule,  313. 
any  defense  to  the  merits  may  be  set  up  by,  313-315. 

United  States  equity  rule  regarding,  314,  315. 
judicial  construction  of,  314)  315. 
effect  of,  314,  315. 

rule  stated  by  Bradley,  Justice,  315. 
defendant's  duty  to  make  discovery,  816-819. 

general  rule,  816. 

in  suits  for  accounting,  316. 

material  allegations  of  the  bill  must  be  admitted  or  denied,  817. 

belief  stated,  when,  317. 

controversy  waived,  when,  317. 

must  answer  positively,  when,  317. 

must  seek  information  to  enable  him  to  give  discovery,  318. 

corporations  must  give  discovery,  818. 

discovery  of  deeds  and  documents,  819. 
exceptions  to  the  rule  requiring  defendant  to  give  discovery,  320,  821. 

manner  of  making  objection  to  giving  discovery,  321. 
evidence  for  defendant,  when,  332-324. 

rule  stated,  322-824. 

not  when  it  alleges  matter  in  avoidance,  324 

rule  stated  by  Chancellor  Kent,  331 
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Eef  erences  are  to  sections. 
ANSWERS  (continued)  — 

when  responsive,  333. 

rule  determining  wlien  answer  is  responsive,  339. 
answer  must  be  tested  by  the  rules  of  evidence,  833. 

subjected  to  all  the  tests  of  truth,  333. 
admissions  of,  conclusive  on  defendant,  325. 

acts  as  an  estoppel,  325,  338. 

facts  admitted  no  longer  in  issue,  335, 

when  oath  is  waived,  328. 
answer  of  one  defendant  not  evidence  against  co-defendant,  326. 

rule  stated,  326. 

exception,  partners,  336. 
when  answer  of  one  defendantiinures  to  benefit  of  co-defendant,  330. 

rule  stated,  330  and  note  3. 
answers  in  patent  suits,  331-388. 

federal  statutory  regulations,  831,  833. 

requisites  of,  331-333. 

principles  and  procedure,  331-338. 
form  of,  336. 
signature  and  oath  of  defendant,  337. 

form  of  oath,  387. 
answer  of  married  woman,  338. 

nature  of,  338. 
answer  of  infant,  339. 

by  guardian  ad  litem,  339,  340. 
answer  of  idiots  and  lunatics,  341. 

by  committee,  when,  341. 

by  guardian  ad  litem,  when,  341, 
answer  of  corporation,  343. 

under  common  seal,  343. 

compelled  by  distringas  and  sequestration,  348. 
amending  and  filing  supplemental  answers,  343-348. 

ancient  English  practice,  343. 

new  rule  adopted  by  Lord  Thurlow,  343. 

based  on  considerations  of  public  policy,  843, 

new  rule  stated  by  Chancellor  Walworth,  343. 

adopted  in  the  federal  courts,  844. 

when  answer  may  be  amended  or  supplemental  answer  filed,  346, 
847. 

requisites  of  application  to  amend  or  file  supplemental  answer,  845, 

further  answer,  when  filed,  348. 
procedure  to  compel  answer,  384 

regulated  by  United  States  equity  rules,  334. 

English  procedure  in,  not  followed  in  federal  courts,  384 
nominal  party  need  not  answer,  when,  885. 
taking  answer  oflE  the  file,  349. 

when  formally  defective,  349. 

not  as  a  punishment  for  contempt,  349,  ^ 
83 
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References  are  to  sections. 
ANSWERS  (continued)  — 

exceptions  to  answers  for  insuflBiciency,  353-360. 
defined,  353. 
office  of,  353. 
when  sustained,  351 
when  answer  not  under  oath,  355. 

rule  stated,  355. 
form  and  requisites  of,  356. 
when  to  be  filed,  357. 
procedure  on,  358. 

are  set  down  for  hearing  before  the  court,  358. 
English  practice  in  this,  not  followed,  858. 
further  answer  upon  siistaining,  359,  360. 
costs  of,  360. 
exceptions  to  answer  for  scandal  and  impertinence,  361-363. 
scandal  defined,  361. 
impertinence  defined,  361. 
must  be  supported  in  toto,  363. 
filing  and  procedure  thereon,  363. 
See  Discovery. 
APPEALS  IN  EQUITY  — 

decree  in  equity  reviewed  on  appeal  only,  790. 
of  civil-law  origin,  790. 
nature  of,  790. 

removes  both  law  and  fact,  790. 
distinction  between,  and  writ  of  error,  790. 
writ  of  error  defined,  790. 
of  common-law  origin,  790. 
judgment  on,  790. 
exclusive  rule  of  appellate  jurisdiction,  791. 

furnished  by  judiciary  act  of  March  3,  1891,  791. 
appellate  procedure  not  changed  by,  791.  • 
purpose  of  the  act,  791-794. 
over  state  courts,  not  affected  by,  795. 
pecuniary  limit  on,  793,  794 

none  on,  from  circuit  and  district  courts,  793. 
amount  of  on,  from  circuit  court  of  appeals,  794. 
appellate  jurisdiction  of  the  supreme  court,  795-804,  810-818. 
over  state  courts,  795. 

not  affected  by  act  of  March  3,  1891,  795. 
when  it  exists,  795. 
federal  question,  795. 
when  raised,  795. 
presented  to  the  state  court,  795. 
decided,  795. 
propositions  regarding,  stated  by  supreme  court,  795. 
over  circuit  and  district  courts,  796-804 
six  classes  of  cases,  796. 
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Eeferenoes  are  to  sections. 
APPEALS  IN  EQUITY  (continued)  — 

upon  jurisdiction  alone,  797,  798. 
when  it  lies,  797. 
election  of  appeals,  797. 
certifying  question  of,  798. 
procedure,  798. 
cases  arising  under  constitution  and  laws,  799,  800. 
three  classes  of  cases,  799. 
when  it  arises,  799. 
all  questions  decided  on,  799. 
habeas  corpus,  when,  800. 
time  allowed  to  take,  801. 

two  years,  801. 
time  allowed  to  certify  question  of  jurisdiction,  803. 

during  the  term,  802. 
from  final  decrees  only,  803. 
over  circuit  court  of  appeals,  810-818. 
three  methods  of  appeal,  810-818. 
certified  question,  810-813. 
in  what  cases,  811. 
procedure,  812. 
requisites  of  certificate,  813. 
certiorari,  810,  814-816. 
in  what  cases,  814. 
when  issued,  815. 
requisites  of  application,  816. 
appeals  and  writs  of  error,  817. 
time  allowed  for,  818. 
time  allowed  for,  one  year,  818. 
appellate  jurisdiction  of  the  circuit  courts  of  appeals  over  circuit  and 
district  courts,  805-809. 
classes  of  cases  where  appeal  lies,  805-809. 
in  civil  cases,  805. 
in  criminal  cases,  805. 
in  ancillary  suits,  807. 
time  allowed  for  taking,  808. 

six  months  only,  808. 
interlocutory  appeals,  805. 
in  what  cases  allowed,  805. 
granting  injunction,  805. 
continuing  injunction,  805. 
refusing  injunction,  805. 
dissolving  injunction,  805. 
time  allowed  for,  805-809. 
thirty  days  only,  805,  809. 
judgments  and  decrees  of,  when  final,  806,  807. 

when  jurisdiction  depends  on  citizenship  or  alienage,  806. 
under  patent  laws,  806. 
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Beferences  are  to  sections. 
APPEALS  IN  EQUITY  (continued)  — 

criminal  laws,  806. 

in  admiralty,  when,  806. 

in  ancillary  suits,  when,  807. 
appellate  procedure  in  federal  courts,  Sift 
English  adopted,  819. 

changed  by  court  rules,  819. 
petition  for  appeal,  820. 

amended,  when,  830. 

prayer  for  appeal,  821. 
assignments  of  errors,  820. 

requisites  of,  820. 

prayer  for  reversal,  820. 

to  ruling  upon  master's  report,  820. 

to  ruling  on  evidence,  83(X 

to  charge  of  court,  820. 
allowance  of  appeal,  821. 

in  term  or  vacation,  82L 

what  is,  821. 

procedure  to  perfect,  821,  833. 
procedure  to  obtain  appeal  stated  hj  Chief  Justice  Fuller,  822. 
citation  on  appeal,  831-823. 

when  required,  821,  832. 

when  not  required,  821,  833, 

service  of,  833. 

on  attorney,  823. 
supersedeas  bond,  834. 
cost  bond  in  interlocutory  appeals,  835. 
appeals  returnable  in  thirty  days,  838L 
docketing  case  and  filing  record,  837. 

rule  regarding,  837. 
parties  to  appeals,  828-831. 

from  joint  decree,  838. 

summons  and  severance,  828. 

from  several  decree,  839. 
death  of  party  after  decree  and  before  appeal,  830L 

after  appeal,  831. 
transcript  of  the  record  on  appeal,  832,  833. 

what  to  contain,  833,  833. 

original  papers,  when,  832. 

translations,  833. 

certiorari  for  diminution  of,  834. 

printing  of,  885. 

objections  to  evidence  in,  837. 

must  be  taken  in  court  below,  837. 
briefs  on  appeal,  836. 

requisites  of,  836. 
of  appellant's,  836. 
of  appellee's,  836. 
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References  are  to  sectiona. 
APPEALS  IN  EQUITY  (continued)  — 

judgments  and  decrees  on  appeal,  838,  839. 

statutory  provisions.  888. 

from  decree  of  dismissal,  838. 

on  interlocutory  appeals,  839. 
final  decree,  when,  839. 
rehearing,  840. 

petition  for,  when  presented,  840. 

must  be  printed,  840. 

requisites  of.  840. 

no  oral  argument  on,  unless,  840. 
mandates,  841. 

issue,  when,  841. 

of  course,  841.  * 

duty  of  lower  court  to  obey,  841. 

enforced  by  mandamus,  841. 

correction  of,  841. 

decree  entered  in  accordance  with,  not  appealable,  841. 
See  CoKRECTiON  of  Decrees;  Rehearing. 

APPEARANCE  OF  DEFENDANT  — 
definition  of,  161. 
when  to  be  entered,  161. 
how  made,  161. 

personally  or  by  solicitor,  161. 

entered  on  order  book,  161. 
general  and  special  appearances,  98, 159, 163. 
effect  of  general  appearance,  98,  159,  162. 

waives  defect  in  process  and  service,  98,  159,  163. 

waives  personal  privilege  to  be  sued  in  particular  district,  98, 159, 
163. 

authorizes  personal  decree,  when,  163. 

filing  petition  for  removal  is  not,  163. 

cannot  be  withdrawn  without  notice  and  leave  of  court,  163, 

rule  stated  by  Chief  Justice  Taney,  163. 
special  appearance,  when  proper,  98, 159, 163. 

to  quash  illegal  process  or  service,  163. 

to  insist  on  plea  of  personal  privilege,  98,  159,  163. 

plea  to  merits  under,  not  a  waiver  of  objection  to  jurisdiction,  9^ 
159,163. 
effect  of  failure  to  enter  appearance,  161, 163-165. 

bill  taken  as  confessed,  161, 163-165, 

ASSETS  — 

administration  of,  783-785. 
procedure  in,  783-785. 
See  Proceedings  in  the  Master's  Office;  Receivers. 
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References  are  to  sections. 

B. 

BILL  IN  EQUITY.   See  Bill  of  Revivok;  Original  Bill  in  Equitt; 

Supplemental  Bills. 

BILL  OF  REVIEW  — 
remedy  of,  710-717. 
procedure  on,  710-717. 

See  Correction  of  Decrees;  EEHEARma 

BILLS  OF  REVIVOR  — 

when  suits  become  defective  or  abated,  633,  634. 
abatement,  683,  634 

by  death  of  plaintiflf,  634,  830,  831. 

by  death  of  defendant,  634,  830,  831. 

by  marriage  of  female  plaintiflf,  634 

by  dissolution  of  corporation,  634 
classification  of  bills  to  revive  and  continue  suits,  635. 

English  chancery  remedies  adopted  in  federal  courts,  636. 
revivor  derived  from  civil  law,  649. 
revivor  in  federal  equity,  650. 

United  States  equity  rule,  650. 
bills  of  revivor,  651,  653. 

nature  of,  651,  653. 

frame  of,  651,  653. 

parties  to,  653. 

when  appropriate  remedy,  651,  653. 

defenses  to,  653. 
original  bill  in  nature  of  a  bill  of  revivor,  651,  658, 

nature  of,  651,  653. 

frame  of,  651,  653. 

parties  to,  651,  653. 

when  appropriate  remedy,  651,  653. 

defenses  to,  651,  653. 
bill  of  revivor  and  supplement,  651,  653. 

nature  of,  651,  653. 

frame  of,  651,  653. 

parties  to,  651,  653. 

when  appropriate  remedy,  651. 

defenses  to,  651,  653. 
order  of  revivor,  653. 

in  the  English  chancery,  653. 

in  federal  equity,  653. 

in  cross-causes,  653. 
plaintiff's  right  to  revive,  654 

of  representatives,  654 
defendant's  right  to  compel  plaintiflE  to  revive,  655. 
defendant's  right  to  revive,  656,  830,  831. 

after  decree,  656,  830,  831. 
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Beferences  are  to  sectiona. 

BILLS  OF  REVIVOR  (continued)  — 
to  appeal,  656,  830,  831. 
of  representative,  656,  830,  831. 
appeal,  abatement  on,  830,  831, 
revivor,  880,  831. 
procedure,  830,  831. 

BILL  TO  CARRY  DECREE  INTO  EXECUTION  — 
nature  of,  657. 
frame  of,  657. 
in  federal  equity,  657. 

BOUNDARY  SUITS  — 

boundaries,  how  ascertained,  7§6. 
procedure  in,  726. 

C. 

CIRCUIT  COURT  OP  APPEALS.    See  Appeals  in  Equity. 

CONFLICT  OF  JURISDICTION  — 
in  receivership  cases,  612,  613. 
when  jurisdiction  attaches,  613. 
conflict  between  state  and  federal  courts,  613,  613. 
possession  of  the  res  by  the  court,  613. 

vests  court  with  power  to  decide  all  controversies  relating  to  it,  618. 

disables  other  courts  from  exercising  like  power,  613. 

rule  essential  to  orderly  administration  of  justice,  613. 

rule  not  restricted  to  cases  of  actual  seizure  of  property,  618. 

rule  of  special  importance  in  state  and  federal  courts,  613. 

CONSTITUTION  OF  THE  UNITED  STATES.    See  posf,  Index  to  Appen- 
dix L 

CONTEMPT— 

breach  of  injunction,  569-571. 

COPYRIGHTS  — 

protected  by  acts  of  congress,  555,  556. 
infringement  of,  enjoined,  555,  556. 

dramatic  and  musical  compositions,  556. 

writ  of  injunction  served  anywhere  in  the  United  States,  556. 
procedure,  556. 
restraint  of  copyright  frauds,  557. 
CORPORATIONS— 

citizenship  of,  88-91,  135. 
of  national  banks,  90. 
how  averred,  135. 
discovery  by,  duty  to  give,  58, 118,  318. 
parties  to  suits,  when,  55,  57. 
in  foreclosure  suits,  55. 

represented  by  trustee,  55. 
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References  are  to  sections. 

CORPORATIONS  (continued)  — 
suits  against,  88-91. 
domestic,  88-90. 

national  banks,  90. 
foreign,  91. 

where  to  be  brought,  88-91. 
service  of  process  on,  156. 
how  made,  156. 
statutory  mode  strictly  folio  wed,  156. 

CORRECTION  OF  DECREES  — 
four  remedies  for,  708-717. 

simple  petition,  708,  709. 

rehearing,  682-687,  708. 

bill  of  review,  708,  710-717. 

appeal,  708,  790-841. 
clerical  mistakes,  correction  of,  709. 
decree  pro  confesso,  set  aside  on  motion,  709. 
bill  of  review,  710-717. 

nature  and  oflQce  of,  710. 

English  chancery  procedure,  710,  711. 

remedy  in  federal  courts,  713,  713. 

for  errors  apparent,  within  what  time  filed,  713. 

parties  to,  714. 

leave  to  file,  when  necessary,  715. 

I)erformance  of  decree,  when,  716. 

after  appeal,  leave  of  appellate  court,  717. 
rule  stated,  717. 
See  Appeals  in  Equity;  Reheaeing. 

COSTS  — 

in  federal  courts,  843. 

regulated  by  statute  and  court  rules,  842. 

fees  allowed,  843. 
expense  of  administering  trust,  843. 

charge  on  estate,  843. 

counsel  fees,  843. 
in  equity,  844. 

general  rule,  844. 

prevailing  party  awarded,  844 

court  vested  with  a  discretion  in  awarding,  844 
unless  restrained  by  rule  or  statute,  844 

discretion  judicial,  844 

controlled  by  principles  of  equity,  844 
not  awarded  when  suit  dismissed  for  want  of  jurisdiction,  845. 
in  supreme  court,  846. 
CROSS-BILLS  — 
origin  of,  373. 

derived  from  the  civil  law,  373. 

statement  from  the  Forum  Romanum,  373. 
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References  are  to  sections. 
CROSS-BILLS  (continued)  — 
defined,  373,  374. 

by  Lord  Redesdale,  373. 

by  United  States  supreme  court,  874. 
essential  characteristics  of,  873-375. 

is  filed  by  a  defendant  to  original  bill,  875. 

is  filed  in  same  court  as  original  bill,  875. 

is  filed  against  plaintiff  or  other  defendants  in  original  bill,  375. 

subject-matter  of,  same  as  original  bills,  375. 

is  filed  for  discovery  or  complete  relief,  375. 

cannot  introduce  distinct  matters  not  embraced  in  original  bill,  375. 

is  ancillary  to  original  suit,  375. 

cannot  introduce  new  parties,  374,  375. 
must  be  germane  to  original  bill,  376. 

meaning  of  the  rule,  376. 

may  allege   additional  facts    connected  with  subject-matter  of 
original  bill,  376. 

may  bring  whole  matter  in  dispute  before  the  court,  376. 

directed  by  the  court,  when,  376. 
cross-bill  for  relief,  377. 

when  proper,  377. 

must  be  consistent  with  answer,  877. 

requisites  of,  377,  380. 
relief  on  answer  without  cross-bill,  when,  378. 

on  bill  for  specific  performance,  when,  378 

on  bill  for  an  accounting,  when,  378. 
cross-bill  for  discovery,  379. 

nature  and  scope  of,  379. 

necessity  of,  379. 

preserved  in  federal  courts,  379. 
form  and  requisites  of,  380. 

frame,  880. 

parties,  380. 

filing,  380. 
cross-bill  is  an  ancillary  suit,  381. 

service  of  subpoena  on,  383. 
priority  of  right  to  answer  to  original  and  crossbill,  383,  384 

plaintiff  in  original  has,  883. 

lost,  how,  388. 

enlarging  publication,  till  answer  of  cross-bill,  384. 
original  and  cross-bills  heard  together,  385. 
dismissing  original  bill,  386. 

effect  on  cross-bill,  386. 

carries  cross-bill,  when,  886. 

does  not  carry  cross-bill,  when,  386. 

cross-bill  retained  for  final  hearing,  when,  386. 
dismissal  of  cross-bill,  387. 

not  a  final  order,  887. 

no  appeal  from,  887. 

reviewed  on  appeal  from  final  decree,  387. 
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Eeferences  are  to  sections, 

D. 

DECISIONS  OF  STATE  COURTS  — 
on  general  principles  of  equity,  9. 

not  binding  on  federal  courts,  9. 
controlling  as  a  rule  of  property,  9,  70. 

DECREES  — 

definition  of,  689. 
form  of,  689. 
classified,  689. 

final,  689. 

interlocutory,  689. 
parts  of,  689. 

regulated  by  equity  rule,  689. 
drawing  up,  passing,  entering  and  enrolling  of,  690,  691. 

English  chancery  procedure,  690. 

nunc  pro  tune,  690. 
enrollment  of  in  federal  courts,  691, 

procedure,  961. 

nunc  pro  tunc,  691, 
interlocutory,  defined,  693. 
final,  defined,  693-695, 

rule  stated  by  United  States  supreme  court,  693-695, 
final,  on  demurrer,  694 

pleaded  in  bar,  694. 
in  foreclosure  suits,  695-697, 

when  final,  695. 

when  interlocutory,  695. 

money  decree  for  balance,  696, 

requisites  of,  final,  696. 
dependent  final  decrees,  698-700. 

more  than  one  final  decree  in  a  suit  in  equity,  698. 

upon  intervening  petitions  for  or  against  receivers,  700. 
in  personam  or  in  rem,  75,  76,  701. 

in  rem  under  federal  statute,  701, 
final,  pro  confesso,  702. 

when  entered,  165-167,  703. 

becomes  absolute,  when,  165-167, 702, 
against  infants,  703. 

on  strict  proof,  only,  703. 
liens  of,  704,  705. 

federal  statute  regulating,  704,  705, 

limitation  of,  705. 

state  laws  applied  to,  705, 
interest  on,  706, 

is  a  question  of  local  law,  706, 
damages  on,  upon  appeal,  707. 

rules  of  appellate  courts,  707. 
See  CoHRECTioN  OF  Decebbs;  Execution  oi"  Decrees, 
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References  are  to  sections. 
DEFENSE  TO  BILLS  — 
modes  of,  173. 
by  demurrer,  173, 177-216. 
by  plea,  173,  317-301 
by  answer,  172,  307-394 
by  disclaimer,  172,  305,  806. 
different  defenses  to  different  parts  of  bill,  173. 
demurrer  proper  defense,  when,  179. 
plea  proper  defense,  when,  222,  813. 
answer  proper  defense,  when,  312. 
disclaimer  proper  defense,  when,  305,  806. 

See  Answer;  Demurrer;  Disclaimer;  Plea  in  Equity. 
DEMURRER  —  ^ 

time  allowed  for  filing,  177. 
fixed  by  equity  rule,  177. 
may  be  enlarged  by  the  court,  177. 
not  bound  to  file  till  bill  purified  from  scandal  and  impertinence, 

177. 
duty  to  file  postponed  till  exceptions  disposed  of,  177. 
demurrer  in  equity  borrowed  from  common  law,  178. 
general  nature  of  demurrer  at  common  law,  178. 

did  not  deny  the  facts  averred  in  declaration,  178. 
was  general  or  special,  178. 

special  not  required  except  in  case  of  duplicity,  178. 
on  general,  could  assign  grounds  ore  tenus,  178. 
was  to  whole  or  part  only  of  declaration,  178. 
allowed  only  when  objection  appeared  on  face  of  declaration,  178. 
could  crave  oyer  of  deed  and  then  demur,  178. 
in  equity,  defined  by  Lord  Redesdale,  179. 
when  proper  defense,  179. 
principal  ends  of,  179. 
classification  of,  in  equity,  to  relief,  180-185. 
to  the  jurisdiction,  180-182,  186,  189. 

subject  not  appropriate  for  exercise  of  judicial  power,  186, 187. 
subject  not  within  the  jurisdiction  of  a  court  of  equity,  188,  189. 
adequate  remedy  at  law,  188,  189. 

some  other  court  of  equity  has  the  proper  jurisdiction,  190. 
want  of  federal  jurisdiction,  190, 191. 

jurisdiction  of  federal  courts  special  and  limited,  190,  191. 

derived  from  and  defined  by  constitution  and  laws  of  the  United 

States,  191. 
same  in  all  the  states,  191. 
not  varied  by  state  laws,  191. 
not  presumed,  191. 
presumptions  against,  191. 
jurisdictional  facts  must  be  averred,  191. 
this  principle  of  federal  jurisprudence  axiomatic,  191. 
bill  demurrable  when  federal  jurisdiction  not  shown  on  face 
of  bill,  191. 
duty  of  courts  to  deny  their  own  jurisdiction,  when,  135-191. 
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Beferences  are  to  sections, 

DEMURRER  (continued)  — 

that  the  subject-matter  of  the  suit  is  political  and  not  judicial,  186, 187. 
distinction  between  judicial  power  and  political  power,  186,  187. 
maintained  in  the  jurisprudence  of  England  and  America,  186, 

187. 
powers  of  government  divided  into  three  distinct  and  co-ordi- 
nate branches,  186,  187. 
each  confided  to  a  separate  magistracy,  186,  187. 
judicial  power  invoked  only  by  a  case  appropriate  for  its  exer- 
cise, 186,  187. 
no  jurisdiction  over  bill  to  protect  political  rights,  186,  187. 
power  to  levy  and  collect  taxes  is  political,  187. 
power  to  prescribe  rates  for  common  carriers  is  legislative,  187. 
inquiry  whether  rates  are  reasonable  is  judicial,  187. 
to  the  person  of  plaintiff,  180,  181,  1§3,  193,  193. 
want  of  capacity  to  sue  alone,  183,  193, 
a  married  woman,  183,  193. 
an  infant,  183,  193. 
an  idiot  or  lunatic,  183, 193. 
that  plaintiff  is  not  executor  or  administrator,  193. 
to  the  substance  of  the  bill,  184.  195-198. 

plaintiff  has  no  interest  in  subject-matter,  184 
plaintiff  has  no  title  to  institute  the  suit,  184. 
defendant  not  liable  to  plaintiff's  demand,  184. 
defendant  has  no  interest  in  the  subject-matter,  184 
plaintiff  not  entitled  to  the  relief  he  prays,  184 
value  insufficient,  184 
bill  does  not  embrace  whole  matter,  184 
want  of  proper  parties,  184,  194 
multifariousness,  184 193. 
statute  of  limitations.  184,  197. 
laches,  184, 196. 
statute  of  frauds,  198. 
bill  to  enforce  a  penalty  or  forfeiture,  184 
another  suit  pending  for  same  matter,  184 
to  form  of  bill,  184 

plaintiff's  abode  not  stated,  184 
bill  vague  and  uncertain,  184 
facts  not  alleged  positively,  184. 
plaintiff  does  not  offer  to  do  equity,  184. 
want  of  counsel's  signature  to  bill,  184 
absence  of  affidavit  to  bill  where  required,  184 
demurrer  to  discovery,  199,  300. 

classification  of  demurrers  to,  199. 
consequences  of  not  demurring  to,  300. 
defendant  may  in  his  answer  decline  to  give  discovery,  800. 
demurrers  to  bills  not  original,  301. 
to  supplemental  bills,  301. 
to  bills  of  revivor,  301. 
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Seferences  are  to  sections. 
DEMURRER  (continued)  — 

to  cross-bills,  201. 

to  bills  of  review  for  errors  apparent  of  record,  201. 

to  bills  of  review  for  new  matter,  201. 

to  bills  to  impeach  decree  for  fraud,  201. 
general  and  special  demurrers,  203. 

special  demurrers  defined,  302,  303. 

general  demurrers  defined,  303,  203. 

effect  of  federal  statute  of  jeofails,  203. 

in  equity  all  demurrers  must  express  the  cause,  303. 

only  general  is,  no  equity  in  the  bill,  303. 

requisites  of  demurrer  for  multifariousness,  303. 
demurrer  ore  terms,  304.  • 

must  be  co-extensive  with  the  demurrer  assigned  upon  the  record, 
304. 

reason  of  the  rule,  804 
statement  of  the  extent  of  the  demurrer,  305. 

may  be  to  whole  bill  or  to  a  part  of  bill,  305. 

separate  demurrers  to  separate  parts  of  bill,  305. 

demur  to  part,  plea  to  part  and  answer  to  part  of  bill,  305. 

must  express  particular  part  of  bill  designed  to  cover,  303. 

rule  stated  by  Chancellor  Walworth,  205. 
bad  in  part,  bad  in  whole,  306. 

is  an  entirety,  206. 

rule  stated  by  United  States  supreme  court,  306. 
demurrer  and  answer  to  same  matter,  307. 

latter  overrules  former,  207. 

rule  stated  by  Pardee,  Circuit  Judge,  307. 
demurrer  too  restricted,  308. 

English  chancery  rule,  308. 

United  States  equity  rule,  208. 
admissions  made  by  denmrrer,  209. 

admits  all  facts  well  pleaded,  309. 

does  not  admit  impossible  fact,  309. 

does  admit  averment  repugnant  to  fact  of  which  court  takes  ju- 
dicial notice,  309. 

does  not  admit  averments  of  law,  209. 

nor  meaning  of  instrument  averred,  209. 
nor  construction  of  statute,  209. 
nor  general  averments  of  fraud,  209. 

admissions  are  for  sake  of  argument  only,  309. 
speaking  demurrer,  310. 

defined,  210. 

not  allowed,  210. 
form  of  demurrer,  311, 

parts  of,  311. 

requisites  of,  311. 
certificate  of  counsel  and  affidavit  of  defendant,  313. 

necessity  for,  313. 

required  by  United  States  equity  rule,  313. 
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References  are  to  sections. 

DEMURRER  (continued)  — 

filing,  setting  down  and  argument  of  demurrers,  313. 
procedure  on,  213. 

plaintiff  may  set  it  down  for  argument,  313. 
defendant  may  set  it  down  for  argument,  313. 
how  set  down,  313. 
effect  of  allowing  demurrer,  314. 
a  bar  to  a  new  bill,  when,  814 
not  a  bar  to  a  new  bill,  when,  314 
rule  stated  by  United  States  supreme  court,  314 
amendment  of  bill  after,  314 
effect  of  overruling  a  demurrer,  315. 

procedure  upon,  215. 
no  demurrers  in  equity  to  answers  and  pleas,  216. 
method  of  testing  answer  as  a  defense,  316. 
method  of  testing  legal  svifSciency  of  plea,  216. 
DEPOSITIONS  OF  WITNESSES  — 

English  chancery  procedure  to  obtain,  390-396. 
all  evidence  taken  by  depositions,  390. 
two  exceptions  to  the  rule,  390. 

proving  deeds  viva  voce  at  the  hearing,  390. 
oral  examination  before  master,  390. 
two  kinds  of  examination  in  chancery,  391. 
examinations  in  chief,  391. 
examinations  de  bene  esse,  391. 
examinations  in  chief  defined,  391. 
was  the  regular  examination,  391. 
after  the  cause  was  at  issue,  391. 
was  final  and  absolute,  391. 

relied  on  unconditionally  at  the  hearing,  391.         r 
examinations  de  bene  esse  defined,  391. 
was  provisional  or  conditional,  391. 
before  cause  was  at  issue,  391. 
before  witnesses  could  be  regularly  examined,  331. 
to  protect  party  against  loss  of  evidence,  391. 
where  leave  was  granted  to  examine  de  bene  esse,  391. 

when  there  was  reason  to  apprehend  loss  of  material  testimony, 

391. 
when  witness  was  aged  and  infirm,  391. 
dangerously  HI,  391. 

intention  shortly  to  leave  kingdom,  391. 
only  one  witness  to  important  fact,  391. 
deposition  de  bene  esse  not  read,  if  witness  survived  and  in  king- 
dom at  time  of  regular  examination,  891. 
party  required  to  examine  In  regular  way  when  cause  at  issue, 

391. 
or  lose  testimony  altogether,  391. 
officers  before  whom  witnesses  were  examined,  393, 
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DEPOSITIONS  OP  WITNESSES  (continued)  — 

two  classes  of  oflSoers  authorized  to  examine  witnesses,  393. 

regular  examiners  of  the  court,  393. 

commissioners,  893. 
examiners  of  court  deiSned,  393. 

were  permanent  and  standing  officers  of  the  court,  392. 

no  commission  or  special  authority  issued  to  them,  393. 

examination  by  was  regarded  as  an  examination  in  court,  393. 

witnesses  residing  in  London,  or  within  twenty  miles,  exam- 
ined by,  393. 

or  if  they  were  willing  to  attend  before  examiner,  393. 
commissioners  defined,  393. 

not  officers  of  court,  393.* 

special  writ  called  commission  issued  to  them,  authorizing  them 
to  make  examination,  393. 

writ  issued  by  special  order  of  court,  393. 
method  of  proceeding  before  examiners,  393. 

on  original  interrogatories,  393. 

on  cross-interrogatories,  393. 

interrogatories  confined  to  issue  made  by  pleadings,  393. 

signed  by  counsel,  393. 

original  not  leading,  393. 

witnesses  examined  on,  seriatim,  393.  i 

examination  by  commissioners,  394. 

order  of  court  for  commission  to  examine,  394 

of  course,  394. 

order  necessary  before  writ  could  issue,  394. 

order  did  not  name  commissioners,  394 

nor  names  of  witnesses,  394. 
solicitors  named  commissioners,  394 
writ  issued,  394 

did  not  name  witnesses,  394. 

gave  power  to  examine  all  witnesses,  394 

upon  interrogatories  to  be  exhibited,  394 
commission  taken  out  separately  or  jointly,  394 
commissioners  required  to  take  oath,  394. 
interrogatories  presented  to  commissioners,  394 

witnesses  examined  on,  seriatim,  394 
examination  de  bene  esse,  395. 
by  examiner,  395. 
by  commissioner,  395. 
upon  written  interrogatories,  394. 
previous  order  of  court  allowing  necessary,  395. 
order  directed  examination  of  witness  nominatim,  395. 
affidavit  in  support  of  application  for  order,  395. 
examination  of  witnesses  abroad,  396. 

on  commission,  396. 

on  letters  rogatory,  396. 
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DEPOSITIONS  OF  WITNESSES  (continued)  — 
commission,  how  obtained,  396. 

on  petition  when  suit  in  chancery,  396. 

on  bill  in  chancery,  when  suit  was  at  law,  896. 
examination  ad  informandum  eonscientiam  judicis,  464- 

obsolete,  464. 
federal  equity  procedure  to  obtain  depositions  of  witnesses,  397-423. 
mode  of  proof  in  federal  equity,  897. 

controlled  by  federal  statutes  and  equity  rules,  397. 
three  months  allowed  to  take  testimony,  898. 
limitation  applies  to  both  parties,  398. 
time  enlarged  by  court,  upon  special  cause  shown,  398. 
four  methods  of  examination  in  chief,  406-411.    , 

according  to  common  usage,  406-408. 

by  commission  under  equity  rules,  406,  409. 

oral  examination  before  examiner,  406,  410. 

oral  examination  of  witnesses  in  open  court,  411. 
deposition  according  to  common  usage,  407,  408. 

common  usage  means  state  law,  407. 
deposition  on  commission  under  equity  rules,  409. 

commission  taken  out,  when,  409. 

interrogatories  filed,  409. 

ten  days'  notice,  409. 

commissioners  named,  by  whom,  409. 

last  interrogatory,  409. 

witness  must  answer,  how,  409. 

proper  procedure,  409. 
oral  examination  before  examiner,  410. 

procedure  before  examiner,  410. 

transmission  of  deposition  to  court,  410. 
oral  examination  in  open  court,  411, 

previous  order  requisite,  411. 

testimony  written  down,  411. 

made  part  of  the  record,  411. 

for  use  on  appeal,  411. 
examinations  de  bene  esse  in  federal  equity,  400-405. 

two  kinds  of  examination  de  bene  esse,  400-405. 

without  commission  under  act  of  congress,  400-404. 

on  commission  under  equity  rule,  400,  405. 

with  notice  under  act  of  congress,  400-404. 

without  notice  under  act  of  congress,  400-404 

notice  under  equity  rule,  400,  405. 

taken  abroad,  405. 
examination  de  bene  esse  under  act  of  congress,  401-404 

when  authorized,  401-404 

witness  lives  more  than  one  hundred  miles  from  place  of  trial, 
401,404 

witness  bound  on  voyage  to  sea,  401,  404 
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DEPOSITIONS  OF  WITNESSES  (continued)  — 

witness  about  to  go  out  of  United  States,  401,  404. 

witness  about  to  go  out  of  district  to  greater  distance  than  one 

hundred  miles  from  place  of  trial,  401,  404. 
witness  is  ancient  or  very  infirm, '401,  404 
statutes  strictly  construed,  404. 
manner  of  taking,  403. 
certificate  and  transmission,  403. 
when  deposition  de  bene  esse  may  be  read,  404 
when  witness  is  dead,  404 
when  witness  gone  out  of  United  States,  404 
when  witness  gone  to  a  greater  distance  than  one  hundred 

miles  from  place  of  titial,  404 
when  witness  by  reason  of  age,  sickness,  bodily  infirmity  or 
imprisonment  is  unable  to  travel,  404. 
attendance  of  witness,  procedure  to  compel,  412. 
subpoena  ad  testificandum,  413, 
process  of  contempt,  412. 
United  States  equity  rules  regarding,  412. 
federal  statutes  regarding,  412. 
distance  witnesses  required  to  travel,  414 
under  act  of  congress,  414 
not  more  than  forty  miles,  414 
not  out  of  county,  414 
under  equity  rule,  in  district,  414 
production  of  books  and  documents,  procedure  to  compel,  413. 
subpoena  duces  tecum,  413. 
process  of  contempt,  418. 
copies  of,  made  when,  413. 
biU  inperpetuam  rei  memoriam,  415. 
when  a  proper  procedure,  415, 
by  whom  filed,  415. 
requisites  of,  415. 
prayer  of,  415. 
derived  from  civil  law,  415. 
appearance  of  defendant  compelled,  how,  415. 
deposition  taken  under,  not  published  until  when,  415. 
federal  statute  regulating,  415. 
depositions  taken  in  District  of  Columbia,  416. 
vd  suits  pending  elsewhere,  416. 
procedure  in,  416. 
federal  statutes  regulating,  416. 
letters  rogatory  in  federal  equity,  417,  418. 
when  issued,  417. 

foreign  government  refusing  to  permit  execution  of  commis- 
sion, 417. 
derived  from  civil  law,  417. 
order  of  court  requisite  to  issue,  417. 
83 
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DEPOSITIONS  OF  WITNESSES  (continued)  — 
form  of,  417. 

procedure  in  relation  to,  417,  418. 
federal  statutes  regulating,  418. 
examination  to  impeach  competency  and  credibility  of  witnesses, 
419. 
I  procedure  in,  419. 

on  special  application  to  court,  419. 
order  of  court  requisite,  419. 
articles  filed,  419. 
demurrer  to  answering  interrogatories,  420. 
written  down  by  examiner,  430. 
procedure  on,  430. 
passed  on  by  the  court,  430. 
on  process  of  contempt,  430. 
or  on  certificate  of  commissioner,  420. 
certificate  set  down  for  ai'gument,  430. 
motions  to  suppress  depositions,  421. 
when  allowed,  421. 
when  not  allowed,  431. 
re-examination  of  witnesses,  433. 
when  allowed,  433. 

when  deposition  suppressed  on  ground  of  unintentional  irreg- 
ularity, 433. 
inadvertent  omission  in  answering,  422. 
.  for  omission  of  examiner,  433. 
if  ends  of  justice  require,  423. 
order  of  court  necessary  to  authorize,  432. 
passing  publication,  463. 
defined,  463. 

English  chancery  procedure,  463. 
federal  equity  procedure  in,  463. 
by  order  of  court,  463. 
by  consent,  463. 
enlarged  by  court,  463. 
DISCLAIMER— 
defense  by,  305. 
form  of,  305,  306. 
accompanied  by  answer,  305. 
decree  on,  305. 
procedure  in  regard  to,  306. 
exceptions  to  answer  accompanying,  30& 
no  exceptions  to  disclaimer,  306. 
motion  to  take  oflE  files,  when,  306. 
when  not  allowed,  306. 
withdrawal  of,  306. 
when  answer  not  required,  306, 


GENERAL    INDEX.  1315 

References  tire  to  sections. 

DISCLAIMER  (continued)  — 
decree  on,  306. 
put  in  upon  oath,  306. 
signed  by  defendant,  806. 

DISCOVERY-- 

plaintiff's  right  to,  118,  333,  233,  316-319, 630,  748,  759-762. 

in  aid  of  proof,  118. 

to  supply  want  of  proof,  118. 

is  given  in  defendant's  answer,  118,  232-336,  316-319. 

is  conclusive  on  defendant,  118,  507. 

estops  defendants  from  introducing  conflicting  evidence,  118,  507, 
748.  • 

in  the  master's  office,  630,  748,  759-762. 

in  interventions,  588,  637,  630. 

by  production  of  documents,  118,  335,  319,  630,  748,  763. 
duty  of  defendant  to  give  discovery,  118,  383-336,  316-318. 

of  documents,  118^235,  319, 360,  748,  762. 

manner  in  which  he  must  answer,  817. 

must  seek  information,  318. 

corporations  to  give,  318. 

must  give,  though  oath  waived,  118. 

without  specific  interrogatories,  118. 
when  defendant  not  compellable  to  give  discovery,  119,  320,  831. 

not  to  subject  himself  to  criminal  prosecution,  119,  320. 

nor  a  penalty  or  forfeiture,  119,  320. 

nor  his  own  title,  when,  119,  320. 

nor  anything  immaterial,  119,  320. 
no  man  bound  to  accuse  himself  of  any  crime,  119,  330. 

nor  be  a  witness  against  himself,  119,  330. 

nor  furnish  evidence  tending  to  convict  himself  of  crime,  119,  320. 

nor  to  forfeit  his  goods  for  an  offense  against  the  law,  119. 

private  papers  secure  from  unreasonable  search  and  seizure,  119. 

rights  secured  by  federal  constitution,  119. 

principles  stated  by  Bradley,  Justice,  119. 

law  of  discovery  in  England  in  harmony  with  federal  constitution, 
119. 
defendant  entitled  to  discovery  from  plaintiff,  118. 

equity  gives  reciprocity  of  discovery,  118,  379. 

must  file  cross-bill  to  obtain,  118,  379. 
documents  produced  on,  118. 
objection  to  giving,  how  made,  199,  200,  288,  331. 

demurrer  to,  199,  200. 

plea  to,  333-336. 

by  answer,  331. 
discovery  to  try  truth  and  validity  of  plea,  338-335. 

defendant  required  to  give,  233-385. 

given  in  answer  in  support  of  plea,  383-235. 
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DISMISSAL  OF  BILLS  — 
by  plaintiff,  658,  659. 

English  rule,  658. 

rule  in  federal  equity,  659. 
motion  by  defendant  to  dismiss,  660,  661. 

English  rule,  660. 

rule  in  federal  equity,  661. 
procedure  by  defendant  to  obtain  order,  662. 

on  default,  when,  663. 

of  course,  when,  663. 
order  suspended  or  altered  by  court,  when,  663. 
effect  of  dismissal,  663, 

ends  suit,  663. 

not  a  bar,  663. 
dismissal  after  election  to  proceed  at  law,  664* 

rule  stated,  664 

not  a  bar,  664 . 
effect  on  cross-bill,  665. 

cross-bill  carried,  when,  665, 

not  carried,  when,  665. 
for  want  of  jurisdiction,  666. 

E. 

ENGLISH  CHANCERY  PEOCEDUEE  — 
adopted  in  the  federal  courts,  16-18,  819. 
in  decrees,  690,  718,  719. 

dismissal  of  bills,  658,  660. 

interlocutory  applications  and  orders,  667. 

interventions,  635-637. 

we  exeat,  573. 

pro  interesse  suo,  588,  627. 

receiverships,  588. 

examination  of  witnesses,  890-396. 

injunctions,  586. 

pleadings,  33,  34  101-110,  348,  844  378. 

setting  down  cause  for  hearing,  676. 

master's  office,  761,  763,  764,  789. 

EQUITY  PEOCEDUEE  IN  THE  CIECUIT  COURTS  — 
early  statutory  regulations,  13. 
equity  rules  promulgated  in  1833,  14 
equity  rules  promulgated  in  1843,  15. 

now  in  force,  15. 
English  chancery  procedure  adopted  in  cases  not  covered  by  statute  or 
rule  of  court,  16,  17. 
not  as  positive  rules,  but  just  analogies,  16,  17. 
English  chancery  orders  form  part  of,  17,  18. 
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EQUITY  PROCEDURE  IN  THE  CIRCUIT  COURTS  (continued)  — 
equity  rule  90,  adopting  English  chancery  practice,  16. 

explanation  of,  by  Justice  Bradley,  17. 

refers  to  English  chancery  practice  as  it  existed  in  1843,  17. 

orders  made  by  Lords  Cottenham  and  Langdale,  August,  1841, 17. 
authorities  on  equity  procedure,  17,  21,  32. 

first  edition  of  Daniell's  Chancery  Practice,  and  second  edition  of 
Smith's  Chancery  Practice,  17,  31. 

Cliancellor  Kent's  opinions,  32. 

Chancellor  Walwoi'th's  opinions,  22. 
federal  statutes  and  equity  rules  controlling,  31. 
decisions  of  supreme  court  conclusive  upon  all  federal  courts,  31. 
same  in  all  the  states,  20. 
not  controlled  by  state  laws,  20. 

not  according  to  state  procedure,  20.  i 

according  to  procedure  in  courts  of  equity  in  the  parent  country,  30. 

as  contradistinguished  from  courts  of  law,  20. 

subject  to  acts  of  congress  and  rules  of  court,  20. 
circuit  courts  may  make  rules,  when,  19. 

not  to  be  inconsistent  with  law  of  United  States  or  rule  of  supreme 
court,  19. 
procedAre  of  courts  changed  without  formal  written  rules,  how,  19. 

uniform  modes  of  procedure  continued  for  a  series  of  years,  19. 
matured  English  equity  pleading,  24. 

followed  in  circuit  court,  34. 

consists  of  bill,  answer,  or  plea,  general  replication,  and  demurrer 
to  bills  only,  34. 

certain  equity  rules  embody  principles  of  English  equity  plead- 
ing, 24. 

EVIDENCE— 

rules  of,  in  equity,  same  as  at  law,  388. 

state  rules  followed  in  federal  courts,  when,  399. 

sources  of,  in  suits  in  equity,  389. 

testimony  of  witnesses,  389-433. 

documentary  evidence,  389,  433-464» 

judicial  notice,  889,  465-485. 

presumptions,  389,  486-505. 

admissions,  389,  506-509. 

depositions  in  English  chancery,  390-396. 
in  federal  equity,  399-432. 

passing  publication,  463. 

oral  testimony  at  the  hearing,  411. 

viva  voce  proof  of  exhibits  at  hearing,  461. 
judgments  and  decrees,  423-430. 

of  other  states,  424. 

foreign,  425,  430. 

as  muniments  of  title,  437. 
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EVIDENCE  (continued)  — 

parol  evidence  to  show  point  decided,  426. 

authentication  of,  429,  430. 

docket  entries,  438. 
proof  of  records  from  other  states  not  judicial,  433. 
authentication  of  legislative  acts,  431. 

of  foreign  laws,  432. 
copies  of  records  of  the  departments  of  the  federal  government,  434- 
447. 

general  land  office,  484. 

foreign  laws  and  records  relating  to  land  titles,  435. 

any  executive  department,  436. 

solicitor  of  the  treasury,  437. 

comptroller's  oflBoe,  438. 

treasury  department,  440. 

postoffice  records,  441,  442. 

patent  office,  443, 445. 

journals  of  congress,  446. 

consuls  and  commercial  agents,  447. 
copies  of  organization  certificates  of  national  banks,  439. 
copies  of  foreign  patents,  444 

Little-Brown's  edition  of  federal  statutes  and  treaties,  448. 
deeds,  proof  of  execution,  449,  450. 

secondary  evidence,  450,  460. 

when  produced  by  adverse  party,  453. 

when  defendant  admits  execution,  453. 

ancient  instruments,  451. 

beyond  jurisdiction  of  the  court,  460. 
wills,  proof  of  execution,  454,  455. 
lost  instruments,  proof  of  execution  and  contents,  456. 

wills,  457. 

judicial  records,  458. 

deposition,  459. 
proof  of  exhibits  viva  voce  at  hearing,  461. 
production  of  documents  by  defendant  as  evidence  for  plaintiff,  462. 

conditions  precedent  to,  463, 
passing  publication,  463. 
judicial  notice,  465-485. 

general  rule,  465. 

federal  constitution  and  laws,  466-469. 

federal  corporations,  467. 

treaties,  468. 

territorial  governments,  469. 

state  laws,  when,  470,  471. 

constitutional  conventions,  473. 

state  charters,  when,  473. 

antecedent  governments,  474. 

territorial  extent  of  governmental  jurisdiction,  478. 
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EVIDENCE  (continued)  — 
navigation  laws,  479. 
notaries  public,  seals  of,  476. 
proclamations  of  president,  480. 
regulations  of  executive  departments,  when,  481. 
persons  who  preside  over  patent  office,  483. 
ordinary  meaning  of  words,  484 
not  of  military  orders,  483. 

courts  of  one  state  not  of  the  laws  of  another,  477. 
judges  may  refresh  memory,  485, 
inform  conscience,  485. 
presumptions,  486-505. 

classified,  486. 
presumptions  of  fact,  487-489.* 
defined,  487. 

mixed  question  of  law  and  fact,  487. 
delivery  of  letters,  488. 
domicile,  489. 
disputable  presumptions  of  law,  490-504 
nature  of,  490. 

public  officers  have  done  their  duty,  491. 
regularity  of  judicial  proceedings,  493. 

state  courts  will  do  what  federal  constitution  and  laws  require,  493. 
in  favor  of  land  patents,  494 
persons  acting  as  public  officers,  493. 
of  death  from  absences,  496. 

that  person  intends  necessary  consequence  of  act,  497. 
of  legitimacy,  498. 
date  and  delivery  of  deed,  499. 
of  grant  from  long  possession,  500. 

not  from  husband's,  501. 
fraus  est  odiosa  et  non  prcBsumenda,  503. 
meaning  of  maxim,  503. 
fraud  proved  by  circumstances,  503, 
satisfaction  and  ademption  of  legacies,  503, 
from  suppression  of  testimony,  504 
conclusive  presumptions  of  law,  505. 
defined,  505. 

rule  stated  by  United  States  supreme  court,  505. 
admissions,  506-509. 
classified,  506. 

actual,  upon  the  record,  607, 
constructive,  upon  the  record,  508. 
by  stipulation,  509. 
some  general  rules  of  evidence,  510-531. 
parol  evidence  inadmissible  to  vary  writing,  510-517, 
exceptions  to  rule,  511-517. 
to  identify  persons  and  property,  511,  513. 
latent  ambiguity,  513. 
interpretation  of  deeds  and  wills,  513-515. 
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EVIDENCE  (continued)  — 

construction  of  wills  and  deeds,  513-516. 

extrinsic  evidence  in  interpretation  of,  513,  514 
Vice-chancellor  Wigram's  seven  propositions  regarding  construction  of 
wills,  516. 
when  extrinsic  evidence  admissible,  516. 
when  not  admissible,  516. 
extrinsic  evidence  admissible  to  correct  description  of  real  estate  in 

will,  517. 
best  evidence  must  be  adduced,  518. 

written  instruments,  518. 
confined  to  matters  in  issue,  530. 
confessions  and  admissions,  521. 

must  be  alleged,  531. 
See  Depositions  of  Witnesses;  Witnesses. 
EXAMINATION  — 

pro  iiiteresse  suo,  588,  672. 

EXCEPTIONS.    See  Answees;  OmaiNAL  Bill  in  Equity;  Proceedings 

IN  THE  Master's  Office;  Scandal  and  Impertinenck 
EXECUTION  OF  DECREES  — 

originally  in  personam  only,  718,  719. 

history  of  English  chancery  procedure  in,  718,  719. 

reform  in,  by  orders  of  1839,  719. 
in  federal  equity,  730-724. 
writs  of  assistance,  720. 
writs  of  fi.  fa.,  723,  723. 
writs  of  attachment,  723,  733. 
writs  of  sequestration,  723,  733. 
orders  aflEecting  persons  not  parties,  733. 
decrees  ordering  sales  of  property,  721 
federal  statute  controlling,  734. 
mode  of  sale,  734. 
by  master,  734. 
report  of  sale,  734. 
procedure  on,  734 
confirmation  of  sale,  734 
by  order  nisi,  734 
and  absolute,  734 
decrees  for  partition,  725. 
decrees  to  settle  boundaries,  736. 
service  of  orders,  737. 

writ  of  execution,  737. 
EXECUTORS  AND  ADMINISTRATORS  — 
parties  to  suits,  when,  50-52. 

when  jurisdiction  based  on  diverse  citizenship,  95. 
foreign  executors  cannot  maintain  suit,  53. 
unless  authorized  by  local  law,  53. 
may,  when  land  devised  to  him,  53. 
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r. 

FEDERAL  JUDICIARY  — 
creation  of,  2. 
courts  constituting,  3. 
one  supreme  court,  3. 
circuit  courts,  3. 
district  courts,  3. 
court  of  claims,  3. 
circuit  courts  of  appeals,  3. 

circuit  courts  are  inferior  courts  in  sense  of  the  federal  consti- 
tution, 3. 
not  in  common-law  sense,  2. 
constitutional  grant  of  judicial^ower  to,  3. 
statutory  grant  of  jurisdiction  to  circuit  courts,  4-6. 
FEDERAL  JUDICIARY  ACTS.    See  Index  to  Appendix  II;  Original  Judi- 
ciary Act,  September  34, 1879;  Judiciary  Act,  March  3, 1875;  Judiciary 
Act,  March  3,  1887,  as  corrected  by  Act  of  August  13, 1888;  Judiciary 
Act,  March  3,  1891;  Joint  Resolution,  Act  Amending  Section  7,  Judi- 
ciary Act,  March  3,  1891;  Act  Amending  Section  5,  Judiciary  Act, 
March,  3,  1891;  Suits  Against  the  Government. 
FEDERAL  QUESTION  — 

when  and  how  alleged  in  bill,  125. 
in  state  court,  795. 

what  necessary  to  raise,  795. 

writ  of  error  on,  from  United  States  supreme  court,  795. 

doctrine  stated  by  MiUer,  Justice,  795. 

FEIGNED  ISSUES  — 

inquiries  directed  at  the  hearing,  739. 

defined,  739. 
feigned  issues,  739,  737. 

when  directed,  730. 

not  before  hearing,  731. 

devisavit  vel  non.  730. 
order  for  an  issue,  733. 

procedure,  733. 
in  federal  equity,  733,  734,  735. 

court  not  bound  to  submit  any  issue  of  fact  to  jury,  733. 

duty  of  court  to  decide  issue  of  fact,  when,  733. 
rule  stated  by  Chancellor  Kent,  733. 
in  patent  cases,  734. 

federal  statute  controlling,  734. 
in  interventions,  735. 
verdict  advisory  only,  736. 

may  be  disregarded,  736. 
trial  in,  737. 

procedure,  737. 
new  trial,  737. 

application  for,  737. 
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FINAL  RECORD  — 

in  equity  and  admiralty  oases,  738. 
what  to  contain,  738. 
FORMS  IN  EQUITY.    See  Index  to  Appendix  IV, 
FURTHER  DIRECTIONS  — 
nature  of,  781. 

See  Proceedings  in  the  Master's  Office. 

H. 

HEARING  — 

setting  cause  down  for,  676,  677. 

procedure  in  English  chancery,  676. 

procedure  in  federal  equity,  677. 
request  for,  677. 
order  of  course,  677. 
on  order  book,  677. 
when  set  down,  678. 

by  plaintiff,  678. 

ad  requisitionem  defendevtis,  678. 
hearing  the  cause,  679. 

method  of,  in  federal  equity,  679. 

memorandum  of  evidence,  679. 

evidence  read,  entered  by  clerk,  679. 

ruling  of  court  on  evidence  noted,  679. 
objection  at,  for  want  of  parties,  679. 

procedure  on,  679. 
interlocutory  decrees  on,  vacated,  681. 

open  for  review,  681. 

under  control  of  court,  681. 
on  bill  and  answer,  337,  680. 

when  set  down,  680. 

material  allegations  of  answer  taken  as  true  in  all  points,  337, 1 

allegations  of  bill  not  admitted  taken  as  untrue,  337.  680. 

L 

INJUNCTIONS  — 
defined,  533. 
classified,  533-534 

temporary,  533. 

perpetual,  533. 

common  and  special,  533. 

prohibitory  and  mandatory,  534 
jurisdiction  of  federal  courts  to  grant,  535,  536. 
judges  authorized  to  grant,  537,  538. 
not  granted  till  after  bill  filed,  539. 
special  prayer  for,  530. 
biU  for  verified,  531. 
not  granted  without  notice,  538. 
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INJUNCTIONS  (continued)  — 

temporary  restraining  order,  when,  533,  534 
application  for,  584 

procedure,  584 

bond  and  condition,  535. 
motion  to  dissolve,  536-538. 

common,  537. 

special,  538. 
assessment  of  damages  on  dissolution,  539. 
to  restrain  proceedings  at  law,  540,  541. 

by  federal  court  in  state  court,  541. 
to  relieve  against  judgments,  542,  543. 

rule  stated  by  Chief  Justice  JJarshall,  543. 

by  federal  court  in  state  court,  543. 
to  restrain  threatened  defense,  544. 
to  restrain  suit  in  foreign  jurisdiction,  545. 
to  restrain  collection  of  taxes,  546-548. 

rule  stated  by  United  States  supreme  court,  546. 

overvaluation  of  property  for  taxation,  547. 

national  bank  stock,  548. 
against  lawful  restraint  of  trade,  549,  550. 

import  trade,  551. 
against  unlawful  interference  with  interstate  commerce,  552,  564 
against  infringement  of  trade-marks,  553,  554 
against  infringement  of  copyrights,  555,  556. 

dramatic  and  musical  compositions,  556. 
restraint  of  copyright  frauds,  557. 
against  infringement  of  patents,  558. 
against  executive  state  officers,  559-561. 

not  against  state,  559.  v 

rule  on  subject,  560. 

state  railroad  commissions,  561. 
to  restrain  nuisance,  private  and  public,  563,  564 
summary  of  objects  of,  565. 
in  removal  causes,  566. 

none  against  appointment  or  removal  of  public  officers,  567. 
none  to  stay  criminal  proceedings,  568. 
breach  of  injunction,  569-571. 

contempt,  570. 

power  of  court  to  punish,  570,  571. 

procedure  in  contempt  cases,  571. 
INTERLOCUTORY  APPLICATIONS  — 
in  the  English  chancery,  667. 

large  body  of  rules  relating  to,  667. 

forms  basis  of  like  applications  in  federal  equity  procedure,  667. 

deiinition  of,  667. 

objects  of,  667. 

classification  of,  667. 
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INTEBLOCUTOEY  APPLICATIONS  (continued)  — 

are  by  motion  or  petition,  667. 

are  either  of  course  or  special,  667. 

of  course  when  granted  upon  asking,  667. 

special  when  some  ground  must  be  laid,  667. 

special  applications  are  ex  parte  or  upon  notice,  667. 

motions  were  made  ore  terms,  667. 

title  to  a  fund  in  court  should  be  alleged  by  petition,  687. 

motions  of  course  were  presented  to  the  registrar,  667. 

special  applications  were  presented  to  a  judge,  667. 
in  federal  equity,  classified,  668. 

are  of  course  or  special,  668. 

all  motions  and  petitions  should  be  written,  663. 

should  be  entered  upon  the  order  book,  668. 

notice,  668. 
motions  ore  tenus  frequently  entertained  by  the  court,  670. 
applications  of  course  are  presented  to  the  clerk,  671. 
special  applications  are  presented  to  the  court  or  a  judge,  673. 
application  to  pay  trust  fund  into  court,  673. 
money  paid  out  of  court  upon  special  application  only,  674 

nor  except  upon  the  order  of  a  judge,  674. 

federal  statute  regulating,  674. 
See  Interlocutory  Procedure  in  Suits  in  Equity. 
INTERLOCUTORY  PROCEDURE  IN  SUITS  IN  EQUITY  — 
circuit  courts  always  open  for  purpose  of,  35. 

filing  pleadings,  35. 

issuing  and  returning  process,  35. 

issuing  commissions,  35. 

making  and  directing  interlocutory  motions,  orders,  rules,  and 
other  proceedings,  35. 

to  speed  causes  to  hearing  on  merits,  35. 
framed  to  speed  causes  to  final  hearing,  35. 

adapted  to  that  end,  35. 
clerk  to  hold  monthly  rules,  and  grant  certain  orders  of  course,  26. 
parties  entitled  by  equity  rules  to  orders  and  proceedings  grantable  of 
course,  36. 

do  not  require  allowance  of  a  judge  or  the  court,  25,  26. 

duty  of  clerk  to  grant,  25,  36. 
orders  grantable  of  course  by  the  clerk,  25,  671. 

orders  pro  eonfesso,  26, 165. 

to  amend  bill,  when,  36, 144 

to  amend  answer,  when,  36. 

to  dismiss  bill,  when,  36,  313,  393,  368,  661. 

setting  down  demurrer  or  plea  for  argument,  26. 

order  of  revivor,  653. 

must  be  authorized  by  the  equity  rules,  668. 

granted  only  in  pursuance  of  the  equity  rules,  668. 

granted  without  notice,  26. 
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INTERLOCUTORY  PROCEDURE  IN  SUITS  IN  EQUITY  (continued)  — 

must  be  entered  on  a  rule-day,  671. 

must  be  entered  in  the  order-book,  38. 

must  be  entered  by  the  clerk,  and  not  by  the  solicitor  of  the  party, 
671. 

may  be  suspended,  altered,  or  rescinded  by  judge  or  court,  36. 
orders  of  course  defined,  25,  667,  668,  671. 

pleadings  filed  and  process  issued  by  the  clerk  of  course,  25,  36. 
special  orders  granted  by  the  judges  at  chambers,  or  at  rules,  87,  153, 
175,  672. 

referring  pleading  for  scandal  and  impertinence,  27, 175. 

allowing  amendment  of  pleadings,  27,  153. 

overruling  or  sustaining  deiflurrer,  27. 

allowing  further  time  to  plead,  27. 

appointing  guardian  ad  litem,  27. 

grant  leave  to  file  supplemental  bill,  27i 

orders  on  exceptions  to  pleadings,  27. 

order  granting  writ  we  exeat,  27. 

order  granting  injunction,  27. 

order  appointing  receiver,  672. 

any  order  preparatory  to  hearing  on  the  merits,  27. 

notice,  28,  29. 
special  orders  defined,  27,  672. 
when  pleadings  to  be  filed,  31-33. 

plea,  answer  or  demurrer,  31,  33. 

replication,  31. 

exceptions  for  scandal  and  impertinence,  31. 

exceptions  to  answers  for  insufficiency,  38. 
order-book  must  be  kept  by  clerk,  28,  29. 

all  interlocutory  proceedings  entered  in,  28,  29. 

is  a  record  and  a  notice,  38,  39. 

open  to  free  inspection  during  office  hours,  2?. 

parties  not  charged  with  notice  of  proceedings,  unless  entered 
in,  29. 

order  setting  cause  down  for  hearing,  entered  in,  677. 
interlocutory  procedure  on  removal,  35. 

parties  entitled  to  benefit  of,  35. 

repleader  granted,  when  necessary,  35. 

cause  removed  recast  into  two  suits,  when,  35. 

equity  suits  on  removal,  proceeded  in  according  to  equity  pro- 
cedure, 35. 
default  of  parties  in  interlocutory  procedure,  31 
adversary  may  take  advantage  of,  and  compel  observance,  34 
or  obtain  decree,  34 

See  Interlocutory  Applications. 

INTERVENTION  — 

derived  from  the  civil  law,  634^636. 
definition  of,  624-627. 
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INTERVENTION  (continued)  — 
two  methods  of,  625-627. 
by  formal  bill,  625,  636. 
by  examination  pro  interesse  suo,  685-627. 
both  methods  adopted  in  federal  courts,  628. 
examination  pro  interesse  suo,  627. 
nature  of  the  proceeding,  627. 
summary  and  informal,  627. 
when  proper  remedy,  627-629. 
procedure  in,  630. 
is  simple,  630. 
pleadings,  630. 
order  of  reference,  630. 
proceedings  in  the  master's  oflBce,  680. 
master  tries  case,  630. 
discovery  in,  680. 

master  acts  in  judicial  capacity,  630. 
report  of  master,  680. 
exceptions  to  master's  report,  680. 
hearing  before  the  court,  680. 
appeal  from  decree,  630. 
bondholders,  right  to,  when,  681. 
stockholders,  right  to,  when,  682. 


JUDICIAL  POWER  OF  THE  UNITED  STATES  — 
constitutional  grant  of,  3. 
statutory  grant  of,  4r-6. 

does  not  extend  to  suit  against  a  state,  when,  8,  559-561. 
extends  to  suits  against  executive  officers  of  a  state,  when,  559-561. 
rule  regarding,  560. 
against  fiscal  officers,  546-548. 
against  railroad  commissioners,  561. 
eleventh  amendment  to  the  federal  constitution,  purpose  of  to  limit,  3, 
560. 
when  its  prohibition  applies,  560. 
when  its  prohibition  does  not  apply,  560. 
construction  of,  by  United  States  supreme  court,  560. 
settled  rules  and  principles  under,  announced  by  United  States  su- 
preme court,  560. 
JUDICIAL  SALES  — 

und^r  decree  in  federal  equity,  724 
federal  statutory  regulations,  724 
of  land,  where  sold,  724. 
at  public  auction,  724 
notice  of,  724 
made  by  master,  724 
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JUDICIAL  SALES  (continued)  — 
confirmation  of,  724. 
decree  nisi,  724 
decree  absolute,  724 
procedure  in,  724. 
purchaser,  right  to  possession,  724 
■writ  of  assistance  for,  724 

against  whom,  724 
refusing  to  pay  bid,  724 

attachment  to  compel,  724 
rights  and  duties,  724 
of  personal  property,  where,  724 
money  received  on  account  tSf,  724 
paid  into  registry  of  court,  724 
how  paid  out,  724 
JURISDICTION  OF  THE  CIRCUIT  COURT  — 
jurisdiction  defined,  68. 
distinction  between  substantive  and  territorial  jurisdiction,  68. 

the  two  confused  in  the  text-books  and  decided  cases,  68. 
basis  of,  1-11. 
derived  alone  from  constitution  and  laws  of  the  United  States,  1-11, 

191,  525. 
statutory  grant  of,  4r-& 
state  laws  do  not  confer,  7. 

they  only  furnish  rules  to  ascertain  rights  of  parties,  7. 
is  limited  and  peculiar,  1-11, 125, 126, 191. 
is  not  presumed,  11, 191,  253. 

must  affirmatively  appear  on  the  face  of  the  record,  1-11, 185, 126,  191. 
in  removal  causes,  126. 

when  dependent  upon  diverse  citizenship,  126. 
when  defendant  is  a  federal  corporation,  126. 
exists  prima  facie  when  jurisdictional  facts  made  to  appear,  253. 
denied  by  demurrer,  when,  191,  253. 
denied  by  plea,  when,  289,  241,  246. 
denied  by  court  on  its  own  motion,  when,  247. 
subjects  of  substantive  jurisdiction  enumerated,  5. 
classes  of  cases  within,  5,  6. 
suits  at.  common  law  and  in  equity,  5,  6. 
in  bankruptcy,  6. 
remedies  within,  are  at  common  law  or  in  equity,  8,  127. 
as  defined  in  England,  8,  9, 10,  127. 
not  according  to  state  law,  8, 10. 
equity  jurisdiction,  7-10. 

derived  from,  and  defined  by  the  constitution  and  laws  of  the 

United  States,  7-9,  525,  526. 
co-extensive  with  that  exercised  in  England,  8,  526. 
same  in  aU  the  states,  8,  9. 
not  regulated  by  state  law,  7-10,  526. 
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JURISDICTION  OP  THE  CIRCUIT  COURT  (continued)  — 
to  grant  injunctions,  535-528. 
to  issue  writs  ne  exeat,  576. 
to  appoint  receivers,  580-587,  589. 

none  where  adequate  remedy  at  law,  10. 
test  of,  10. 

must  be  as  practical  and  efficient  as -remedy  in  equity,  10. 
ancillary  jurisdiction,  46,  97,  157,  381,  382. 
of  cross-bills,  46,  157,  381,  383. 

of  bills  to  restrain  suits  and  judgments  at  law,  46,  157. 
of  other  dependent  bills,  97, 157. 

are  not  suits  by  original  process  or  proceeding,  46,  97,  157,  881,  383. 
conflict  of  jurisdiction,  613,  613. 
in  receivership  cases,  613,  613. 
when  property  is  not  seized,  613. 
between  state  and  federal  courts,  612,  613, 
when  jurisdiction  attaches,  613. 

L. 

LACHES  — 

equitable  doctrine  of,  196,  275. 
excuse  for  must  be  averred  in  bill,  137. 
defense  of,  presented  by  demurrer,  when,  196,  375. 
by  plea,  196,  375. 
by  answer,  196,  375,  313. 
in  argument,  196,  375. 
on  preliminary  or  final  hearing,  196,  275. 
raised  by  court  on  its  own  motion,  196,  375. 
LIS  PENDENS  — 

when  it  begins,  613. 

from  date  of  service  of  subpoena,  613. 
not  from  date  of  filing  bill,  613. 

M. 

MASTERS  IN  CHANCERY  — 

appointment  and  powers,  740-746. 

See  Answers;  Original  Bill  in  Equity;  Intervention;  Peo- 

CBBDINQS    IN    THE    MASTER'S    OFFICE;    SCANDAL    AND     IMPERTI- 
NENCE. 

o. 

ORDERS  IN  CHANCERY  — 

English,  part  of  federal  equity  system  of  procedure,  16-18. 
See  Appendix  IV,  English  Chancery  Orders. 

ORIGINAL  BILL  IN  EQUITY  — 

ancient  brevity  and  simplicity  of,  23, 
change  in  the  form  of,  24. 
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ORIGINAL  BILL  IN  EQUITY  (continued)  — 
suit  in  equity  commenced  by,  99,  154 

filed  before  subpoena  issues,  99,  151 
skill  requisite  in  preparation  of,  100. 
office  and  functions  of,  101. 
parts  and  frame  of,  101-134. 

effect  of  United  States  equity  rules  on,  111. 

what  parts  may  be  omitted,  112. 
address  of,  in  English  chancery,  103. 

in  federal  courts,  113. 
names  and  addresses  of  plaintiffs  in  English  chancery,  103. 
names,  places  of  abode  and  citizenship  of  plaintiffs  and  defendants  in 

federal  courts,  113.  • 

stating  part  of,  104 

what  to  contain,  104,  114. 

essential  ultimate  facts  of  plaintiff's  case,  104 
confederacy  clause  of,  105. 

is  surplusage,  105. 
charging  part  of,  106,  114, 115. 

anticipates  defense,  106, 114, 115. 

foundation  of  discovery,  106,  114,  llEi 
stating  and  charging  parts  partially  blended  in  federal  courts,  114>  115. 

not  wholly  blended,  115. 
jurisdiction  clause  of,  107. 

is  unnecessary,  107. 
interrogating  part,  108,  116-118. 

is  a  means  of  discovery,  108,  116-118. 

may  contain  special  interrogatories,  108, 116-118. 

special  interrogatories  not  necessary,  108,  116-118. 

preserved  in  federal  courts  as  a  means  of  discovery,  108,  116-118. 

form  of,  in  federal  courts,  116-118. 

plaintiff's  right  to  discovery  in  federal  courts,  116-118. 

examination  of  defendant,  116-118. 

production  of  books  and  documents,  116-118. 

exceptions  to  rule  giving  discovery,  119. 
prayer  for  relief,  109, 130. 

in  federal  courts,  130. 
prayer  for  special  writs  iu  federal  courts,  130. 
prayer  for  process  of  subpoena,  110, 131. 

in  federal  courts,  131. 

must  specify  names  of  all  defendants,  131. 
must  be  signed  by  counsel,  133. 
verified,  when,  133. 

oath  administered  by  whom,  134 
rules  of  pleading  controlling  construction  of,  135-139. 
jurisdictional  facts  must  be  averred,  135. 

federal  question,  135. 

diverse  citizenship,  how  averred,  135. 
84 
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ORIGINAL  BILL  IN  EQUITY  (continued)  — 

alienage,  how  averred,  125. 

in  suits  by  or  against  corporations,  125. 

in  suits  to  enjoin  infringement  of  letters  patent,  125. 

in  suits  by  assignees,  125. 

in  removal  causes,  126. 

reason  of  the  rule,  125. 

duty  of  court  to  dismiss,  when,  125. 
ultimate  essential  facts  to  be  averred,  127. 
requisites  of  bill  as  a  pleading,  127. 

must  state  facts  constituting  a  case  within  the  jurisdiction  of  a  court 
of  equity,  127. 

for  which  there  is  not  a  plain,  adequate  and  complete  remedy  at 
law,  127. 

tested  by  remedies  in  England,  137. 
must  show  plaintiff  has  existing  right  to  thing  demanded,  137. 

and  a  present  right  to  institute  the  suit,  137. 

how  and  when  plaintiff  has  been  injured,  127. 

that  all  the  defendants  are  liable  to  plaintiff's  demand,  127. 

or  claim  some  interest  in  the  subject-matter  of  the  suit,  127. 
not  necessary  to  set  out  all  the  minute  facts  and  collateral  circum- 
stances, 137. 

but  may  state  them  as  a  basis  of  discovery,  137. 
facts  constituting  fraud  must  be  averred,  137. 

evidence  of  fraud  need  not  be  averred,  137. 
facts  excusing  laches  must  be  averred,  137. 
common-law  rules  of  pleading  followed  in  equity,  when,  188-131. 

pleading  title  to  real  property,  139. 

pleading  performance  of  conditions  precedent,  130. 
rules  controlling,  130. 
bill  for  specific  performance,  130. 

requisites  of,  130. 

must  aver  terms  and  covenants  of  the  contract,  130. 

must  aver  performance  by  plaintiff,  130. 

or  offer  and  ability  to  perform,  130. 
deeds  pleaded  according  to  their  legal  effect,  131. 

not  according  to  their  form  of  words,  131. 

set  out  in  their  precise  words,  when,  131. 

bill  expressed  in  brief  and  succinct  terms,  131, 
must  not  contain  scandal  or  impertinence,  133. 

what  is,  133. 

rule  to  determine,  133. 

referred  to  master  for,  133. 

duty  of  court  to  keep  its  records  free  from,  133, 

inherent  power  of  court  over,  133. 
must  not  be  multifarious,  134-137. 

rule  to  determine  when  bill  is  multifarious,  134 

rule  stated  by  Chancellor  Walworth,  134 
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ORIGINAL  BILL  IN  EQUITY  (continued) — 

not  when  there  is  a  common  point  of  litigation,  135,  136. 

rule  stated  by  Chancellor  Kent,  135. 

rule  stated  by  United  States  supreme  court,  185. 

no  universal  rule,  136. 

objection  must  be  taken  by  demurrer,  136. 

determined  by  structure  of  bill  alone,  136. 
bill  with  a  double  aspect,  137. 

when  allowed,  137. 

frame  of,  137. 

prayer  of,  137. 

sole  plaintiff  may  claim  property  by  different  titles,  132. 

two  plaintiffs  cannot  unilfe  two  distinct  titles,  137. 

cannot  claim  in  the  alternative  specific  performance  or  rescission, 
137. 
■degree  of  certainty  required  in  bill,  138. 

certainty  to  a  common  intent  in  general  suflBcieiit,  138. 
stockholders'  bill,  requisites  of,  139. 
amendment  of  bills,  140-153. 

original  and  amended,  one  record,  140. 

general  purposes  of,  140. 

within  what  time  allowed,  143-147. 

amendment  of  course,  when,  144. 

on  special  application,  when,  145-147. 
after  demurrer,  plea,  or  answer  filed,  145. 

after  demurrer  or  plea  allowed,  146. 

after  replication  filed,  147. 

upon  the  hearing,  143. 

after  hearing  and  before  decree,  148. 
federal  statute  of  amendments  and  jeofails,  143. 

power  conferred  by,  on  federal  courts,  143. 
Amendment  to  put  in  issue  matter  in  plea  or  answer,  148, 149. 

form  of  averment  in,  148. 

when  proper,  149. 

is  a  substitute  for  a  special  replication  under  ancient  practice,  149. 

plaintiff  entitled  to,  as  matter  of  right,  when,  149. 
«,mendment  to  obtain  discovery  in  regard  to  matter  in  plea  or  answer, 
149. 

form  of  averment  in,  149. 
•what  matter  may  be  introduced  by  amendment,  150. 

nothing  arising  subsequent  to  suit,  150. 

reason  of  the  rule,  150. 

exception  to  rule,  inchoate  right,  150. 

subsequent  matter  set  up  by  supplemental  bill,  150. 

new  matter  set  up  by  amendment  before  answer  filed,  150. 

original  and  amendments  constitute  one  record,  140,  150. 

amendment  bears  date  of  original,  140,  150. 
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OEIGINAL  BILL  IN  EQUITY  (continued)  — 
amendment  as  to  parties,  151. 

reversed  and  remanded  by  appellate  court  to  make,  when,  151. 

allowed  without  withdrawing  replication,  when,  151. 

cause  tried  on  bill  and  answer  as  to  new  parties,  when,  151. 
when  application  for  amendment  presented,  153. 

English  rule,  152. 

rule  in  federal  courts,  153. 

in  term  or  vacation,  153. 

by  petition  or  motion,  153. 
manner  of  making,  153. 

by  interlineation,  when,  153. 

by  separate  engrossment,  when,  153. 

new  engrossment  annexed  to  original,  153. 

rule  stated  by  Lord  Manners,  153. 
by  Chancellor  Kent,  153. 

P. 

PARTIES  TO  BILLS  — 

parties  the  first  consideration  in  bringing  suit,  37. 

often  difficult  duty  of  counsel  to  determine  who  shall  be,  37. 

mistake  in,  may  sacrifice  rights  of  litigant,  37. 
difficulties  in  stating  a  rule  for  all  cases,  37.  , 

special  importance  of,  in  federal  courts,  37. 

results  from  their  limited  jurisdiction,  37. 
general  rule  as  to,  39. 
aU  persons  materially  interested  to  be,  39. 
both  the  legal  and  equitable  title  should  be  before  the  court,  40. 

reason  of  the  rule,  40. 

exception  to  the  rule,  41. 

inconsistent  titles  not  to  be  joined,  41. 
principles  acted  on  by  courts  in  deciding  upon  parties,  43. 

cannot  make  decree  affecting  rights  of  absent  person,  43> 

to  do  complete  justice,  43. 

to  prevent  future  molestation,  43. 
classified  by  United  States  supreme  court,  43. 

formal  parties,  43. 

necessary  parties,  43. 

indispensable  parties,  43. 
jurisdiction  of  federal  courts  limited  through  character  of  parties, 

43,44 
persons  out  of  the  jurisdiction  of  tlie  court,  44,  45. 

federal  statute  regarding,  44. 

equity  rule  regarding,  44 

do  not  authorize  decree  affecting  rights  of  absent  person,  44 
averments  of  bill  as  to  absent  persons,  45. 
parties  out  of  jurisdiction  in  ancillary  suits,  46. 

substituted  service  upon,  46, 157. 
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PARTIES  TO  BILLS  (continued)  — 
absent  parties  to  suit  in  rem,  47. 

federal  statute  regarding,  47,  158. 

procedure  to  bring  in,  47,  158. 

substituted  service  upon,  47,  158. 

no  personal  decree  against,  without  appearance,  47,  158. 
trustees  and  beneficiaries,  49. 

both  must  be,  49. 

exceptions  to  the  rule,  49. 

trustee  represents  beneficiary,  when,  49. 
executors  and  administrators,  50,  51. 

defendant  to  bill  to  vacate  fraudulent  conveyance  of  testator  or 
intestate,  50.  • 

should  be  parties  to  suits  affecting  the  trust,  50,  51. 

sureties  of,  co-defendants  when,  50. 
parties  to  suits  to  administer  assets,  51. 

when  land  is  by  statute  made  assets,  heirs  and  devisees  not  neces- 
sary, 51. 
foreign  executors  and  administrators  cannot  sue,  53. 

unless  authorized  by  local  statute,  53. 

may  sue  in  equity  and  obtain  letters  afterward,  53. 

reason  of  the  rule,  53. 
foreign  executor  may  sue  for  land,  when,  53. 

rule  stated  by  Chief  Justice  Marshall,  58. 

reason  of  the  rule,  53. 
^  suits  to  execute  trust  of  a  will,  53. 

United  States  equity  rule,  53. 

heir  not  necessary  party,  53. 

ancient  English  rule,  53. 
suits  by  testamentary  trustees,  54. 

United  States  equity  rule,  54. 

trustees  represent  beneficiaries,  when,  54 
railroad  foreclosure  suits,  55. 

should  be  brought  by  trustees.  55. 

bondholders  should  not  be  parties,  55. 

when  trustees  are  dead,  bondholders  to  sue,  55. 

when  no  trustees  are  named  in  mortgage,  55. 
stockholders  may  sue,  when,  56. 

when  oiScers  of  corporation  refuse  to  protect  corporate  rights,  56. 

in  case  of  fraud,  56. 

United  States  equity  rule,  56. 

rule  announced  by  supreme  court,  56. 
suits  against  corporations,  57. 

who  to  defend,  57. 

stockholder  not  admitted  as  a  party,  except  in  case  of  fraud,  57. 

officers  made  defendants  for  discovery,  58. 
ordinary  foreclosure  suits,  59. 

mortgagor  must  be  party,  59. 
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PARTIES  TO  BILLS  (continued)  — 

all  prior  and  subsequent  incumbrancers  must  be  parties,  59. 

all  persons  having  an  interest  in  the  property  must  be  parties,  59. 

reasons  of  the  rule,  59. 
bills  to  redeem,  60. 

who  to  be  parties,  60. 

heir  or  devisee,  when,  60. 

testamentary  trustee,  when,  60. 

assignee,  when,  60. 

mortgagee,  indispensable  party,  60. 

rights  of  junior  incumbrancer,  60. 
class  suits,  61. 

United  States  equity  rule,  61. 
when  real  property  is  subject  to  successive  estates,  62. 

first  person  vested  with  estate  of  inheritance  represents  all  re- 
mainders behind  him,  63. 

those  claiming  in  remainder  or  reversion  need  not  be  made  parties, 
63. 
nominal  parties,  63. 

persons  having  no  interest,  63. 

oflScers  and  members  of  corijoratioijs,  63. 

agents  and  attorneys,  68. 

jurisdiction  not  ousted  for  want  of  formal  parties,  63. 

United  States  equity  rule,  63. 
persons  jointly  and  severally  liable,  64 

plaintifl  may  sue  one  or  more,  54. 

either  principal  or  surety,  64. 

United  States  equity  rule.  64. 
persons  jointly  liable,  64. 

when  one  is  out  of  jurisdiction,  plaintiff  may  sue  the  other  alone,  64 
objection  for  want  of  parties,  65,  66. 
how  objection  for  want  of  parties  raised,  65. 

by  demurrer,  when,  65. 

by  plea  or  answer,  when,  65. 

set  down  in  fourteen  days  upon  such  objection  in  answer,  65. 

effect  of  plaintiflf's  failure  to  set  down  upon  the  objection,  65. 

United  States  equity  rule,  65. 
parties  under  disabilities,  67. 
infants,  67. 

sue  by  next  friend,  67. 

defend  by  guardian  ad  litem,  67. 

United  States  equity  rule,  67. 
idiots  and  lunatics,  67. 

sue  and  defend  by  committee,  67.  . 

if  committee  is  interested,  or  there  be  none,  sues  by  next  friend 
and  defends  by  guardian  ad  litem,  67. 

United  States  equity  rule,  67. 
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PARTIES  TO  BILLS  (continued)  — 
married  woman)  67. 

suing,  joined  by  her  husband,  67. 

sued,  husband  joined  as  co-defendant,  67. 

when  interests  opposed,  sues  by  next  friend,  67. 
names,  places  of  abode  and  citizenship  of  the  parties  to  be  stated  in 

introductory  part  of  bill,  113. 
defendants,  how  made,  121. 

named  in  the  prayer  for  process,  121. 

none  defendants  except  those  against  whom  process  is  prayed,  121. 

United  States  equity  rule,  121, 
amendment  as  to  parties,  141. 
supplemental  bills,  parties  to,  645. 

rule  stated,  645. 

original  in  nature  of,  parties  to,  645. 
rule  stated,  645. 
revivor,  bill  of,  parties  to,  651. 

rule  stated,  651. 
original,  in  nature  of,  parties  to,  651. 

rule  stated,  651. 
cross-bills,  parties  to,  374,  375,  380. 

new  parties  not  made  by,  374,  375,  380. 
PARTITION  — 

procedure  in,  725. 

PASSING  PUBLICATION  — 
procedure  in,  463. 

See  Depositions  of  Witnesses. 

PATENTS  FOR  INVENTIONS  — 
protected  by  federal  statutes,  558, 
infringement  of,  enjoined,  558. 
suit  in  federal  equity  for,  558. 
account  of  profits,  568. 

limitation  of  six  years,  558. 
recovery  of  damages,  558. 
where  suit  brought,  93,  125. 
jurisdictional  facts  averred,  125. 
answers  to  bills  in,  331-333. 

regulated  by  federal  statute,  331,  332. 

what  defenses  set  up,  331-333. 
evidence  in,  143-145. 
copies  of  patent-oflBce  records,  444. 
specifications  and  drawings,  445. 
copies  of  foreign  patents,  444. 
damages  assessed  under  direction  of  court,  558. 
by  jury,  734. 

not  less  than  five,  734. 

not  more  than  twelve,  734- 
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PATENTS  FOR  INVENTIONS  (continued)  — 
verdict  advisoiy  only,  734. 
procedure  in  suits  to  protect,  92,  135,  143-145,  881-333,  444,  445,  558,  734 
jurisdiction  of  the  circuit  court  of  suits  to  protect,  5,  558. 

PERSONAL  PRIVILEGE  — 
plea  of,  98,  136,  343. 

waived  by  general  appearance,  98,  126,  343. 
filed  under  special  appearance,  98,  126,  243. 

PLACE  OF  BRINGING  SUIT  — 

actions  are  local  or  transitory,  66-77. 

distinction  between  local  and  transitory  actions  old  as  actions  them- 
selves, 77. 

pervades  civil  and  common  law,  69. 

is  a  principle  of  international  law,  69. 

pervades  American  jurisprudence,  69. 

statutes  fixing  venue  construed  with  reference  to,  69,  78. 

recognized  in  federal  legislation,  73-77. 

preserved  in  the  federal  courts,  73-77. 

doctrine  stated  by  Chief  Justice  Marshall,  73. 

Doulsoh  V.  Matthews  approved  by  United  States  supreme  court, 
72-74 

federal  statute  prescribing  where  suit  shall  be  brought,  construed 
with  reference  to,  73-78. 
title  to  real  estate  controlled  by  the  lex  loci  rei  sitae,  70. 
suits  to  recover  the  title  or  possession  of  land  local,  70,  71,  77. 
suits  for  damage  to  land  local,  71-74. 

trespass  quare  clausum  f regit  local,  71-74. 
local  actions  are  in  the  nature  of  suits  in  rem,  77. 

prosecuted  where  the  thing  is  situated,  77. 
suits  in  equity  are  either  local  or  transitory,  75,  76. 

when  local,  75,  76,  96. 

when  transitory,  75,  76. 
place  of  bringing  suit  regulated  by  federal  legislation,  78-84 

history  of  legislation  on  the  subject,  78-83. 

act  of  September  34  1789,  78. 

act  of  May  4, 1858,  79. 

act  of  June  1,  1873,  80. 

revised  statutes  of  1878,  81. 

act  of  March  3, 1875,  83. 

act  of  March  3,  1887,  83. 

act  of  August  13,  1888,  83. 
statutes  now  in  force  regulating  place  of  bringing  suit,  84,  85. 
general  rule  as  to  where  suit  shall  be  brought,  86. 

must  be  brought  in  the  district  in  which  defendant  resides  and  ot 
which  he  is  an  inhabitant,  86. 

exceptions  to  the  rule,  86-97. 
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PLACE  OF  BRINGING  SUIT  (continued)  — 

place  of  bringing  suit  wlaen  jurisdiction  is  based  on  diverse  citizen- 
ship, 87. 

when  there  are  more  plaintiffs  or  defendants  than  one,  87. 

against  domestic  corporation,  88. 

against  railroad  corporations,  89. 

against  national  banking  associations,  90. 

against  aliens,  91. 

against  foreign  corporations,  91. 

persons  suing  or  sued  in  representative  capacity,  95. 
place  of  suit  under  patent-right  laws  of  the  United  States,  93. 

brought  in  any  district  where  personal  service  can  be  had,  92. 
place  of  suit  under  trade-markka ws  of  the  United  States,  93. 

in  district  whereof  one  of  the  parties  is  an  inhabitant,  93. 
place  of  suit  under  laws  of  the  United  States  to  protect  commerce,  94. 

in  district  where  carrier  has  principal  ofBce,  or  act  complained  of 
occurred,  94 
local  suits  under  act  of  March  3, 1875,  96. 
place  of  suits  where  circuit  court  has  exclusive  jurisdiction,  93. 

in  district  wherever  valid  service  can  be  had  on  defendant,  93. 
when  ancillary  suits  are  to  be  brought,  97. 

in  court  where  principal  suit  was  brought,  97. 
right  to  be  sued  in  a  particular  district  a  personal  privilege,  98. 

waived  by  general  appearance,  98. 

right  should  be  insisted  on  under  special  appearance,  98. 

PLEA  IN  EQUITY— 

derived  from  the  common  law,  317. 
general  nature  and  classification  of,  at  common  law,  218. 
to  the  jurisdiction,  318. 
in  abatement,  218. 
in  bar  of  the  action,  318. 
■    due  order  of  pleading,  218. 
pleas  in  bar  at  common  law,  219. 
by  way  of  traverse,  219. 
in  confession  and  avoidance,  219. 
by  matter  of  estoppel,  319. 
singleness  or  unity  of  issue  at  common  law,  23,  230. 
results  sought  to  be  attained,  33,  330. 
only  one  plea  to  the  whole  declaration,  330. 
separate  pleas  to  separate  parts  of  the  declaration,  330. 
separate  defendants  might  each  plead  a  single  plea  to  whole  decla- 
ration, 330. 
or  several  pleas  to  different  parts,  330.    . 
when  sued  jointly  were  required  to  plead  jointly,  330. 
English  statute  allowing  several  pleas,  320. 
pleas  in  equity  classified,  231. 
to  the  jurisdiction,  231. 
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PLEA  IN  EQUITY  (continued)  — 

in  abatement  of  the  suit,  221. 

in  bar  of  the  bill,  321. 
office  of  a  plea  in  equity,  232,  223. 

must  reduce  the  defense  to  a  single  point,  222,  223. 

may  consist  of  a  variety  of  facts,  222,  223. 

must  raise  a  material  issue  of  fact,  238. 

must  contain  but  one  defense.  222,  223. 

follows  rule  at  common  law,  222,  223. 
singleness  of  issue,  222-224. 

only  one  plea  to  whole  bill,  224,  225. 

separate  pleas  to  different  parts  of  bill,  224. 

by  leave  of  court,  several  pleas  to  whole  bill,  when,  225. 
rule  stated,  225. 
special  circumstances  required.  225. 

plea  should  point  out  quantity  of  bill  it  is  intended  to  cover,  224^230. 
duplicity  in  plea  in  equity,  226. 

defined,  226. 

is  pleading  a  double  bar,  226. 

rule  stated,  226. 
frame  of  plea  determined  by  frame  of  bill,  227. 

plea  must  aver  facts  necessary  to  constitute  it  a  complete  defense 
to  the  bill,  227. 

must  destroy  case  made  by  bill,  227. 

analysis  of  requisites  to  draft  of  plea,  327. 
pleas  classified  according  to  form,  228. 

affirmative  pleas,  228. 

negative  pleas,  228. 

anomalous  pleas,  228. 

doctrine  stated  by  Lord  Eedesdale,  228. 
necessary  averments  of  a  plea,  229. 

to  state  the  facts  constituting  the  bar,  229. 

to  exclude  intendments  against  the  operation  of  the  bar,  229. 
statement  of  extent  of  plea,  224,  230. 

should  state  quantity  of  bill  designed  to  be  covered  by  it,  224,  230. 
I  plea  bad  in  part,  good  in  part,  231. 

meaning  of  the  rule,  231. 

refers  to  quantity  of  bill  it  covers,  231. 

not  to  defense  made  by  it,  231. 

if  any  part  of  defense  is  bad,  whole  is  bad,  281. 
answer  In  support  of  plea,  232-237. 

when  required,  232-335. 

is  no  part  of  defense,  238. 

office  is  discovery,  not  defense,  233-235. 

discovery  given  in,  232-335. 

is  evidence  for  defendant,  337. 

may  be  excepted  to,  336. 


GENERAL   INDEX.  1339 

References  are  to  sections. 

PLEA  IN  EQUITY  (continued)  — 

test  of  suflficienoy  of,  236. 

rule  stated  by  Chancellor  "Walworth,  236, 
answer  in  subsidium  of  plea,  238. 

office  of,  238. 
jurisdictional  objection  should  be  taken  by  plea,  when,  289-253. 

is  preliminary,  239. 

should  be  presented  at  earliest  opportunity,  239. 

not  availed  of  in  general  answer,  239. 
pleas  to  jurisdiction,  240-253. 

averments  of,  240. 

issue  presented  by,  240. 

prayer  of,  340.  • 

form  of,  340. 

classified,  241. 

subject-matter  not  within  jurisdiction  of  a  court  of  equity,  241, 
343. 

no  federal  question,  241. 

United  States  not  real  plaintiffs,  341. 

no  diversity  of  citizenship,  141. 

no  claim  of  land  under  grants  from  different  states,  241. 

no  alienage,  241. 

denying  jurisdictional  amount  is  in  dispute,  341,  344, 

suit  by  assignee  could  not  have  been  sustained  by  assignor,  341. 

personal  privilege,  341,  242. 
plea  denying  jurisdictional  amount  is  in  dispute,  344 

classes  of  cases  to  which  it  applies,  244.. 

classes  of  cases  to  which  it  does  not  apply,  244. 

rule  stated  by  United  States  supreme  court,  244. 
plea  denying  diversity  of  citizenship,  240,  245. 

requisite  averments  of,  245. 

special  traverse,  245, 

form  of,  240. 
plea  to  jurisdiction  in  suits  by  assignees,  346. 

averments  of,  246. 
jurisdictional  objection  raised  by  the  court  under  section  5,  act  of  1875j 
247-251. 

provision  still  in  force,  247. 

reason  and  policy  of  the  act,  248. 

directed  against  frauds  upon  the  jurisdiction,  348. 

procedure  under  the  act,  349-351. 

does  not  prescribe  any  procedure,  249. 

does  not  abrogate  former  procedure,  349. 

rules  of  procedure  under,  declared  by  United  States  supreme  court, 
349. 

formal  plea  the  simplest  method,  250. 

discretion  of  court  under,  is  judicial,  251. 

reviewable  on  appeal,  247,  250,  251. 
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PLEA  IN  EQUITY  (continued)  — 

burden  of  proof  on  issue  of  jurisdiction,  349,  253. 

on  defendant,  when,  253. 

weight  of  evidence  required,  349,  253. 
presumption  in  favor  of  jurisdiction  of  courts,  253. 

in  courts  of  common  law  and  equity  in  England,  353. 

in  state  courts,  253. 

does  not  exist  in  federal  courts,  358. 

exists  prima  facie  in  federal  courts,  when,  353. 
plea  of  personal  privilege,  343. 

is  not  a  plea  to  the  jurisdiction,  343. 

waived  by  general  appearance,  98,  159,  163,  243. 

interposed  under  special  appearance,  98, 159, 163,  243, 
pleas  in  abatement,  354-366. 

defined,  354. 

classified,  355. 
to  person  of  the  plaintiff,  356,  359. 

classified,  356. 

infancy,  356. 

lunacy  or  idiocy,  356. 

coverture,  356. 

bankruptcy,  356,  361. 

is  not  administrator  or  executor,  256,  359. 

is  not  heir,  356. 

is  not  a  partner,  356. 

is  not  a  corporation,  256. 
to  person  of  the  defendant,  257,  260. 

classified,  257. 

is  not  executor  or  administrator,  257,  260. 

not  heir,  257. 

not  feme  sole,  257. 

not  feme  covert,  257. 
to  the  bill,  258,  363-366. 

classified,  258. 

another  suit  pending,  358,  263-366. 

want  of  parties,  358,  366. 

unnecessary  multiplication  of  suits,  358. 

multifariousness,  358. 
plea  of  another  suit  pending,  262-365. 

is  a  plea  in  abatement,  262-365. 

when  allowed,  363,  363. 

when  not  allowed,  363,  363. 

state  and  federal  courts,  363. 

identity  of  cause  requisite,  262. 

requisites  of  plea,  264. 

procedure  when  plaintiff  sues  both  at  law  and  in  equity,  265. 
plea  of  want  of  parties,  366. 

when  proper,  366. 

requisites  of,  366. 
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PLEA  IN  EQUITY  (contiaued)  — 

what  facts  controverted  by,  366. 
defect  may  now  be  raised  in  answer,  366. 
plea  not  now  strictly  necessary,  366. 
bill  dismissed  without  prejudice,  366. 
pleas  in  bar,  367-304 
defined,  367. 
is  a  special  plea,  367. 
no  plea  of  general  issue  in  equity,  367. 
classified,  368-373. 

pleas  of  statutes,  368,  369,  373,  374  276,  377. 
limitations,  369,  373,  374 
frauds,  369,  376.  • 

other  statutes,  369,  377. 
private  statutes,  369. 
laches,  375. 
plea  of  matters  of  record,  370,  378-380. 
decree  in  equity,  370,  278-380. 
judgment  at  law,  370,  378-380. 

judgments  of  probate  or  other  domestic  court,  370,  435. 
plea  of  matters  in  pais,  371,  381-387. 
release,  371,  381. 
stated  account,  371,  383. 
settled  account,  371,  383. 
award,  371,  384 

innocent  purchaser,  371,  385,  386. 
title  in  defendant,  371.  387. 
negative  pleas,  373. 

denying  partnership,  373. 
denying  existence  of  debt,  372. 
denying  execution  of  instrument,  873. 
denying  plaintifiE's  title,  373. 
plea  of  the  statute  of  limitations,  373. 
requisites  ot,  373,  374 
is  a  personal  privilege,  273. 
answer  in  support  of,  374 
plea  of  laches,  375. 
nature  of,  375. 

peculiar  to  courts  of  equity,  375. 

defense  made  by  demurrer,  plea,  answer,  or  in  argument,  275. 
plea  of  the  statute  of  frauds,  376. 
requisite  averments  of,  376. 

state  statutes  of  frauds  binding  on  federal  courts,  376. 
plea  of  res  Judicata,  378-380. 
when  allowed,  378-380. 
requisites  of,  378-380. 
extent  of,  379. 
rules  governing,  379,  380. 
judgment  on  demurrer  a  good  plea  of,  378. 
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PLEA  IN  EQUITY  (continued)  — 
plea  of  release,  281. 

issues  raised  by,  281. 

requisites  of,  281. 

supported  by  answer,  when,  281. 

principles  of,  stated  by  Lord  Bedesdale,  381. 
plea  of  stated  account,  282. 

when  proper,  282. 

requisite  averments  of,  282. 

supported  by  answer,  when,  282, 
plea  of  settled  account,  383. 

nature  of,  283. 
plea  of  an  award,  384. 

when  available,  284. 

supported  by  answer,  when,  384 
plea  of  bonafde  purchaser,  385,  286. 

requisites  of,  285,  286. 

must  show  how  reversion  was  created,  when,  285. 

supported  by  answer,  when,  385. 

possession  is  notice,  386. 

purchaser  must  look  to  all  title  papers  under  which  he  claims,  386. 

equitable  title  not  good  plea  of,  385, 
plea  of  paramount  title,  387. 

form  of,  387. 
pleas  to  bills  of  discovery,  288. 

grounds  of,  388. 
pleas  to  bills  not  original,  289. 

to  bill  of  revivor,  289. 

to  supplemental  biU,  289. 

to  cross-bill,  289. 

to  bill  of  review,  389. 

to  bill  to  carry  decree  into  execution,  289. 
form  and  frame  of  plea,  390. 

consists  of  five  parts,  390. 

strictness  of  averments,  390. 

prayer  of,  390. 

form,  when  accompanied  by  answer,  890. 
must  be  supported  by  certificate  of  counsel  and  afSdavit  of  defendant, 
291. 

plea  not  evidence,  291. 
filing  plea,  when,  393. 
proceedings  taken  by  plaintiflf  on  plea,  393. 

may  set  down  for  argument,  293L 

no  demurrer  to  plea,  293. 

may  take  issue  on,  393. 
argument  of  plea,  394. 

issues  of  law  upon,  394 

opening  and  closing  argument,  294 

order  upon,  294 


GENEEAL    INDEX.  1343 


Beferences  are  to  sections. 

PLEA  IN  EQUITY  (continued)  — 
allowing  plea,  295. 

effect  of,  295. 

plaintiff  may  then  take  issue  upon,  395. 
saving  the  benefit  of  the  plea  to  the  hearing,  396. 

effect  of,  296. 
ordering  plea  to  stand  for  an  answer,  297. 

effect  of,  397. 

rule  stated  by  Chancellor  Walworth,  397. 
approved  by  Justice  Story,  397. 
overruling  pleas,  298. 

defendant  assigned  to  answer,  398. 
proceedings  upon  plea  of  matter  of  record,  299. 

English  procedure,  299. 

procedure  in  federal  courts,  399 
effect  of  joining  issue  upon,  and  proving  plea,  300. 

English  rule  abolished,  300. 

rule  in  federal  court,  300. 

avails  defendant,  how  far,  300. 
effect  of  falsifying  plea  in  bar,  301. 

entitles  plaintiff  to  a  decree,  301. 

rule  stated  by  Chancellor  Walworth,  301. 

defendant  examined  on  interrogator!^,  when,  301. 
effect  of  proving  dilatory  plea,  303. 

decree  on  plea  to  jurisdiction,  303. 

decree  on  plea  in  abatement,  303. 
plea  allowed  by  prematurely  excepting  to  answer,  303. 

ruled  by  Lord  Eldon,  303. 
amending  pleas,  304. 

allowed,  when,  304. 

federal  statute  of  jeofails,  304. 

pleading  de  novo,  804 

PLEADINGS  — 

at  common  law,  23, 178,  318-330. 
demurrers,  178. 
pleas,  318-230. 

general  nature  of,  318. 
classification  of,  218. 
to  the  jurisdiction,  318. 
in  abatement,  318. 
in  bar,  218,  319. 
traverse,  219. 

confession  and  avoidance,  319. 
estoppel,  319. 
singleness  of  issue,  330. 
unity  of  issue,  230. 
declaration,  330. 

rules  controlling,  330. 
several  counts,  380. 
duplicity,  what,  320. 
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References  are  to  sections. 
PLEADINGS  (continued)  — 
English  equity,  23,  34. 

ancient  system  of,  23,  34. 
change  in,  33,  24. 
matured  system  of,  34,  101-110. 
adopted  in  federal  courts,  16-18. 
See  Demurrer;   English  Chancery  Orders,  Appendix  IV;  Original 
Bill  in  Equity;  Plea  in  Equity. 
PROCEEDINGS  IN  THE  MASTER'S  OFFICE  — 
masters  in  chancery,  740-743. 
defined,  740,  743. 
is  an  ofiScer  of  court,  740,  743. 
powers  of,  defined,  743. 
appointment  of,  740,  743. 

made  by  the  court,  740,  743. 

who  may  be,  740. 

who  may  not  be,  740. 

equity  rule  regarding,  740. 

federal  statute  regarding,  740. 

complete  when,  740. 

need  not  be  recorded,  740. 
standing,  740. 
pro  hoc  vice,  740. 
selected  by  the  court,  740. 

not  by  the  parties,  740. 
oath  of  office  of,  740. 

no  statute  or  rule  requiring,  740. 

court  may  require,  740. 
compensation  of,  743. 

fixed  by  court,  743. 

not  agreed  on  in  advance,  743. 

borne  by  parties  named  by  court,  743. 

attachment  for,  743. 

report  not  retained  for,  743. 
references  in  general,  743. 
ordinary,  743. 
reference  of  entire  case,  when,  743. 

by  consent,  743. 

in  interventions  pro  interesse  sua,  743. 
master  not  to  exceed  order  of,  746. 
authority  of  the  master,  746. 

conferred  by  decree  of  court,  746. 
weight  of  master's  findings,  743-745. 

advisory  only,  743-745. 
by  consent,  743,  745. 

findings  presumptively  correct,  743,  745. 
nature  of,  747. 

new  issue  joined,  747. 
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PROCEEDINGS  IN  THE  MASTER'S  OFFICE  (continued)  — 

object  of,  747. 

inquiry  into  minor  details,  747. 

controlled  by  fundamental  principles  of  equity  procedure,  747. 
pleadings  in,  747,  763,  764 
discovery  in,  748,  759-762. 

methods  of  obtaining,  748,  759-763. 

in  nature  of  a  bill  of  discovery,  748. 
evidence  in,  749. 
parties  entitled  to  attend  a  reference,  750. 

general  rule,  750. 

right  of  defendant  to  attend  after  decree  pro  confesso,  171, 751. 

only  defendant  who  has  etitered  appearance,  171,  751. 

leave  of  court  required,  171,  751. 
method  of  taking  and  stating  an  account,  752-781. 

successive  steps  in,  753-781. 
hearing  before  reference,  753. 

pleadings  perfected,  753. 

proofs  taken  upon  the  issues,  753. 

cause  set  down  for  hearing,  753. 

cause  regularly  heard,  753. 

issues  made  by  the  pleadings  decided,  753. 

rights  of  the  parties  declared,  753. 

principles  of  the  account  settled,  753. 

interlocutory  order  referring  cause,  753. 
decree  of  reference,  754, 755. 

must  be  interlocutory  only,  754 

correct  procedure  stated  by  Chief  Justice  Taney,  754 

directions  to  be  contained  in,  755. 

what  is,  and  what  is  not,  a  final  decree,  754 
in  relation  to  a  reference,  754 
rule  stated  by  United  States  supreme  court,  754 
presenting  reference  to  master,  756. 

mode  of,  756. 
warrant  to  consider  decree,  757. 

meaning  of,  758. 

English  chancery  procedure,  757. 

followed  in  federal  equity,  758. 
debtor  and  creditor  account,  759.  ^ 

afladavit  to,  759. 

purposes  of,  759. 

is  for  discovery,  759. 
examination  of  accounting  party,  760,  761. 

is  for  discovery,  760,  761. 
production  of  books  and  documents  by  accounting  party,  763. 

is  for  discovery,  763. 
filing  the  charge,  763. 

proceedings  thereon,  763. 
85 
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PROCEEDINGS  IN  THE  MASTER'S  OFFICE  (continued)  — 
charge  defined,  763. 
action  of  master  on,  763. 
means  of  establishing,  768. 

admissions  of  the  accounting  party,  763. 

independent  proof,  763. 
filing  discharge,  764. 
proceedings  on,  764 
discharged  defined,  764. 
action  of  master  on,  764. 
means  of  establishing,  764. 

vouchers,  764 

proofs,  764. 

oath  of  party  in  small  sums,  764. 
warrant  to  show  cause  why  master's  report  should  not  be  prepared,  765. 
meaning  of,  765, 766. 
warning  to  perfect  evidence,  765, 766. 
warrant  on  preparing  report,  766. 

is  notice  that  evidence  is  closed,  766. 
preparing  master's  report,  767-771. 
requisites  of,  767-771. 
body  of,  767. 
schedules,  767. 
interest,  rule  for  computation,  769. 

Chancellor  Kent's  rule,  769. 

adopted  by  United  States  supreme  court,  769, 

compound,  against  trustees,  770. 

computed  to  date  of  report,  771. 
report  liquidates-  debt,  771. 
report  answers  inquiries  seriatim,  767. 

finds  ultimate  facts,  767, 
warrant  that  draft  report  is  prepared,  773. 
purpose  of,  773. 
opportunity  to  object,  773. 

duty  of  master  to  give,  773. 
objections  to  draft  report,  773. 
when  filed,  773,  773. 
where  filed,  773,  773. 
requisites  of,  773. 
warrant  to  settle  and  sign  master's  report,  774 
nature  of,  774 
is  notice  to  appear,  774 
objections  heard,  774. 
report  settled  and  signed,  774 
filing  the  master's  report,  775. 
in  clerk's  office,  775. 
entered  in  order  book,  775. 
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PROCEEDINGS  IN  THE  MASTER'S  OFFICE  (continued) - 
exceptions  to  master's  report,  776,  777,  778. 

when  filed,  776,  777. 

office  of,  777. 
.     proper,  when,  777. 

wrong  conclusions,  777. 

rulings  on  evidence,  777, 

requisites  of,  777. 

in  nature  of  special  demurrer,  777. 
irregularities  in  report,  778. 

motion  to  set  aside  for,  77& 

procedure  on,  778. 
hearing  exceptions,  776.  • 

set  down  for,  776. 

procedure  on,  77C. 

order  of  court  on,  776. 
•costs  of  exceptions,  780. 

fixed  by  the  court,  780. 

equity  rule  regarding,  780. 
further  directions,  781. 

necessary,  when,  781. 

reserved,  when,  781. 

whole  case  open  for  revision  on,  781. 

court  may  change  its  opinion  on,  781. 

vacate  previous  proceedings  on,  781. 
administration  of  assets,  783-785. 

references  in,  783,  783. 

creditors  charge,  784 

examination  of  creditor,  785. 
exceptions,  786. 

scandal  and  impertinence,  786. 
referred  to  master,  786. 

insufficiency,  786. 

not  referred  to  master,  786. 
set  down  for  hearing  before  court  or  judges,  787. 
review  of  master's  report,  788. 

petition  for,  788. 

when  proper,  788. 
register  kept  by  master,  789. 

what  to  contain,  789. 
See  Answers;  OpiGiNAi  Bill  in  Equity;  Scandal  and  Impertinence. 

PRODUCTION  OF  DOCUMENTS  — 
•  by  defendant,  118,  335,  319,  630,  748,  763. 
in  discovery,  118. 
See  Discovert. 
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E. 

RECEIVERS  — 

definition  of,  580. 

by  United  States  supreme  court,  580. 
powers  of,  580. 
appointment,  a  conservatory  proceeding,  581,  582. 

preventive  justice,  581,  583. 
power  to  appoint  inherent  in  courts  of  equity,  581,  589. 
when  appointed,  583,  583. 

in  foreclosure  suits,  583. 

judicial  discretion,  583. 

not  till  bill  filed,  585,  588. 

before  answer  filed  without  notice,  when,  587,  58& 
objects  and  purpose  of  appointment,  581,  583,  593. 
efiEeot  of  appointing,  584. 

does  not  affect  the  right,  584. 

does  not  oust  possession,  584. 
authority  of,  derived  from  the  court,  580,  584 

not  from  the  parties,  580,  584 
application  for  appointment  of,  587,  588, 

notice,  when  required,  587,  588. 
when  not  required,  587,  588. 

procedure  upon,  587,  588. 
affidavits,  588. 
order  of  appointment  of,  588,  594. 

railroad  receiver,  594 
English  chancery  procedure  in  receivership  cases,  588. 

only  in  cause  pending,  588. 

application,  588. 

supporting  affidavits,  588. 

order  of  appointment,  588. 

appointment  made  by  master,  588. 

attornment  of  tenants,  588. 

writ  of  assistance,  588. 

examination  pro  interesse  suo,  588. 

duties  of  receiver,  588. 

accounts  of  receiver,  588. 

salary  and  allowances  of  receiver,  588. 

discharge  of  receiver,  588. 
of  railroads,  589-605. 

federal  courts,  power  to  appoint,  589. 

reasons  for  appointment,  590,  593. 

grounds  for  appointment,  593. 

objects  and  purposes  of  appointment,  592. 
to  maintain  public  highway,  593. 
to  preserve  trust  assets,  592. 
to  distribute  fund  to  creditors,  593. 
to  facilitate  reorganization,  593. 
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RECEIVERS  (continued)  — 
order  appointing,  594. 

requisites  of,  enumerated,  594. 

name  the  receiver,  594. 

fix  penalty  of  bond,  594. 

identify  property,  594. 

specified  duties  and  powers  of,  594. 

direct  defendants  to  deliver  property,  594 
who  may  be  appointed  railroad  receiver,  595. 

should  be  impartial,  595. 

requisite  capacity  and  experience,  595. 

federal  statutory  restrictions,  596. 
bond  and  oath  of  railroad  receiver,  597. 

form  of,  597. 
powers  and  duties  of  railroad  receiver,  598. 

must  execute  the  orders  of  the  court,  598. 

as  to  expenditures,  598. 

as  to  contracts,  598. 

adoption  of  existing  contracts,  602. 

must  operate  road  according  to  state  laws,  599. 
accounts  of  railroad  receivers,  600. 

procedure  on,  600. 

master's  report  of,  not  excepted  to,  600. 
petition  to  review,  600. 
compensation  of,  601. 
suits  against  receivers,  603-607. 

is  a  suit  against  the  fund,  603. 

without  leave  of  court,  604. 

federal  statute  authorizing,  604 

for  personal  injuries,  605. 

after  property  restored  to  owner,  605. 

suits  in  rem  against  trust  estate,  606. 

in  court  where  receivership  is  pending,  only,  606. 

duty  of  receiver  to  defend,  607. 

cannot  question  orders  of  court,  607. 

may  appeal,  607. 
suits  by  receivers,  608-610. 

must  obtain  permission  of  court  to  sue,  608. 

in  his  own  name,  608. 

writ  of  assistance,  application  for,  609. 

when  granted,  609. 

against  whom  granted,  609. 

against  party  to  suit,  609. 

one  coming  in,  pendente  lite,  609. 
cannot  sue  in  foreign  jurisdiction,  610. 

rule  in  the  federal  courts,  610. 
appeals  by  receivers,  607,  611. 

to  protect  the  trust  estate,  607,  611. 
to  protect  his  own  rights,  607,  611. 
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RECEIVEES  (continued)  — 

conflict  of  jurisdiction,  612,  613. 
in  receivership  cases,  613,  613. 
when  jurisdiction  attaches,  613. 
between  state  and  federal  courts,  613,  613. 
removal  of  receivers,  615. 

application  for,  where  made,  615. 
cause  for,  615. 

when  application  denied,  615. 
discharge  of  receivers,  616. 
when  ordered,  616. 
when  not  ordered,  616. 
discontinuance  of  suit,  616. 
does  not  discharge,  616. 
entitles  receiver  to  apply  for,  616. 
ancillary  receivers,  617. 

conditions  requiring,  617 
courts  of  primary  jurisdiction,  617. 
courts  of  ancillary  jurisdiction,  617. 
bill  filed  in,  617. 
order  entered  in,  617. 
preferential  debts  in  railroad  receiverships,  618-633. 

doctrine  of  the  United  States  supreme  court,  618,  631. 

rule  stated  by  Chief  Justice  Fuller,  619. 

supplies  furnished  on  faith  of  current  earnings,  63(X 

settled  rule,  630. 
no  absolute  rule  in  all  cases,  631. 
mortgagees,  rights  of,  621. 
implied  agreement  of,  631. 

current  debts  to  be  paid  put  of  current  receipts,  631. 
not  entitled  to  income  before  demand,  591. 
debt  for  original  construction  not  preferential,  633. 
receivers'  certificates,  633.  _ 

power  of  court  to  order,  633. 
for  what  purpose,  633. 
appeal  from  order  allowing,  633, 

REHEARING  — 
petition  for,  632. 

when  filed,  683,  683. 

requisites  of,  683. 

procedure,  683. 
upon  interlocutory  decrees,  684. 

orders  of  course,  684. 

deciding  issues  in  the  pleadings,  684. 

supplemental  biU  filed,  when,  684 
after  appeal,  685. 

not  without  leave  of  appellate  court,  685. 

rule  stated  by  United  States  supreme  court,  685. 
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REHEARING  (continued)  — 

ord^r  granting  or  refusing,  not  reviewable,  686. 

where  no  appeal  lies,  687. 
when  application  filed,  687. 

REPLICATIONS  — 

definition  and  history  of,  364-371. 
special,  abolished,  365. 
form  of,  366. 
office  of,  367. 

when,  to  answer,  filed,  368,  661. 
when,  to  plea,  filed,  369,  661. 
filed  nunc  pro  tunc,  when,  370. 
when  there  are  several  answers,  370. 
RES  JUDICATA  — 
plea  of,  278-280. 

requisites  of,  280. 
See  Plea  in  Equity. 

RESTITUTION  OF  PROPERTY  — 
after  reversal  of  judgment,  841. 
right  of,  841. 

in  the  federal  courts,  841. 
scire  fadas  to  enforce,  841. 

REVERSAL  OF  JUDGMENT.    See  Restitution  of  Property. 

REVIVOR  AND  SUPPLEMENT  — 
procedure  in,  633-656. 

See  Abatement  and  Revivor;  Bills  of  Revivor;  Supplemental 

BlIiLS. 

RULES  OF  COURT.    Seepos*,  Indexes  to  the  Rules  of  the  several  Courts. 

S. 
SALES  — 

under  decree  in  federal  equity,  724. 
See  Judicial  Sales. 
SCANDAL  AND  IMPERTINENCE  — 
scandal  defined,  132,  361. 

nothing  relevant  scandalous,  132. 
impertinence  defined,  132,  361. 
in  bills,  132,  133,  173-176,  361-363. 
not  ground  for  demurrer.  173. 
utile  per  inutile  non  vitiatur,  173. 
objection,  how  taken,  173. 
exceptions  for,  173. 
when  exceptions  filed,  174, 175. 
requisites  of  exceptions,  175. 
reference  of  exceptions,  132, 174,  175. 
procedure  on  exceptions,  174,  175. 
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SCANDAL  AND  IMPERTINENCE  (continued)  — 

principles  controlling  decision  of  court  upon  exceptions,  176. 
power  of  court  over  its  own  records,  133. 
in  answers,  361-363. 

nothing  relevant  is  scandalous  or  impertinent  in  an  answer,  561. 
how  objection  taken,  350,  863j,  363. 
exceptions  for,  350,  363,  363. 
requisites  of  exceptions,  363. 
when  filed,  350,  363. 
reference  of,  363. 
proceedings  thereon, '363. 
waived,  how,  351. 
in  the  examination  of  defendant  in  the  master's  oflSce,  761. 
objection,  how  taken,  761. 
without  formal  exceptions,  761. 

STATE  LAWS  — 

controlling  as  a  rule  of  property,  when,  9,  70, 
furnish  rules  to  ascertain  rights  of  parties,  7-9. 
cannot  confer  jurisdiction  on  federal  courts,  7. 
do  not  control  equity  procedure  in  federal  courts,  8. 
STATUTE  OF  FRAUDS  — 

defense  of,  by  demurrer,  when,  198. 

by  answer,  313. 
prescribes  a  rule  of  evidence,  198. 
does  not  change  the  rule  of  pleading,  198. 
of  the  several  states,  binding  on  federal  courts,  276. 
plea  of,  276. 

requisites  of,  276. 

supported  by  answer,  when,  276. 
See  Demuerer;  Plea,  in  Equity. 

STATUTE  OF  LIMITATIONS  — 

defense  of,  raised  by  demurrer,  when,  197. 

answer,  313. 
exceptions  to  operation  of,  197. 

facts  to  bring  plaintiff  within,  must  be  averred  in  bill,  179. 
plea  of,  373,  274 

requisites  of,  273,  274. 

answer  in  support  of,  274. 

is  a  personal  privilege,  273.' 
See  Demureee;  Plea  in  Equity. 
SUBPOENA — 

writ  of,  99,  154,  155, 
prayer  for,  in  bill,  110,  131. 
when  issued,  99,  155. 

when  there  are  more  than  one  defendant.  155. 

when  there  are  two  or  more  defendants  residing  in  different  districts, 
155. 
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SUBPCENA  (continued)  — 

United  States  equity  rule  concerning,  155. 

federal  statute  concerning,  155. 

not  required  on  amended  bill,  as  to  defendants  already  served,  155. 

not  required  on  supplemental  bill,  unless  new  parties  made,  155. 

service  of  subpoena,  156-159. 

by  whom  served,  156. 

manner  of  service,  156. 

on  married  woman,  156. 

on  infants,  156. 

on  corporations,  156. 

no  personal  decree  without  personal  service  in  the  district,  156. 

acceptance  of  service,  156.  « 
by  corporation,  156. 

upon  foreign  corporation  doing  business  in  jurisdiction  of  the  court, 
156. 
substituted  service  in  ancillary  suits,  46,  157. 

on  attorney  of  record  in  original  suit,  46,  157. 

on  defendant  out  of  district,  46. 

previous  order  requisite,  46, 157. 

practice  sanctioned  in  English  chancery,  46. 
service  on  non-resident  defendants  in  suits  in  rem,  47,  48,  158. 

regulated  by  federal  statute,  47,  48,  158. 

statute  must  be  strictly  pursued,  48. 

procedure  under  the  statute,  48, 158. 

by  whom  served,  48,  158. 

manner  of  service,  48,  158. 

no  personal  decree  without  appearance,  48,  158. 
exemption  from  service  of  subpoena,  159. 

constitutional  provision,  159. 

senators  and  representatives,  159. 

litigants  and  witnesses,  159. 

person  fraudulently  induced  to  come  within  jurisdiction  of  court, 
159. 

special  appearance  to  quash  illegal  service,  98,  159. 
return  of  subpoena,  160. 

when  returnable,  160. 

indorsement  of  marshal  thereon,  160. 

what  to  show,  160. 

amendment  of,  160. 

filed,  dated  and  entered  on  order  book,  160. 

SUPPLEMENTAL  BILLS  — 
frame  of,  465. 
parties  to,  465. 
requisites  of,  465. 
leave  to  file,  687. 
when  appropriate  remedy,  638. 
general  rule,  638. 
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SUPPLEMENTAL  BILLS  (continued)  — 

upon  a  new  interest,  639. 

when  plaintiff  becomes  a  lunatic,  640. 

determination  of  interest  of  plaintiff  suing  in  autre  droit,  641. 
original  in  nature  of,  465. 

frame  of,  465. 

parties  to,  465. 

when  appropriate  remedy,  643. 

rule  stated  by  Lord  Redesdale,  643. 
at  what  stage  of  the  suit  filed,  644. 

may  make  new  parties,  645. 

subpcena  on,  645. 
demurrers  to,  646. 
pleas  to,  647. 
answers  to,  648. 
remedies  of,  adopted  in  federal  courts,  636. 

See  Answers;  Demukrers;  Pleas. 

SUPREME  COURT.   See  Appeals  in  Equity;  Federal  JuDiciiRy;  Judi- 
cial Power  of  the  United  States. 

T. 

TAKING  THE  BILL  PRO  CONFESSO  — 
definition  of  decree  pro  confesso,  163. 
origin  and  history  of  the  proceeding,  164 

stated  by  Justice  Bradley,  164. 

early  practice  of  the  civil  law,  164 

early  practice  in  the  English  chancery,  164 

later  practice  in  the  English  chancery,  164 

act  of  English  parliament  concerning,  164 
procedure  in  the  federal  courts  under  equity  rules  of  1828,  164 

changed  by  equity  rules  of  1842,  164,  167. 

decisions  under  equity  rules  of  1832,  164 

obsolete  and  misleading,  164. 
present  procedure  in  federal  courts,  161,  165. 

when  the  bill  may  be  taken  pro  confesso,  165. 
order  pro  confesso,  165. 

is  of  course,  165. 

does  not  require  allowance  of  judge,  165. 

should  be  entered  on  order  book  by  clerk,  26, 165. 
effect  of  taking  bill  pro  confesso,  166,  167. 

distinct  and  positive  allegations  of  bill  taken  as  true,  166. 

against  one  of  several  defendants,  166. 
against  whom  bill  may  be  taken  pro  confesso,  169. 

not  against  an  infant,  169,  703. 

may  be  taken  against  corporation,  169. 

may  be  taken  against  any  defendant  not  under  disability,  169. 
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TAKING  THE  BILL  PRO  CONFESSO  (continued)  — 

distinction  between  order  of  course,  pro  confesso,  and  final  decree  pro 
confesso,  167. 

nature  of  order  of  course,  pro  confesso,  167. 

nature  of  final  decree,  pro  confesso,  167. 
when  a  final  decree  pro  confesso  may  be  entered,  167. 

application  for,  how  made,  167. 

procedure  to  obtain,  167. 

defaulting  defendant  not  entitled  to  notice  of,  167. 

confusion  upon  the  subject  of  notice,  167. 
striking  out  answer  of  defendant  for  contempt,  168. 

decree  pro  confesso  entered  after,  void,  168. 

is  denial  of  due  process  of  law,  168. 
rights  of  defendant  after  decree  pro  confesso  against  him,  171. 

may  by  leave  of  court  attend  reference  before  master,  171. 

may  appeal,  171. 

cannot  question  allegations  of  bill,  171. 
opening  orders  and  decrees  pro  confesso,  170. 
when  final  decree  pro  confesso  may  be  set  aside,  170. 

absolute  unless  set  aside  at  same  term,  170. 

conditions  imposed  by  court,  170. 

application  for,  requisites  of,  170. 
when  order  pro  confesso  will  be  set  aside,  170. 

more  readily  vacated  than  final  decree,  170. 
See  Decrees;  Proceedings  in  the  Master's  Office. 
TERRITORIAL  JURISDICTION  OF  COURTS  — 
defined,  68. 
limited  by  character  of  action,  69-77. 

actions  local  or  transitory,  69-77. 

suits  in  equity,  local  or  transitory,  75,  76. 

distinction  not  affected  by  federal  statutes,  77. 
regulated  by  federal  statutes,  78. 

history  of  federal  legislation  regarding,  79-83. 

present  state  of  the  law,  84-98. 
general  statutory  rule,  86. 

See  Place  of  Bringing  Suit. 

TRADE-MARKS  — 

suits  concerning,  93,  553,  554. 
where  to  be  brought,  93. 
to  enjoin  infringement  of,  553,  554 
common-law  trade-marks,  553. 
registered  trade-marks,  554. 


VENUE  OF  SUITS.    See  Place  of  BRiNGma  StuTS;  Territorial  Juris- 
diction OF  Courts. 


1356  GENERAL   INDEX. 

Beferences^  arc  to  sections. 

"W. 

WITNESS  — 

competency  of,  399. 

in  courts  of  the  United  States,  399. 

not  excluded  on  account  of  color,  399. 

not  excluded  in  civil  actions  on  account  of  interest,  399. 
actions  by  or  against  executors,  administrators  and  guardians,  899. 

in  courts  of  the  United  States,  399. 

as  to  transactions  with  testator,  intestate  or  ward,  399. 

called  by  opposite  party,  399. 

called  by  the  court,  399. 
laws  of  state  rules  of  decision  as  to,  in  federal  courts,  399. 

in  what  respects,  399. 

cases  not  covered  by  federal  laws,  399. 
re-examination  of,  when  allowed,  423. 
impeachment  of,  419. 

procedure  in  equity  to,  419. 
taking  depositions  of,  in  English  chancery,  390-396. 

in  federal  courts,  397-433. 
See  Depositions  of  "Witnesses;  Evidence. 
WEIT  NE  EXEAT  EEGNO  — 
"ature  and  purposes  of,  573. 
procedure  to  obtain,  573. 
form  of,  574. 
discharge  of,  575. 

issued  by  federal  courts,  when,  576,  677. 
special  prayer  for,  requisite,  578. 

WRITS  — 

of  assistance,  588,  609,  718,  730,  724. 

of  attachment,  733. 

of  error,  790. 

of  execution  in  chancery,  737. 

oi  fieri  facias,  719,  731. 

of  scire  facias,  841. 

of  sequestration,  733. 

of  venditioni  exponas,  719,  731. 
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[In  this  index  the  abbreviation  am.  staniis  for  amendment.] 

Art. 

Abridgment  of  right  to  vote  abridges  representation am.  14 

Absent,  senate  to  choose  president  pro  tern,  when  vice-presi- 
dent is 1 

members,  congress  may  compel  attendance  of 1 

Accept,  what  may  not  be  accepted,  etc.,  by  United  States  offi- 
cers from  foreign  states,  etc. 1 

Account  of  receipts  and  expenditures  to  be  published 1 

Act  as  president,  congress  to  declare  who  shall,  in  vacancy. .  3 
Acts,  each  state  to  give  faith  and  credit  to  acts,  etc.,  of  other 

states. 4 

Adjourn,  how  congress  shall,  from  day  to  day 1 

with  consent 1 

Adjournment  of  congress,  its  effect  on  the  president's  veto. .    1 

questions  of,  excepted  from  president's  concurrence 1 

when  congress  disagree  on,  the  president  to  adjourn  it. .     3 

Admiralty  jurisdiction,  judicial  power  to  extend  to 3 

Admitted,  new  states  may  be,  by  congress 4 

Adoption  of  constitution  not  to  affect  validity  of  debts,  etc. .  6 
Advice  and  consent  of  senate,  when  president  must  have. ...  3 
Affirmation.    (See  Oath.) 

Age  for  representative  in  congress  twenty-flve  years 1 

senator  in  congress  thirty  years 1 

president  thirty-flve  years 3 

vice-president  thirty-five  years am.  13 

Agreement,  states  not  to  make,  without  consent  of  congress. .     1 

Aid  given  to  United  States  enemies  disqualifies am.  14 

Aliens  not  eligible  as  president  or  vice-president 3 

Aliens  not  eligible  as  president  or  vice-president 13 

Alliance,  no  state  shall  enter  into 1 

Ambassadors,  how  nominated  and  appointed 3 

president  shall  receive  3 

judicial  power  to  extend  to  cases  affecting 3 

in  cases  affecting,  supreme  court  has  original  jurisdiction    3 

Amendment,  XII.,  congress  can  enforce 13 

XIV.,  congress  can  enforce 14 

XV.,  congress  can  enforce 15 
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Art.  See.  CI. 

Amendments  in  revenue  bills,  senate  may  make 1       7  1 

to  constitution,  how  proposed  and  ratified 5 

Appellate  jurisdiction,  supreme  court  shall  have,  as  to  law 

andfact 3       3  2 

Appoint  electors,  each  state  shall 2       12 

Appointed  to  office,  when  senator  or  representative  may 

notbe:... 16  2 

electors,  senators,  and  office-holders  not  to  be 2       1  2 

Appointment  of  militia  officers  reserved  to  the  states 1       8  16 

senators  temporarily  by  executives  of  states 13  2 

Appointments  by  president,  what  and  how  made 2       2  2 

Appropriation  for  army  not  to  be  for  more  than  two  years. . .  1        8  12 

no  money  to  be  drawn  from  treasury  vrithout  legal 1        9  7 

Approval  by  president  of  billa    (See  Law.) 

required  to  orders,  resolutions,  etc.,  of  congress 1        7  3 

Armies,  congress  can  raise  and  support 1        8  12 

Arms  right  to  bear,  not  to  be  infringed ^....am.  2 

Army,  congress  can  make  rules,  etc.,  for 1       8  14 

president  commander-in-chief  of 2       2  1 

Arrest,  when  representatives  and  senators  free  from 1        6  1 

Arsenals,  congress  to  exercise  exclusive  jurisdiction  over4 ...  1        8  17 
Article,  congress  has  power  to  enforoa    (See  Amf,ndment&) 

Arts,  congress  to'  have  power  to  promote 1       8  8 

Assemble,  when  congress  to 14  2 

right  of  people  to,  not  to  be  abridged am.  1 

Attainder,  no  bill  of,  to  be  passed 19  3 

no  state  to  pass  any  bill  of 1      10  1 

of  treason,  not  to  work  corruption  of  blood 3       3  2 

Attendance  of  absent  members  in  congress  may  be  compelled  15  1 

members  of  congress  privileged  from  arrest  during 1       6  1 

Authors,  exclusive  rights  of 1        8  8 

Ballot,  electors  to  vote  by,  for  president  and  vice-president . .  am.  12  1 

houseof  representativestochoosepresidentby.when.  .am.  12  1 

Bankruptcy,  congress  to  establish  uniform  laws  on 18  4 

Basis  of  representation,  when  reduced am.  13       2 

Bill  of  attainder  not  to  be  passed 1        9  3 

how  passed,  approved,  objected  to,  or  passed  over  objection  17  2 

revenue  to  originate  in  house,  but  may  be  altered  in  sen- 
ate  - 17  1 

Bills  of  credit,  states  shall  not  emit 1      10  1 

Blood,  attainder  of  treason  not  to  work  corruption  of . .  i 8       3  3 

Borrow  money,  power  of  congress  to 1        8  2 

Bound  to  service,  persons  included  in  enumerations  for  repre- 
sentation   1        2  3 

Bounties,  payment  of  debt  for,  not  to  be  questioned am.  14       4 

Breach  of  peace,  a  senator  or  representative  may  be  arrested 

fora ". 16  1 

Bribery,  civil  officers  convicted  of,  to  be  removed 2       4  1 
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Art.  Sec.  CI. 

Buildings,  congress  has  exclusive  legislation  for  needful 1       8      17 

Business,  a  majority  of  each  house  a  quorum  to  do 1       5       1 

Capital  crime,  how  persons  held  to  answer am.    5 

Capitation  tax,  to  be  laid  only  in  proportion  to  census 1        9       4 

what  amendments  shall  not  affect  provisions  for 5 

Captures,  congress  to  make  rules  concerning 1 

Cases  to  which  judicial  power  shall  extend 3 

Cause,  no  warrant  shall  issue  except  upon  probable; am.    4 

Census,  when  to  be  taken 1 

capitation  tax  to  be  laid  only  In  proportion  to 1 

what  amendments  not  to  affect  provision  for 5 

Chief  justice  to  preside  when  president  tried  for  impeachment    1 
Chosen,  how  president  and  vice-pr^ident.    (See  Elected)  ...  13 

Citizen  of  United  States,  who  is am.  14 

to  be  a  senator  must  have  been  nine  years  a 1 

only,  is  eligible  for  president 3 

Citizens,  the  judicial  power  as  it  respects 3 

of  each  state  entitled  to  privileges  of  several  states 4 

suits  against  United  States  judicial  power  not  to  extend 

to,  when am.  11 

their  rights,  privileges,  etc.,  not  be  abridged am.  14 

their  representation.    (See  Representation) am.  14 

right  of,  to  vote  not  abridged  on  account  of  color,  etc.,  am.  15 
Civil  officers  shall  be  removed  on  conviction  of  treason,  etc. .    2 

Claim,  fugitives  held  to  service  to  be  delivered  upon 4 

Claims  for  loss  or  emancipation  of  slaves  not  to  be  paid.  .am.  14 

insurrectionary,  declared  illegal am.  14 

of  a  state  or  of  United  States  not  to  be  prejudiced  by  con- 
struction      4 

Clear,  vessels  from  one  state  not  obliged  to,  at  another 1 

Coin  money,  congress  has  power  to 1 

no  state  shall 1 

(See  Counterfeiting) 1 

Coin,  no  state  shall  make  anything  but,  a  tender  in  payment    1 

Collect  duties,  congress  has  power  to  lay  and 1 

Color,  right  to  vote  not  to  be  abridged  on  account  of am.  15 

Comfort  given  to  enemies  of  United  States  disqualifies. .  .am.  14 

Commander-in-chief,  president  to  be 2 

Commerce,  congress  has  power  to  regulate 1 

no  preference  in,  to  be  given  to  one  state  over  another. . .    1 

Commissions  to  fill  vacancies,  president  can  grant 2 

of  United  States  officers  to  come  from  president 2 

Common  defense,  congress  empowered  to  provide  for 1 

lawsuits,  trial  by  jury  at,  and.  law  rules  preserved am.    7 

Compact,  states  not  to  make,  with  each  other  or  with  foreign 

powers 1 

Compensation,  senators  and  representatives  to  receive 1 

of  president  not  to  be  altered 2 
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Art. 
Compensation,  of  judges  not  to  be  altered 3 

private  property  not  talsen  for  public  use  without  . .  .am.    5 
Compulsory    process,    accused  to  have,  for   obtaining  wit- 
nesses  a^ui.    6 

Concur  in  amendments,  senate  may,  in  revenue  bills 1 

Concurrence  of  two-thirds  necessary  for  impeachment  convic- 
tion       1 

Confederation,  no  state  shall  enter  into  any 1 

debts  contracted  under  the,  to  be  valid 6 

Confession  in  open    court,   persons    convicted    for  treason 

on am.    3 

Confronted,  accused  persons  to  be,  by  witnesses. 6 

Congress,  United  States  legislative  powers  vested  in 

to  consist  of  senate  and  house  of  representatives 

members  of.    (See  Senators,  Representatives.) 

shall  direct  how  census  shall  be  taken 

number  of  members  of 

election  for,  powers  of  legislature  and  congress  in 

when  it  shall  assemble 

powers  of  to  judge  of  elections,  adjourn,  etc. 

determine  rules,  and  punish,  etc.,  members 

each  house  to  keep  and  publish  journal 

adjournments  of,  how  regulated 

revenue  bills,  how  acted  upon 

bills  passed  by,  to  go  to  president  for  approval,  etc. 

how  bills  returned  to,  to  be  reconsidered 

what  resolutions,  etc.,  of,  go  to  president,  etc. 

power  of,  to  lay  and  collect  taxes,  etc. 

to  borrow  money 

to  regulate  commerce 

to  establish  naturalization  and  bankruptcy  laws 

to  coin  money  and  fix  standard  of  weights  and  measures 

to  provide  for  punishment  of  counterfeiting 

to  estabhsh  post-oflSces  and  roads 

to  promote  art  and  science,  and  how 

to  constitute  inferior  tribunals 

to  punish  piracy  and  offenses  against  international  law. 

to  declare  war,  grant  letters  of  marque,  etc 

to  raise  armies,  term  of  appropriations  for 

to  provide  a  navy 

to  make  rules  for  government  of  army  and  navy 

to  provide  for  calling  out  militia,  suppressing  insurrec- 
tions, etc 

arming,  etc.,  the  militia 

exclusively  to  legislate  for  District  of  Columbia,  etc 

to  make  laws  for  executing  the  powers  of  government. . . 

when  it  ma/  prohibit  importation  of  persons 

to  grant  no  title  of  nobility,  and  regulate  receipt  of  hon- 
ors, etc 1 
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Art. 

Congress,  no  state  to  impose  duties  without  consent  of 1 

no  state  to  lay  duties,  form  compacts,  make  wars,  etc., 

without  consent  of 1 

may  appoint  time  of  choosing  electors,  and  of  their  voting  3 
may  provide  for  vacancy  of  president  and  vice-president.  3 
may  decide  how  inferior  ofBcers  may  receive  appointment  3 
president  to  give  information,  etc.,  to;  when  he  can  con- 
vene and  adjourn 2       g 

when  it  may  appoint  place  of  trial 8        3        3 

can  declare  punishment  of  treason 3       3       3 

may  prescribe  how  state  acts,  etc.,  shall  be  proved,  etc...  4       1 
may  admit  new  states,  when  consent  of  legislature  re- 

quii^ed  ^ 4       3       1 

power  of,  over  United  States  territory  and  property 4       3       2 

may  propose  constitutional  amendments 5 

member  of,  to  take  oath  to  constitution 6                3 

not  to  interfere  with  freedom  of  religion,  of  the  press,  and 

of  the  people  to  petition am.  1 

voters  for  president  and  vice-president  to  be  counted  be- 
fore     am.  13                1 

amendments,  power  of,  to  enforce.    (See  Amendments.) 
right  to  vote  for  representatives  to,  effects  of  changing  its 

exercise am.  14       2 

disability  of  members  of,  engaged  in  insurrection am.  14       3 

may  remove  disabilities  by  a  two-thirds  vote am.  14       2 

members  of,  who  were  in  insurrection,  disqualified 14       3 

Connecticut,  her  representation  in  first  congress 12       3 

Consent  of  congress.    (See  Congkess,  1,  9;  1,  5,  and  1,  10.) 

legislatures,  when  required  in  forming  new  state 4       3 

state,  without  it  no  state  to  be  deprived  of  legal  suffrage 

in  senate 5 

states,  this  constitution  adopted  by  the  unanimous 7 

required  for  quartering  troops  in  houses  during  peace . .  am.  3 
Constitution,  congress  can  make  laws  for  executing  require- 
ments of 1        8      18 

president  to  take  oath  to  support 2        1        7 

judicial  power  to  extend  to  cases  arising  under 3        2        1 

not  to  be  construed  to  prejudice  claims 4       3        3 

amendments  to,  how  made 5 

former  debts,  etc.,  valid  under 6                 1 

the  supreme  law  of  the  land 6                3 

of  the  states  subordinate  to  that  of  the  United  States 6                3 

state  and  United  States  oflHoers  to  take  oath  to  support . .  6                3 

ratification  of  nine  states  establishes  the,  in  those  states. .  7 

adopted  unanimously  by  states  present 7 

enumerated  rights  in,  not  to  disparage  other  rights . .  .am.  9 
powers  not  delegated  by  the,  etc.,  are  reserved  to  the 

states  or  people am.  10 

86 
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Art. 

Constitution,  effect  of  breaking  oath  taken  to  support am.  14 

Consuls,  judicial  power  to  extend  to  cases  affecting 3 

Contracts,  no  state  shall  pass  laws  impairing 1 

Controversies,  to  what,  the  judicial  power  extends 3 

Conventions  for  proposing  and  ratifying  amendments  to  the 

constitution 5 

Corruption  of  blood,  attainder  not  to  work 3 

Counsel,  the  criminally  accused  to  have,  for  his  defense,  .am.  6 

Counterfeiting,  congress  can  provide  punishment  for 1 

Court.    (See  Supreme  Coukt) 3 

Court,  open,  effect  of  confession  in 3 

of  United  States,  when  trial  must  be  by  jury am.  7 

Courts,  congress  can  constitute  inferior 1 

in  what  United  States  judicial  power  is  invested 3 

of  law,  who  may  appoint  inferior  officers  of 3 

Credit  of  United  States,  congress  can  borrow  money  on  the . .  1 

no  state  to  emit  bills  of 1 

each  state  to  give,  to  acts,  records,  etc.,  of  every  other 

state 4 

Crime,  fugitives  on  account  of,  to  be  delivered  up 4 

capital,  how  persons  held  to  answer  for am.  5 

may  deprive  of  right  to  vote am.  14 

servitude  for,  a  punishment 13 

trials  for,  to  be  by  jury,  except  impeachment. 3 

Criminal  cases,  none  compelled  to  testify  against  themselves 

in am.  5 

prosecutions,  rights  of  accused  persons  in am.  6 

Cruel  punishment  not  to  be  inflicted am.  8 

Death  of  president  and  vice-president,  duty  of  congress  in 

case  of 3 

Debate,  senators  and  representatives  not  to  be  questioned  for 

speech  in 1 

Debt  of  United  States,  validity  of  not  to  be  questioned. .  .am.  14 

insurrectionary,  not  to  be  assumed am.  14 

Debts  of  United  States,  congress  has  power  to  pay 1 

no  state  to  make  anything  but  specie  a  tender  in  pay- 
ment of 1 

former  valid  under  this  constitution 6 

Defense,  congress  shall  provide  for  the  common 1 

to  provide  for,  constitution  established.    (Preamble.) 

'      in  criminal  prosecution,  has  right  to  counsel  for  his.  .am.  6 

Defend  the  constitution,  president  to  take  an  oath  to 3 

Delaware,  her  representation  in  the  first  congress 1 

Delegates  of  state  legislatures  to  take  oath  to  this  constitution  6 

Demand,  fugitive  from  justice  to  be  delivered  upon, of  state.  4 
Departments,  president  may  require  written  opinions  of  heads 

of 3 

congress  may  invest  appointing  powers  in  heads  of 3 
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Art 

Direct  tax,  how  to  be  apportioned 1 

to  be  laid  only  in  proportion  to  census 1 

Disability,  by  whom  incurred,  how  removed am.  14 

Discipline  of  militia,  congress  to  provide  for 1 

Discoveries,  exclusive  right  to  secure  to  inventors 1 

Disorderly  behavior,  each  house  may  punish  members  for  . . .     1 

Disqualification,  judgment  on  impeachment  a 1 

District,  government  power  over  a,  of  ten  miles  square 1 

Divided,  when  senate  equally,  vice-president  to  vote 1 

Dock-yards,  congress  has  exclusive  power  over 1 

Domestic  violence.  United  States  to  protect  each  state  against    4 
tranquillity,  constitution  established  to  insure.    (Pream- 
ble.) « 

Duties,  congress  has  power  to  lay  uniform 1 

on  imports,  states  not  to  lay,  without  congress'  consent.  1 
of  president,  at  his  death,  etc.,  devolve  on  vice-president  3 
of  executive  departments,  president  may  require  opinion 

on 3 

might  have  been  imposed  upon  imported  persons. 1 

not  to  be  laid  on  exportations  from  any  state 1 

of  tonnage,  no  state  shall  lay  any,  without  congress  con- 
sent      1      10 

Effect  of  proceedings,  etc.,  of  states,  congress  may  prescribe 

the 4        1 

Effects,  rights  of  people  to  be  secure  in  their,  not  to  be  vio- 
lated  am.    4 

Elected,  representatives  to  be  every  second  year 1 

two  senators  from  each  state  to  be  for  six  years 1 

Election,  writs  of,  to  be  issued  in  vacancies 1 

of  president  and  vice-president,  their  term  of  ofHce 2 

appointment  of  electors  of 2 

how  conducted am.  13 

who  elected am.  13 

who  ineligible am.  13 

Elections,  when  right  to  vote  at,  denied,  the  representation 

decreased  am.  14 

who  shall  prescribe  time,  place,  etc.,  of,  for  senators,  etc.     1 

each  house  shall  judge  of  the,  of  its  members 1 

Elector,  who  not  qualified  to  be 2 

a  person  who  was  in  insurrection  cannot  be  an am.  14 

when  right  to  vote  for,  denied,  proportion  of  representa- 
tion reduced 14 

Electors,  qualification  of,  for  representative  in  congress 1 

of  president,  etc.,  appointment,  qualifications,  etc.,  of. . . .     2 

how  to  meet  and  vote fi™-  13 

persons  who  were  engaged  in  insurrection,  cannot  be. am.  14 

Eligibility  of  representatives  in  congress 1 

senators  in  congress 1 
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Art.  Sec.  CI. 

Eligibility  of  electors  of  president  and  vice-president 3        13 

president 3        14 

vice-president ^™-  12        3 

Emancipation  slave,  neither  the  United  States  or  state  to  pay- 
any  claim  for am.  14        4 

Emolument,  United  States  officers  not  to  accept  from  any 

king,  etc 1 

president  to  have  no,  except  his  compensation 3 

Emoluments  that  senators  and  representatives  may  not  en- 
joy, what 1 

Enemies,  adhering  to,  etc..  United  States  enemies,  is  treason.  8 

of  United  States,givingaid  or  comfort  to,  disqualifies,  .am.  14 

Enumeration  of  the  people,  when  made 1 

capitation  tax  to  be  the  only  proportion  to 1 

of  rights  in  constitution  not  to  disparage  others am.  9 

Equal  suffrage  in  senate,  no  state  to  be  deprived  of  without 

its  consent 5 

Equity,  judicial  power  to  extend  to  cases  in 3        3 

to  what  cases  judicial  power  shall  not  extend am.  11 

Escaping,  persons  held  to  labor,  to  be  delivered  up 4       8 

Establish  justice,  etc.,  constitution  formed  to  (Preamble)  and  8        1 

this  constitution,  ratification  of  nine  states  shall 7 

Establishment  of  religion,  congress  shall  not  regulate  . .  .am.  1 

Excessive  bail,  etc.,  not  to  be  required am.  8 

Excises,  congress  has  power  to  lay  uniform 1 

Exclusive  rights  to  writing  and  discoveries 1 

Executive,  militia  may  be  called  to,  the  laws,  eta 1 

president  to  take  oath  to,  his  office 2 

Executed,  president  to  take  care  laws  are  faithfully 3 

Executive  authority  of  any  state  to  issue  writs  of  election,  etc.  1 

officer  of  any  state,  effects  of  breach  of  oath am.  14 

officers,  denying  right  to  vote  for,  reduces  representa- 
tion   am.  14 

Expel  a  member,  two-thirds  of  either  house  may 1 

Expenditures,  statements  of,  to  be  published 1 

Exports  from  a  state  not  to  be  taxed 1 

states  shall  not  lay  duty  on  without  consent  of  congress.  1 

Mc  post  facto  la,^  not  to  be  passed 1 

Ex  post  facto  law  not  to  be  passed 1 

Extraordinary  occasions,  president  may  convene  congress  on.  3 

Fact  and  law,  supi'eme  court  has  appellate  jurisdiction  as  to.  8 

Faith,  full,  to  be  given  to  public  acts,  etc.,  of  a  state 4 

Felonies,  congress  can  define  and  punish  on  the  seas 1 

Felony,  members  of  congress  may  be  arrested  for 1 

fugitives  charged  with,  to  be  delivered  up 4 

Fines,  excessive,  not  to  be  imposed am.  8 

Foreign  coin,  congress  has  power  to  regulate  value  of 1 

nations,  congress  has  power  to  regulate  commerce  with.  1 
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JJoreignpower,  states  not  to  enter  into  compact,  etc.,  with...    1      lo       3 

state,  no  present,  etc.,  to  be  accepted  from, 1        9        q 

-judicial  power  of  United  States  not  to  extend  to  suit's 

with  subjects  of ^m   j^ 

•Forfeiture,  attainder  of  treason  not  to  work 3 

Forts,  congress  has  exclusive  power  over 1 

Freedom  of  speech  and  the  press,  congress  not  to  abridge . .  am.     1 

Fugitives  from  justice  to  be  delivered  up 4 

Fugitives  from  labor  to  be  delivered  up 4 

General  welfare,  this  constitution  established  to  promote.' 
(Preamble.) 

congress  has  power  to  provide  for 

Good  behavior,  judges  to  hold  thg^r  offices  during 

Government  of  the  United  States,  congress  shall  make  laws  for 

republican  form  of,  guaranteed 

seat  of  established 

Grand  jury,  persons  held  to  answer  only  on  presentation  of,  am. 

Grievances,  right  of  people  to  petition  for  redress  of am. 

Habeas  corpus,  not  to  be  suspended  except  in  rebellion,  etc. . 

House,  when  soldiers  not  to  be  quartered  in  any am. 

of  representatives,  congress  to  consist  of  a  senate  and 

members  to,  elected  every  second  year 

qualifications  of  members  of 

shall  choose  speaker  and  officers 

has  sole  power  of  impeachment 

each,  its  power  over  members,  quorums,  and  adjourn- 
ments of , 

may  determine  rules,  punish,  or  expel  a  member. 

shall  keep  and  publish  a  journal 

neither  to  adjourn  without  <!onsent 

of  representatives,  revenue  bills  to  originate  in 

when  it  shall  choose  the  president  am.  13 

Houses,  right  to  people  to  be  secure  in am.    4 

of  congress,  shall  propose  constitutional  amendments 5 

president  may  convene  either  or  both 3        3 

may  remove  disabilities am.  14       3 

Illegal,  debts,  etc.,  in  aid  of  rebellion  are 14       4 

Immunities,  citizens  of  each  state  entitled  to,  of  other  states.     4        2 

of  citizens  not  to  be  abridged am.  14        1 

Impeachment,  house  of  representatives  has  sole  power  of. 1        2 

senate  has  sole  power  to  try 1        3 

to  be  on  oath,  chief  justice  to  preside 1        3 

a  two-thirds  vote  necessary  to  convict  on 1        3 

judgment  to  extend  only  to  removal  and  disqualification    1        8 

party  convicted  on,  liable  to  punishment  by  law 1        3 

president  cannot  grant  pardon  in  case  of 3        2 

civil  officers  removed  on  conviction  by 3        4 

trial  on,  without  jury 3       2 
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Art. 

Importation  of  persons,  when  prohibited 1 

Imports,  congress  has  power  to  lay  uniform 1 

no  state  to  lay,  without  consent  of  congress 1 

Inability  of  president  or  vice-president,  in  case  of,  who  shall 

act 2 

Indians  not  taxed  excluded  in  representative  enumeration ...     1 
not  taxed  excluded  in  representative  enumeration,  .am.  14 

Indictment  necessary,  to  hold  to  answer  for  crime am.    5 

persons  convicted  on  impeachment  subject  to 1 

Inferior  courts,  congress  has  power  to  create 1 

invested  with  judicial  power 3 

Inhabitant  of  his  state,  a  representative  in  congress  must  be  an    1 
senator  must  be  an 1 

Inhabitants,  male,  as  right  to  vote  is  denied  to,  representation 

is  reduced am.  14 

Insurrection,  United  States  to  protect  each  state  against 4 

who  disqualified  by  participating  in am.  14 

debts  for  suppression  of,  etc.,  not  to  be  questioned. .  .am.  14 
in  aid  of,  or  for  loss,  etc.,  of  slaves  illegal am.  14 

Insurrections,  congress  may  call  out  militia  to  suppress 1 

Invaded,  states  not  to  engage  in  war  except  when 1 

Invasion,  a  cause  tor  suspension  of  habeas  corpus 1 

United  States  to  protect  each  state  against 4 

congress  may  call  out  militia  to  expel 1 

Inventors,  exclusive  rights  of 1 

Jeopardy,  persons  not  to  be  twice  put  in am.    5 

Journal,  each  house  to  keep  and  publish  a 1        5        S 

president's  objections  and  votes  on  reconsideration  to  be 
entered  on 1        7       S 

Judges  of  supreme  court,  how  nominated  and  appointed 3       2       2 

duration  in  oflSce  and  compensation  of 3        1 

in  every  state  bound  by  constitution,  etc.,  over  state  laws    6       2 

Judgment,  limitation  of,  in  impeachment  cases 13       7 

Judicial  power  of  United  States,  where  vested 3        1 

its  extent 3        2        1 

proceedings,  each  state  to  give  credit  to,  of  other  states. .     4       1 

oflScers  to  take  oath  to  this  constitution 6  3 

effects  of  denying  right  to  vote  for , am.  14       2 

engaged  in  insurrection,  disqualified am.  14       8 

power  of  United  States,  limit  of  construction  as  to  ex- 
tent of am.  11 

to  extend  to  maritime  and  admiralty  jurisdiction 3        2        1 

Jurisdiction,  original  and  appellate  of  supreme  court 3        2       2 

no  slavery  within am.  13        1 

of  the  crime,  fugitives  to  be  removed  to  state  having  ....     4       2       2 
no  new  state  to  be  erected  within  the,  of  another  state  . .     4       3        1 

Jury,  trials,  except  in  impeachment,  to  be  by  3        2        3 

persons  to  answer  charge  of  crime  only  by  action  of.  .am.    5 


See. 

CI. 

9 

t 

8 

1 

10 

2 

1 

5 

3 

3 

2 

3 

7 

8 

9 

1 

2 

2 

3 

» 

3 

4 

3 

4 

4 

8 

15 

10 

3 

9 

2 

4 

8 

15 

8 

8 

3 

(5 

2 

2 

9 

8 

2 

3 

8 

14 

8 

17 

2 

1 

3 

7 

7 

2 

7 

3 

8 

10 

9 

3 

10 

1 

10 

1 

2 

2 

2 

INDEX   TO    CONSTITUTION    OF   UNITED    STATES.  1367 

Art  Sec  CI. 

Jury,  right  of  accused  to  trial  by  an  impartial am.  6 

trial  by,  in  suits  at  common  law am.  7 

fact  tried  by,  may  not  be  re-examined,  except,  etc. . .  .am.  7 

Justice,  constitution  ordained  to  establish.    (Preamble.) 

chief,  shall  preside  when  president  tried  on  impeachment  1 

fugitives  from,  to  be  delivered  up 4 

King,  prince,  etc.,  honors,  etc.,  from,  received  only  by  consent 

of  congress 1 

Labor  due  in  one  state  not  to  be  abrogated  in  another 4 

Land  and  naval  forces,  congress  to  make  rules  for  government 

of ; 1 

Land  owned  by  United  States,  congress  to  have  power  over. .  1 

Lands,  claims,  judicial  power  in  qpntroversies  for 3 

Law,  persons  convicted  on  impeachment  punished  by 1 

how  bills  in  congress  become 1 

may  become  without  president's  signature   1 

of  nations,  congress  may  define  and  punish  offenses  against  1 

ex  post  facto,  not  to  be  passed 1 

no  state  shall  pass 1 

impairing  contracts,  no  state  shall  pass 1 

and  equity,  to  what  cases  in,  judicial  power  shall  extend  3 

in  fact,  supreme  court  has  appellate  jurisdiction  as  to. . . .  3 

constitution  and  treaties,  the  supreme  law  of  the  land. . .  .6 

congress  to  make  no,  interfering  with  the  press,  etc.  .am.  1 

due  process  of,  necessary  for  the  depri  ving  of  life,  etc . .  am.  5 
due  process  of,  necessary  for  the  depriving  of  life  by  any 

state am.  14 

to  ascertain  district  in  which  crime  committed am.  6 

suits  at  common,  how  regulated am.  7 

or  equity,  how  extent  of  United  States  judicial  power 

construed  in    '. am.  11 

every  person  to  enjoy  equal  protection  of  the am.  14 

debt  authorized  by,  validity  of  not  to  be  questioned,  .am.  14 

no  state,  shall  abridge  privileges  of  citizens. ..;.....  .am.  14 

Laws  on  naturalization  and  bankrupt  to  be  uniform 1 

of  the  Union,  congress  may  call  militia  to  execute 1 

congress  may  make,  for  executing  powers  of  government  1 

inspection,  states,  exception  of  law-making  power  in  favor  1 

state,  on  imposts,  subject  to  congressional  revision 1 

president  to  take  care  all,  are  faithfully  executed 2 

Legislation,  when  congress  has  exclusive 1 

congress  may  enforce  amendment  XIII  by am.  13 

congress  may  enforce  amendment  XIV  by am.  14 

congress  may  enforce  amendment  XV  by am.  15 

Legislature,  state  electors  for,  can  vote  for  congressional  rep- 
resentative   

of  each  state  shall  choose  two  senators 1 

to  prescribe  time,  etc.,  holding  elections  for  senators,  etc.  1 
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Art. 
Legislature,  can  apply  to  United  States  for  protection,  etc. . .     4 
disqualification  for  having  taken  oath  as  member  of.  .am.  14 

effects  of  denying  right  to  vote  for  members  of am.  14 

Legislatures  of  states,  consent  of,  when  required  by  United 

States  in  purchasing 1 

may  direct  how  electors  shall  be  appointed 2 

when  consent  of,  required  in  forming  new  states 4 

may  apply  for  or  ratify  amendments 5 

members  of,  to  take  oath  to  support  constitution 6 

Letters  of  marque,  congress  may  grant  1 

Liberty,  no  person  to  be  deprived  of,  without  process  of 

law am.    5 

no  person  to  be  deprived  of,  by  any  state  law am.  14 

Life,  confequences  of  treason  not  to  extend  beyond 3 

not  to  be  put  twice  in  jeopardy am.    5 

to  be  taken  only  by  process  of  law am.    5 

to  be  taken  only  by  process  of  law am.  14       1 

List  of  electoral  votes  to  be  made    am.  13 

Loss  of  any  slave  not  to  be  paid  by  United  States am.  14       4 

Magazines,  forts,  etc.,  congress  to  have  exclusive  power  over.     1        8      17 

Majority  of  each  house  to  constitute  a  quorum 1        5        1 

the  electors  necessary  to  elect  president  or  vice-presi- 
dent  am.  13 

Majority  of  states  to   choose  president  when  house  elects 

him am.  13 

members  to  choose  vice-president  when  senate  elects 

him  . . . , am.  13 

Maritime  jurisdiction,  judicial  power  to  extend  to 8 

Marque,  congress  may  grant  letters  of 1 

no  state  shall  grant  letters  of 1 

Maryland,  her  representation  in  first  congress 1 

Massachusetts,  her  representation  in  first  congress 1 

Males,  when  vote  denied  to  any,  i-epresentation  reduced,  .am.  14 

Measures,  president  to  recommend  to  congress  3 

congress  may  fix  standard  of 1 

Member  of  state  legislature,  effects  of  breach  of  oath am.  14 

Militia,  congress  may  provide  for  calling  out 1 

congress  may  provide  for  organizing,  disciplining,  etc. ...     1 

president  commander-in-chief  of,  when 3 

necessary  to  a  free  state am.    3 

excepted  from  certain  privileges am.    5 

Ministers.    (See  Appointments;  Ambassadors) ,    2 

public,  president  to  receive    8 

Misdemeanors,  civil  oflBcers  to  be  removed  on  conviction  for.     3 

Money,  congress  has  power  to  borrow 1 

congress  has  power  to  coin,  etc 1 

congress  may  appropriate  for  army  but  for  two  years. ...     1 
to  be  drawn  from  treasury  only  on  appropriation 1 
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Art.  Sec.  CI. 

Money,  no  state  shall  coin 1 

Names  of  members,  when  to  be  entered  upon  journal 1 

Natural-born  citizens  only  eligible  for  the  presidency 2 

Naturalized  persons  are  citizens  of  their  state  and  of  the 

United  States am.  14 

Naturalization,  congress  may  establish  uniform  rule  for 1 

Naval  forces,  congress  may  make  rules  for  government  of . . .  1 

excepted  from  certain  privileges am.  5 

Navy,  congress  may  provide  and  maintain  a 1 

the  president  commander-in-chief  of  the 2 

Nev?  Hampshire,  her  representatives  in  first  congress 1 

Nev7  Jersey,  her  representatives  in  first  congress 1 

Nevir  York,  her  representatives  in^rst  congress 1 

New  states  may  be  admitted  by  congress 4 

Nobility,  no  title  of,  to  be  granted  by  the  United  States 1 

no  title  of,  to  be  granted  by  a  state 1 

Nominations,  what,  the  president  may  make 2 

Oath,  senators  to  be  on,  in  impeachment 1 

form  of,  taken  by  president 2 

by  senators,  representatives,  etc.,  to  support  constitution .  6 

required  for  issue  of  warrant am.  4 

disqualification  by  breach  of am.  14 

Obligation  of  contracts  not  to  be  impaired 1 

insurrectionary  to  be  held  illegal  and  not  assumed 14 

Offense,  persons  not  to  be  put  in  jeopardy  twice  for  same .  .am.  5 

against  law  of  nations  may  be  defined  and  punished 1 

president  may  pardon  for,  against  United  States 2 

Office,  jud^ent  in  impeachment  shall  extend  only  to  removal  1 

senators  and  repi-esentatives  not  to  hold,  etc. 1 

persons  holding  under  United  States  not  to  accept  pres- 
ents, etc 1 

persons  holding  under  United  States  not  to  be  electors. . .  2 

when  president  removed  from,  how  vacancy  filled 2 

oath  of,  of  president 2 

departmental,  president  may  require  opinion  of  head  of 

each 2 

judges  to  hold  during  good  behavior 3 

Officers,  house  of  representatives  shall  choose  their 1 

senate  shall  choose  their 1 

of  militia,  appointed  by  each  state 1 

of  United  States,  president  shall  commission '. . . .  2 

shall  be  removed  on  impeachment  and  conviction 2 

executive  and  judicial,  to  take  oath  to  constitution 6 

executive,  etc.,  effects  of  denying  rights  to  vote  for.  ..am.  14 

effects  of  breach  of  oath  as.  by  insurrection am.  14 

Opinion,  president  may  require,  of  heads  of  departments 3 

Order  in  which  both  houses  concur  to  be  presented  to  president  1 

Original  jurisdiction,  when  supreme  court  to  have 3 
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Art. 

Originate,  revenue  bills,  shall,  in  the  house  of  representatives.  1 

Overt  act,  no  treason  unless  two  witnesses  testify  to  same. . .  3 

Papers,  people  to  be  secure  against  unreasonable  searches. ...  4 

Pardons,  president  may  grant '. 3 

Patent-rights,  congress  may  grant 1 

Peace,  for  a  breach  of,  a  senator  or  representative  may  be  ar- 
rested   1 

no  state  in  time  of,  to  keep  troops,  etc 1 

in  time  of,  soldiers  not  to  be  quartered  in  any  house,  .am.  3 
Penalties,  each  house  may  impose,  to  secure  attendance  of 

members 1 

Pennsylvania,  her  representation  in  first  congress 1 

Pensions,   debt  incurred    in    payment  of,  not  to  be  ques- 
tioned  am.  14 

People,  house, of  representatives  to  be  chosen  by 1 

when  census  of,  to  be  taken 1 

right  of,  to  bear  arms,  etc am.  2 

to  be  secure  in  persons,  etc am.  4 

rights  retained  by am.  9 

powers  reserved  to  the am.  10 

Piracies,  congress  may  define  and  punish,  on  the  seas 1 

Ports,  regulation  as  to  preference,  clearing,  etc 1 

Posterity,  constitution  established   to    secure  blessings  to. 
(Pbeamble.) 

Post-ofllce  and  roads,  congress  may  establish 1 

Power  to  impeach,  in  house  of  representatives 1 

to  try  impeachment,  lies  in  the  senate. 1 

executive,  vested  in  president 3 

to  grant  reprieves  and  pardons,  lies  in  president 3 

to  make  treaties,  appointments,  etc.,  lies  in  president. ...  3 

judicial.  .  (See  Judicial  Powee) 3 

restrictions  on  its  constructive  extent am.  11 

of  congress  to  enforce  amendments.    (See  Amendments.) 
Powers  of  congress  to  give  effect  to  powers  of  government...  1        8      18 
when  president  unable  to  discharge,  they  devolve  on  vice- 
president 3        1        5 

not  delegated  to  United  States,  etc.,  reserved am.  10 

Preference  not  to  be  given  to  one  port  over  another. 1 

Prejudice,  constitution  not  to,  claim  of  United  States 4 

Present  from  king,  etc.,  not  to  be,  without  congress  consent..  1 

Presentment  of  grand  jury  when  crime  is  charged am.  5 

President,  when  senate  shall  choose  a  temporary. 1 

bills  passed  by  congress  to  be  presented  to 1 

effect  of,  delaying  to  sign  bill 1 

orders,  joint  resolutions,  etc.,  to  be  presented  to 1 

executive  power  vested  in,  his  term  of  office 3 

how  balloted  for,  and  how  votes  counted am.  13 

when  elected  by  house  of  representatives am.  13 


8 

10 

9 

6 

8 

7 

3 

5 

3 

6 

1 

1 

3 

1 

3 

3 

3 

1 

9 

5 

3 

3 

9 

8 

3 

5 

7 

3 

7 

2 

7 

3 

1 

1 

1 

INDEX   TO    CONSTITUTION    OF    UNITED    STATES.  1371 

.                                                                                                   Art.  Sec.  CI 

President,  when  vice-president  shall  act  as am.  13  1 

who  eligible  for. 2  1        4 

when  powers,  etc.,  of,  devolve  on  vice-president 3  15 

compensation  of,  which  is  not  to  be  altered 3  1        6 

form  of  oath  taken  by 3  17 

is  commander-in  chief 3  3        1 

power  to  make  treaties,  nominate,  and  appoint 3  3        3 

fill  vacancies , 2  2       3 

^  to  give  information,  etc.,  to  congress 3  3 

removed  on  conviction  on  impeachment 3  4 

effect  of  denying  right  to  vote  for am.  14  3 

Press,  freedom  of,  not  to  be  abridged am.    1 

Prince,  no  present,  etc.,  from  to  l»  accepted  without  consent    19        8 

Principal  olBcer  of  departments  required  to  give  opinion 3  3        1 

Private  property,  to  be  compensated  for  when  taken am.    5 

Privileged,  when  senators  and  representatives, from  arrest...     16        1 

Privileges,  citizens  of  each  state  entitled  to,  of  each  other  state    4  3       1 

of  citizens  not  to  be  abridged am.  14  1 

Proceedings,  each  house  may  determine  the  rules  of  its 1  5        3 

shall  keep  journal  of  its 1  5        3 

credit,  etc.,  to  be  given  to,  of  other  states 4  1 

Process  of  law,  no  depriving  of  life,  etc.,  without am.    5 

compulsory,  accused  entitled  to,  to  obtain  witnesses,  .am.    6 

Prohibited  powers,  reserved  to  states  and  people am.  10 

Promote    the  general  welfare,  constitution  established  to. 

(Peeamble.) 

Property  of  the  United  States,  congress  shall  legislate  for. ...    4  3       3 
no  person  to  be  deprived  of,  without  process  of  law. .  .am.    5 

private,  not  to  be  taken  without  compensation am.    5 

statenottodeprivecitizenof,  without  process  of  law.  .am.  14  1 

Proportionof  representation  to  that  of  voting  inhabitants,  .am.  14  3 

Prosecutions,  criminal,  rights  of  accused  persons  in am.    6 

Protect  the  constitution,  president  to  take  an  oath  to 3  17 

United  States  shall,  each  state  against  invasion 4  4 

Protection,  no  state  shall  deny  equal  protection  of  laws  to . .  am.  14  1 

Public  records,  etc.,  of  states  to  have  full  credit,  etc 4  1 

danger,  no  state  to  engage  in  war  without  consent,  ex- 
cept in 1  10        3 

debt,  validity  of,  not  to  be  questioned am.  14  4 

ministers,  president  to  receive 3  3 

money,  receipts  and  expenditures  of,  to  be  published....      19        7 

safety  may  require  suspension  of  habeas  corpus. 1  9       3 

trust,  no  religious  test  required  for  any  office  of 6  3 

use,  compensation  for  property  taken  for. am.    5 

Punishment,  persons  convicted  by  impeachment  liable  to. ...     1  3       7 

congress  to  provide  for,  of  counterfeiters 1  8        6 

treason 3  3        3 

for  crime,  servitude  a am.  13  1 
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Art  Sec.  CI. 

Punishments,  cruel,  not  to  be  inflicted am.    8 

Qualifications  of  a  representative 1 

of  a  senator. 1 

to  office 6 

of  electors  of  representatives 1 

of  its  own  members,  each  house  shall  judge  of 1 

of  president 3 

of  vice-president am.  13 

Quartered,  soldiers  not  to  be  in  house  vrithout  owner's  con- 
sent  am.    3 

Question,  yeas  and  nays  on,  when  to  be  entered  on  journal ...     1 

of  adjournment,  excepted  from  veto  power 1 

Questioned,  members  for  speech  in  debate,  not  to  be 1 

validity  of  United  States  public  debt  not  to  be am.  14 

Quorum,  what  constitutes  a,  in  each  house 1 

of  house  of  representatives   for  the  election  of  presi- 
dent  am.'"  13 

of  senate  for  the  election  of  vice-president am.  13 

Bace,  right  to  vote  not  to  be  abridged  on  account  of am.  15 

Ratification  of  nine  states  to  establish  constitution 7 

Eebellion,  a  cause  for  suspension  of  habeas  corpus 1 

denial  of  right  to  vote am.  14 

who  disqualified  by  participation  in am.  14 

debt  for  suppression  of,  not  to  be  questioned am.  14 

debt  incurred  in  aid  of,  not  to  be  assumed am.  14 

Receipts  and  expenditures,  statement  of,  to  be  published 1 

Recess  of  senate,  president  may  fill  vacancies  during 3 

Reconsidered,  bills  objected  to  by  president  to  be 1 

joint  resolution,  etc.,  by  president  to  be 1 

Records  of  each  state  to  have  credit,  etc.,  in  each  other  state.     4 
Redress  of  grievances,  right  of  people  to  assemble  and  petition 

for am.    1 

Regulations  of  one  state  not  to  discharge  labor  due  in  another    4        3       3 
congress  may  make,  for  territory  and  other  United  States 

property 4        3       3 

Religion,  congress  not  to  establish  or  prohibit  any am.    1 

Religious  test,  not  to  be  required  as  a  qualification  for  office.     6  3 

Representation,  reduced,  when  right  to  vote  is  denied,  etc .  .am.  14 

vacancies  in,  state  executive  to  issue  writs 1 

Representative,  qualifications  of  a 1 

Representatives,  what  persons  who  were  in  rebellion  cannot 

be am.  14 

how  apportioned  among  the  states 14 

no  shall  be  appointed  presidential  elector 3 

congress  shall  consist  of  senate  and ; 1 

when  members  of  house  of,  elected 1 

and  direct  taxes,  how  apportioned 1 

allowed  in  first  congress  to  the  thirteen  states 1 
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Art.  Sec.  CI. 

Representatives,  house  of,  shall  choose  speaker,  etc 1       3       5 

have  sole  power  of  impeachment  1        3        5 

time,  place,  and  manner  of  elections  for 1        4 

house  of,  shall  be  judges  of  elections,  etc 1        5        1 

a  majority  of,  constitutes  a  quorum  1        5        1 

house  of,  make  rules,  punish,  and  expel  members 15       3 

shall  keep  and  publish  a  journal 1        5        3 

adjournment  of,  when  requires  senate's  consent 15        4 

receiving  compensation,  be  privileged  from  arrest,  etc. . .  16        1 

revenue  bills  shall  originate  in  house  of 1        7        1 

to  take  oath  to  support  the  constitution 6  3 

effects  of  breach  of  official  oath  taken  as am.  14        3 

Reprieves,  president  may  grant  ...^ 3        3        1 

Reprisal,  congress  may  grant  letters  of 1        8      11 

no  state  shall  grant  letters  of 1      10        1 

Republican  form  of  government,  the  United  States  shall  guar- 
antee a 4       4       1 

Reserved,  powers,  to  the  state  or  the  people am.  10 

Residence  of  fourteen  years,  required  for  president  or  vice- 
president  3        1        4 

Resolution,  joint,  to  be  presented  to  president 1        7        3 

Retained,  rights,  by  the  people am.  9 

Returns  of  its  members,  each  house  shall  judge  of 15        1 

Revenue  bills,  to  originate  in  house  of  representatives 17        1 

powers  of  senate  over  1        7        1 

regulations  to  be  without  preference 1        9        6 

Rhode  Island,  its  representation  in  first  congress  1        3        3 

Right    of    people    to    assemble    and    petition,    not    to    be  1 

abridged am. 

bear  arms,  not  to  be  infringed am.  3 

be  secure,  etc.,  not  to  be  violated am.  4 

trial  by  jury am-  7 

to  vote,  bow  basis  of  representation  proportioned  to.  .am.  14       3 

Rights  to  writings  and  discoveries  to  be  secured 18        8 

enumeration    of,    in     constitution,    not     to     disparage 

others *™-  ^ 

Rulesof  naturalization,  to  be  uniform... j 18        4 

of  proceedings,  each  house  of  congress  may  fix  its 1        5 

concerning  captures,  congress  may  make 1        8 

for  land  and  sea  forces,  congress  may  make  1        8      14 

of  common  law,  re-examination  by,  in  Unites    States 

courts .■■■■■.■  ■■^™'  ^ 

Science,  congress  may  promote  by  granting  exclusive  rights..  18        8 

Searches  and  seizures,  right  of  people  to  be  secure  from.  .am.  4 

Seat  of  government,  congress  has  exclusive  legislation  over..  1        8      17 

Seats  of  senators,  terms  at  which  vacated  1        3        3 

Secrecy,  congress  not  to  publish  what  may  require 1       5       3 
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Art.  Sec.  CI 
Secure  the  blessings  of  liberty,  constitution  established  to. 
(Preamble.) 

rights  of  people  to  be,  in  their  persons,  etc. .am.  4 

Securities  of  United  States,  punishing  counterfeiters  of 1        8        6 

Security  of  a  free  state,  a  militia  necessary  to .am.  2 

Seizures,  right  of  people  to  be  secure  against am.  4 

Senate  and  house  of  representatives,  congress  to  consist  of . . .  1        1 

how  composed 1 

vice-president  to  be  president  of 1 

may  choose  its  officers  and  temporary  president 1 

has  sole  power  to  try  impeachments 1 

judgment  of,  in  impeachment,  its  effect 1 

to  judge  of  election  returns  of  its  own  members 1 

a  majority  to  form  a  quorum 1 

may  compel  attendance  of  absent  members 1 

determine  its  rules,  and  punish  or  expel  members 1 

to  keep  and  publish  a  journal 1 

not  to  adjourn  over  three  days  without  consent 1 

power  of,  over  revenue  biUs 1 

power  of,  over  treaties,  nominations,  and  appointments. .  3 

equal  suffrage  in,  no  state  to  be  deprived  of 5 

list  of  votes  for  president  and  vice-president  sent  to  presi- 
dent of am.  13                3 

president  of,  to  open  certificates  of  electors  of  president, 

etc am.  13                1 

to  choose  vice-president,  when  and  how am.  13                1 

Senator,  each  to  have  one  vote 1        3        1 

qualifications  for 1        3        3 

to  what  offices  disqualified 16        3 

persons  holding  office  under  United  States  disqualified  for  1        6        3 

a,  cannot  be  a  presidential  elector ...  3        1        2 

effects  of  breach  of  official  oath  taken  as am.  14       3 

who,  having  been  in  rebellion,  may  not  be  a . .  am.  14       3 

Senators,  to  be  two  from  each  state,  chosen  by  the  legislature  18        1 

how  divided  after  first  election  1        3        3 

vacancies  filled  temporarily 1        3       3 

time,  place,  and  manner  of  electing 14       1 

to  receive  compensation,  be  privileged  from  arrest,  etc.. .  16        1 

to  take  oath  to  support  the  constitution 6                8 

Service,  persons  bound  to,  included  in  representative  num- 
bers   13       3 

of  United  States  militia,  congress  to  provide  for  govern- 
ing    1 

militia,  the  president  their  commander-in-chief 3 

excepted  from  certain  privileges,  etc  am.  5 

Services,  compensation  for,  to  the  president 3 

compensation  for,  to  senator  and  representative 1 

compensation  for,  to  the  judges 3 
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Art.  Sec.  CI. 


Services,  debt  incurred  for,  against  rebellion  not  to  be  ques- 
tioned  am.  14 

Servitude,  involuntary,  prohibited  in  United  States am.  13 

previous  condition  of,  not  to  abridge  right  to  vote am.  15 

Session,  congress  to  be  in,  every  year 1 

rule  for  adjournment  during,  of  congress 1 

Ships  of  war,  no  state  to  kee'p,  vs^ithout  consent  of  congress. .     1 

Slavery  prohibited  in  United  States am.  13 

Slaves,  three-fifths  of,  included  in  representative  numbers. . .     1 

importation  of,  how  long  permitted 1 

escaping  to  be  delivered  up 4 

loss  or  emancipation  of,  not  to  be  paid  for am.  14 

Soldiers  not  to  be  quartered  in  hoij^es  without  consent. .  .am.    8 

South  Carolina,  her  representation  in  the  first  congress 

Speaker  and  other  officers,  each  house  shall  elect 

Speech  in  debate,  members  not  to  be  questioned  for 

freedom  of,  not  to  be  abridged am. 

Standard,  congress  may  fix,  of  weights  and  measures 

State  of  the  Union,  president  to  inform  congress  respecting. . 

each,  to  have  at  least  one  representative  in  congress 

representation  of,  when  vacancy  in,  writs  to  be  issued  . . . 

each  to  have  two  senators 

senator,  vacancies  of,  filled  by  temporary  appointment . . . 
elections  for  senators  and  representatives  of,  how  pre- 
scribed   

no  tax  to  be  imposed  on  articles  exported  from 

ports  of  one,  not  to  have  preference  over  those  of  another 
a,  shall  not  enter  into  alliances,  grant  letters  of  marque, 

etc 

what  to  make  legal  tender,  pass  no  ex  post  facto  law,  etc. 

a,  to  make  no  law  impairing  contracts 

to  grant  no  title  of  nobility 

not  to  lay  duties  on  imports,  etc.,  without  consent 

to  lay  no  duties  on  tonnage,  keep  troops  or  ships  of  war. . 

not  to  make  compacts  or  engage  in  war 

each  to  appoint  electors  of  president  and  vice-president. .     2 

extent  of  judicial  power  over 3 

when  a  party,  supreme  court  has  original  jurisdiction. . .     3 

trial  to  be  in  the,  where  crime  committed 3 

each,  to  give  credit  to  records,  etc.,  of  each  other  state ...     4 
citizens  of,  entitled  to  privileges  of  those  of  other  states  .     4 

a  fugitive  from  justice  from  any,  to  be  given  up 4 

a  fugitive  from  labor  from  any,  to  be.  given  up 4 

United  States  to  guarantee  every,  a  republican  form  of 

government 

protect  from  invasion  and  domestic  violence 4 

not  to  be  deprived  of  equal  suffrage  in  senate 5 

judges  in,  bound  by  constitution,  etc.,  of  United  States. .    6 
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Art.  Sec.  CI. 
State  legislatures,  members  of,  to  take  oath  to  constitution. .     6  3 

efifect  of  breach  of  oath  as am.  14       3 

denying  right  to  vote  for am.  14       2 

each,  to  have  one  vote  vrhen  house    elects  the   presi- 
dent  am.  13  1 

citizens  of  the  United  States  are  citizens  of  the,  in  which 

they  reside am.  14        1 

no,  shall  abridge  privileges,  etc.,  ot  citizens  of  the  United 

States. am.  14       1 

shall  not  deprive  of  life,  etc.,  without  process  of  law.  .am.  14  1 
shall  not  deny  any  person  equal  protection  of  laws. .  am.  14  1 
any  male  inhabitant  of  a,  effect  of  denying  vote  to. .  .am.  14,       2 

who  may  not  hold  ofBce  under am.  14        3 

executive  or  judicial  officer  of,  effect  of  breach  of  oath 

as ■ am.  14       3 

no,  to  assume  debt,  etc.,  incurred  in  aid  of  insurrec- 
tion  ' am.  14 

for  loss  of  any  slave am.  14 

abridge  right  to  vote  on  account  of  color,  etc. am.  15 

States,  to  choose  representatives  in  congress  every  two  years.    1 
representatives  and  direct  taxes,  how  apportioned  among    1 

what,  entitled  to  representation  in  the  first  congress 1 

congress  may  regulate  commerce  among 1 

have  the  right  to  train  and  appoint  ofiicers  of  militia 1 

president  to  receive  emolument  fro'ii  none  of  the  2 

new,  admitted,  when  consent  of  legislature  required 4 

constitutional  amendments  to  be  ratified  by  three-fourths 

of 5 

rati^cation  of  nine,  established  this  constitution 7 

powers  not  prohibited  by,  to  United  States,  or  delegated, 

or  reserved , am.  10 

United.    (See  United  States.) 

Subjects,  foreign,  when  judicial  power  extends  to o        2        1 

does  not  extend  to am.  11 

Suffrage,  no  state  to  be  deprived  of  its,  in  the  senate 5 

Suits,  right  to  trial  by  jury  in am.    7 

what,  United  States  judicial  power  not  construed  to  ex- 
tend to am.  11 

Sundays  excepted  from  ten  days  allowed  presidant  to  return 

bill,  etc 1        7        2 

Supreme  court,  judicial  power  of  United  States  in,  and  in- 
ferior courts 3        1 

judges  of,  to  hold  office  during  good  behavior 0        1 

compensation  of 3        1 

when  original,  and  when  appellate  jurisdiction 3        2       2 

congress  to  make  regulations  for 3        2       2 

law  of  the  land,  what  is 0  2 
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Art.  Sec.  CI. 

Tax,  no  direct,  to  be  laid,  unless  in  proportion  to  census 1       9       4 

a,  might  have  been  imposed  up  to  1808  on  imported  per- 
sons    1        9        1 

no  amendment  before  1808,  to  affect  first  and  fourth  clause 

of  the  ninth  section 5 

not  to  be  laid  on  exports  from  any  state .' 1        9        5 

Taxed,  Indians  not  taxed  excluded  from  representative  num- 
bers   13        3 

Indians  not  taxed  excluded  from  representative  num- 
bers   am.  14 

Taxes,  direct,  how  apportioned  among  states 1 

congress  shall  have  povrer  to  lay  and  collect 1 

Tender,  no  state  to  make  anything,but  gold  and  silver  a 1 

Term  of  ofiBce  of  representative  in  congress,  two  years 1 

senator,  six  years 1 

president  and  vice-president,  four  years 2 

citizenship  of  representative  in  congress,  seven  years 1 

of  senator  in  congress,  nine  years 1 

ten  years,  census  to  be  taken  every 1 

years,  person  bound  for  included  in  representative  num- 
bers    1 

Territories,  congress  shall  have  exclusive  jurisdiction  over. . .  1 

congress  shall  make  needful  laws  respecting  4 

Test,  no  religious,  required  as  a  qualification  for  office. 6 

Testimony  of  two  witnesses  required  to  convict  of  treason. . .  3 

Time  of  choosing  (electors  may  be  dfetermined  by  congress. . .  3 
Title  of  nobility,  not  conferred  by  United  States,  or  accepted 

without  consent 1 

no  state  shall  grant 1 

Tonnage,  do  state  lay  duty  on  without  consent 1 

Training  of  militia,  authority  for,  reserved  to  the  states 1 

Tranquillity,  constitution    established    to    secure    domestic. 
(Prbamblk) 

Treason,  a  senator  or  representative  may  be  arrested  for 1 

civil  officers  to  be  removed  on  conviction  of 2 

against  United  States,  in  what  it  consists 3 

congress  has  power  to  punish     3 

fugitives  charged  with,  to  be  delivered  up 4 

Treasury,  senators  and  representatives  to  be  paid  out  of 1 

money  drawn  from,  only  on  legal  appropriation 1 

duties,  eta,  laid  by  states  on  imports,  etc.,  to  go  to  United 

States 1 

Treaties,  president  to  make  with  advice,  etc.,  of  senate  2 

judicial  power  to  extend  to  cases  under 3 

are  supreme  law  of  the  land 6 

Treaty,  no  state  shall  make 1 

Trial,  persons  convicted  on  impeachment,  punished  by  law. . .  1 

accused  has  a  right  to  a  speedy  and  public am.  6 
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Art  Sec.  CI. 

Trial,  except  impeachment,  to  be  by  jury 3       3 

to  be  in  the  state  where  the  crime  was  committed 3        3       3 

'by  jury  in  suits  by  common  law am.  7 

Tribunals,  congress  may  constitute  inferior 18        9 

Troops,  no  state  shall  keep,  without  consent  of  congress 1      10       3 

Two-thirds  of  senate  must  concur  to  convict  on  impeachment  13        6 

each  house  may  expel  a  member 1        5       3 

both  houses  may  pass  a  bill  over  president's  veto 1        7        2 

both  houses  may  pass  a  resolution,  etc.,  over  president's 

veto 17       3 

senate  with  the  president,  make  treaties 2        2       2 

both  houses  may  propose  constitutional  amendments. ...  5 
of  all  the  state  legislatiures  may  call  a  convention  to  pro- 
pose constitutional  amendments 5            y 

representatives  from,  of  the  states  must  be  in  the  house 

to  elect  a  president am.  12 

the  senate  must  attend  to  elect  a  vice-president am.  13 

vote  of  congress  can  remove  disability am.  14       3 

Uniform,  all  duties,  imports,  and  excises  must  be 1        8        1 

rules  for  naturalization,  and  bankruptcy  law,  must  be. . .  1        8       4 
Union,  the  constitution  established  to  form  a  more  perfect. 

(Feb  AMBLE.) 

state  of,  president  to  give  information,  etc.,  respecting  the  2  3       1 

new  state  may  be  admitted  into  the 4  3        1 

United  States,  the  constitution  ordained  of  the.    (Preamble.) 

congress  of,  legislative  powers  vested  in 1  1        1 

to  provide  for  the  defense  and  welfare  of 18       1 

counterfeiting  securities  and  coin  of,  to  be  punished.   ...  1  8       6 

establishment  of  seat  of  government  of 1  8      17 

congress  to  make  laws  for  government  of 1  8      18 

no  title  of  nobility  shall  be  granted  by 1  9       8 

consent  of,  necessary  for  a  state  to  lay  imposts,  etc 1  10       3 

executive  power  of,  vested  in  president 3  1        1 

president  of.    (See  President.) 

judicial  power  of.    (See  Judicial;  Judge.) 

claims  of,  not  to  be  prejudiced 4  3       3 

shall  guarantee  every  state  a  republican  form  of  govern- 
ment   4  4 

former  debts  of,  valid 6  3 

no  religious  test  required  for  oflSce  under 6  3 

powers  not  delegated  to,  or  prohibited,  are  reserved,  .am.  10 

slavery  shall  not  exist  in am.  13  1 

persons  born  or  naturalized  in,  are  citizens  of  the am.  14  1 

privileges  of,  etc.,  of  citizens  of,  no  state  shall  abridge . .  am.  14  1 

citizens  of,  effect  of  denying  vote  to am.  14  3 

effect  of  bi'each  of  oath  taken  as  an  officer  of am.  14  8 

validity  of  debt  of,  incurred  in  suppressing  rebellion,  not 

to  be  questioned am.  14  4 
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Art.  Sec.  CI. 
United  States,  not  to  pay  any  debt  incurred  in  aid  of  insur- 
rection   am.  14       4 

claim  for  loss  or  emancipation  of  slaves am.  14       4 

right  of  citizens  of,  to  vote,  not  to  be  denied am.  15       1 

Vacancies  in  state  representation,  writs  to  be  issued  to  fill...    13       4 

in  senate,  how  filled 13       2 

what,  the  president  may  temporarily  fill 3       3       3 

Validity  of  debts  of  United  States  not  to  be  questioned. .  .am.  14       4 

Value,  congress  to  regulate,  of  coin 1       8       5 

in  controversy,  when  over  twenty  dollars,  the  trial  to  be 

by  jury am.    7 

Vessels  from  or  to  one  state  not  obliged  to  clear,  etc.,  in  an- 
other   .• 1        9        6 

Vest,  congress  may  vest  power  to  make  certain  appointments 

in  president,  or,  etc. 3        3       3 

Veto  power  of  president.    (See  Pkesidt:nt) 1       7       3 

Vice-president,  his  qualifications 13  3 

his  term  of  oflice 3        1        1 

election  of,  when  senate  shall  choose 13  3 

list  of  votes  for,  sent  to  president  of  the  senate 13  1 

president  of  senate  to  open  certificates  of  electors  for 13  1 

when  he  shall  act  as  president 13  1 

duties  of  president  shall  devolve  on 3        1        5 

in  absence  of,  senate  to  choose  a  president  pro  tern 1        3        5 

has  no  vote  in  senate,  except  in  case  of  tie 1        3        4 

effect  of  denying  right  to  vote  for am.  14       3 

Violated,  right  of  people  to  be  secure,  etc.,  shall  not  be. .  .am.    4 

Virginia,  her  representation  in  first  congress 1        3       3 

Void,  debt  incurred  in  aid  of  insurrection  is am.  14       4 

Vote,  each  senator  shall  have  one 1        3        1 

vice-president  has  only  a  casting  vote 1        3       4 

joint,  every,  to  be  presented  to  president 1        7        3 

in  congress,  when  it  must  be  by  yeas  and  nays 1...     1        7        3 

of  presidential  electors,  how  given  and  transmitted,  .am.  13  1 
taken  by  states,  in  choosing  president  by  house  of  repre- 
sentatives.   am.  13                1 

when   right    to   abridged,   basis   of   representation   re- 
duced   ' am.  14       3 

not  to  be  denied,  on  account  of  color,  etc am.  15        1 

congress  may  by  a  two-thirds,  remove  disability am.  14        3 

War,  congress  may  declare 1        8      11 

no  state  to  make,  without  consent  of  congress 1      10        3 

levying,  against  United  States  is  treason 3        3        1 

in  time  of,  how  soldiers  quartered  in  citizen's  house,  .am.    3 
in  time  of,  when  jury  presentment  dispensed  with. .  .am.     5 
Warrants  may  be  issued  only  on  probable  cause,  etc. .   . .  am.    4 
Weights  and  measures,  congress  has  power  to  fix  standard  of    1        8        5 
Welfare,  congress  has  power  to  support  the  general  1       8       1 


1380  INDEX   TO   CONSTITUTION    OF    UNITED    STATES. 

Art.  Sec  CI. 
"Witness  against  himself,  no  person  shall  be  compelled  to 

be am.  5 

Witnesses,    persons    criminally  accused,  to  be   confronted 

with am.  6 

persons  criminally  accused,  to  have  process  for am.  6 

two,  necessary  for  conviction  on  charge  of  treason 3        3        1 

Writings,  exclusive  right  to,  may  be  secured 1        8        8 

Yeas  and  nays  of  either  house,  when  must  be  entered  on  jour- 
nal   15       8 

when  vote  must  be  taken  by 17       2 
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Eeferences  are  to  pages. 

Act  September  24, 1789 907-26 

Act  March  3, 1895 927-33 

Act  March  3, 1887,  as  corrected  by  act  of  August  13, 1888 934-39 

Act  March  3,1891 ^ 940-46 

Joint  resolution  to  organize  circuit  courts  of  appeals 947 

Act  amending  sea  7  of  act  of  March  3.  1891 948 

Act  amending  sec.  6  of  act  of  March  3, 1891 949 

Act  to  provide  for  bringing  suits  against  the  United  States 950-55 
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APPENDIX  III. 


Rule.  Sec    Page. 

Adjournment 37  793 

Admiralty,  record  in 8  6         960 

Appearance  of  counsel 9  3         961 

for  plaintiff,  no 16  967 

defendant,no 17  967 

either  party,  no — .  18  967 

Appeals  in  oases  involving  jurisdiction  of  circuit  court .  33  975 

under  act  of  March  3,  1891 36  977 

Argument,  oral 33  969 

orderof 33  1         969 

time  allowed  for 33  8         969 

on  motions 6  8         958 

printed 20  967 

submission  on 20  1         967 

not  received  after  submission 30  4         967 

Assignment  of  errors 31  2,4         968 

under  act  of  March  3,  1891 35  1         976 

Attachment  for  clerk's  fees *. 10  8         962 

Attorneys,  admission  of 3  1         957 

oath  of ; 2  3         957 

Bail,  when  and  how  granted 36  3         977 

Bill  of  exceptions 4  958 

Briefs 31  968 

contents  of 21  2         96S 

time  for  filing  by  plaintiff  in  error  or  appellant...  21  1         968 

defendant  in  error  or  appellee..  21  3         968 

form  of  printed 21  968 

not  received  after  argument 20  4         967 

Cases 'involving  same  question  may  be  heard  together. .  26  8         973 

passed,  how  restored  to  call 26  9         973 

dismissal  of,  in  vacation 28  974 

Certiorari 14  965 

Circuit  courts  of  appeals,  cases  from,  etc. 36  and  37  977 

Citation,  service  of. 8  5         960 

Clerk 1  957 

Clerk's  fees,  table  of 24  7         970 

attachment  for 10  8         963 

Conference-room  library 7  3         959 

Costs  of  printing  record  10  3, 6,  7  963 

how  taxed 24  970 
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Rule.    See.    Page. 
Costs,  none  recoverable  in  cases  where  United  States  is 

party 24 

Clounsel,  admission  of 2 

appearance  of 9 

no  appearancBjOf 18 

two  only  to  be  heard  on  argutnent 22 

time  allowed  for  argument 23 

motions 6 

Custody  of  prisoners  on  habeas  corpus 34 

Damages  for  delay 23 

Defendant,  no  appearance  of 17 

Death  of  a  party 15 

defendant  in  error  or  appellee  after  judgment 

in  lower  court 15 

Dismissal  in  vacation 28 

Docketing  cases. 9 

by  plaintiff  in  error  or  appellant 9 

defendant  in  eirror  or  appellee 9 

Docket,  caU  of 26 

day-calL : , 26 

Errors,  assignment  of 21 

specification  of 21 

Evidence,  new,  how  taken 12 

in  admiralty 12 

in  the  record,  objections  to 13 

Exceptions,  bill  of 4 

Exhibits  of  material 33 

Fees,  table  of  clerk's 34 

attachment  for 10 

security  for 10 

Habeas  corpus,  custody  of  prisoners  on 34 

Interest 23 

in  admiralty 23 

in  equity 23 

at  law 83 

under  act  of  March  3, 1891 i 38 

Jurisdiction  —  cases  involving  circuit  court 32 

Law  library '''  ■ 

mode  of  obtaining  books  from,  by  counsel . .      7 

clerk  to  deposit  records  in 7 

of  conference-room 7 

Mandates .■  : ^^ 

Mandate  in  case  dismissed 24 

in  vacation 28 

Motions ° 

to  be  in  writing ^ 

notice  of. ° 

time  allowed  for  argument 6 

to  affirm ^ 

to  dismiss • ° 
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Bule.  See.    Page. 

Motions,  notice  and  service  of  briefs 6  4         958 

submission  of 6  4         958 

to  advance 36  6         973 

cases  once  adjudicated 26  4         972  ' 

criminal  cases 26  3         973 

revenue  cases 26  5         973 

cases  involving  jurisdiction  of  circuit 

court 33  975 

Motion-day 6  6         958 

Opinions  of  the  supreme  court 25  973 

court  below  to  be  annexed  to  record 8  3         960 

Original  papers  not  to  be   taken   from  court-room  or 

'           clerk'soffice ' 1  3         957 

from  court  below ,  8  4         960 

Parties,  death  of 15  965 

Plaintiff,  no  appsarance  of 16  967 

Practice 3  957 

Process,  form  of .,   ...  5  1         958 

service  of 5  3,3         958 

Record '. 8  960 

return  of 8  1         960 

to  contain  all  necessary  papers  in  full.. 8  3         960 

opinion  of  court  below 8  2         960 

translations  of  papers  in  foreign  lan- 
guage    11  964 

printed  under  supervision  of  clerk    10  5         962 

printed  form  of 31  975 

printing  parts  of 10  9         963 

cost  of 10  2         963 

certiorari  for  diminution  of 14  965 

in  admiralty  oases 8  6         960 

in  cases  coming  up  under  act  of  March  3,  1891 ...  37  977 

how  printed 35  2         976 

Rehearing 30  974 

Representatives  of  deceased  parties  appearing 15  1         965 

not  appearing 15  2         965 

Return  to  writ  of  error 8  960 

day 8  5         960 

Revenue  oases  advanced  on  motion 26  5         973 

Second  term,  neither  party  ready  for  trial 19  967 

Security  for  clerk's  fees 10  1         963 

Subpoena,  service  of 6  3         958 

Supersedeas 29  974 

Translations 11  964 

Writ  of  error,  return  to 8  960 

in  cases  involving  jurisdiction  of  circuit 

courts ' 33  975 

under  act  of  March  3,  1891 36  977 

Order  in  reference  to  appeals  from  court  of  claims 979,  980 
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Bule.  Page. 
Abatement,  how  suits  may  be  revived  on  abatemtjnt  by 

death  of  either  party 56  1041 

Accounts,  how  same  produced  before  master 78  1049 

Affidavit  of  defendant  to  accompany  demurrers  or  pleas  . .  31  1035 

Affirmation,  when  to  be  made  in»lieu  of  oath 91  1055 

Amendment,  general  provisions  respecting  bills 28-30  1035 

when  plaintiff  may  amend,  as  matter  of  course  28  1035 

after  answer,  plea,  demurrer  or  replication ...  29  1035 

when  amendment  shall  be  deemed  abandoned  30  1035 
of  bills  by  leave  of  court  when  matter  alleged 

in  answer  makes  amendment  necessary 45  1039 

plaintiff  not  entitled  as  of  course  to  amend 
where  he  proceeds  to  a  hearing,  notwith- 
standing objection  for  want  of  parties  taken 

by  answer 53  1040 

when  answers  may  be  amended 60  1043 

Answers,  filing  of 1  '     981 

taxable  costs  for 25  987 

general  provisions  respecting 39-46  991-994 

as  to  contents  of 39, 40  991 

provisions  as  to  answer  of  defendant  where  com- 
plainant waives  answer  under  oath 40  993 

to  certain  interrogatories  in  bill 40  993 

effect  of  defendant  declining  to  answer  interroga- 
tories   44  993 

provisions  as  to  supplemental 46  994 

before  whom  verified 59  997 

how  and  when  amended 60  997 

general  provision  as  to  exceptions  to 61-05  998, 999 

time  for  filing  exceptions  to 61  998 

provisions  for  costs  where  separate  answers  are 

filed  by  same  solicitor 63  998 

hearing  exceptions  to  answer  for  insulBcieney. . .  63  998 
proceedings  when  exceptions  to  answer  are  al- 
lowed on  hearing 64  999 

proceedings  when  exceptions  to  answer  are  over- 
ruled   65  999 

where  answer  to  original  bill  shall  be  made  be- 
fore original  plaintiff  can  be  compelled  to  an- 
swer cross-bill '''3  1003 
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Rule. 

Appeals,  provisions  as  to  suspending  or  modifying  injunc- 
tions during  the  pendency  of  an  appeal 93  1009 

Appearance,  when  defendant  must  appear 17  985 

Argument    (See  Hearing.) 

Attacliment,  provisions  as  to  writ  of 7  983 

attachment  after  final 

decree 8  983 

when  writ  of  attachment  to  issue  to  compel 
defendant  to  make  a  better  answer  to  the 

matter  of  exceptions 54  996 

by  master  for  his  compensation 83  1006 

Bills,  filing  of 1  981 

when  bills  may  be  taken  pro  eonfesso  against  the  de- 
fendant, and  proceeding  thereon  18  985 

decree  may  be  entered  when  bill  is  taken  pro 

eonfesso 19  986 

general  frame  of 20-25  986,987 

commencement  and  ending  of 20  986 

provisions  as  to  contents  of 21  986 

respecting    necessary    or 

proper  parties 22  987 

prayerin 23  987 

how  signed  by  counsel 23  987 

taxable  costs  for 25  986 

several  provisions  as  to  scandal  and  impertinence  in. .  26,27  987,988 

general  provisions  as  to  amendment  to 28-30  988, 989 

provisions  as  to  interrogatories  in  the  interrogating 

part  of 41-43  992,993 

amendment  of,  by  leave  of  court  when  matter  alleged 

in  answer  makes  amendment  necessary 45  993 

general  provisions  as  to  parties  to 47-53  994,  995 

nominal  parties  to 54  996 

brought  by  stockholders  in  a  corporation  against  the 
corporation  and  other  parties;    how  verified  and 

what  allegations  must  be  contained  therein 94  1009 

Bills  of  revivor,  general  provisions  as  to  same 56-58  996,  997 

contents  of 58  997 

Certificate  of  counsel  to  accompany  demurrers  and  pleas..  31  990 

Circuit  courts  always  to  be  open  for  certain  purposes 1  981 

provisions  as  to  the  making  of  rules  by  judges 

thereof 89  1008 

Clerk,  duties  of  same 2  981 

to  enter  motions,  rules,  orders,  etc.,  in  order  book 4  981 

certain  motions  and  applications  grantable  of  course 

by  clerk 5  982 

Clerk's  office,  provisions  as  to  same 2  981 

Commissioners  for  taking  testimony,  how  to  be  named 67  999 

how  witnesses  may  be  compelled  to  appear 

before  them  and  testify 78  1005 
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Rule.      Page. 

Commissions,  issuing  and  return  of 1  981 

when  and  how  to  issue 67  999 

provisions  as  to  publication  and  opening  same 

in  clerk's  oflBce 69         1003 

Corporations,  bills  brought  by  stockholders  in  a  corporation 
against  the  corporation  and  other  parties,  how  verified 

and  what  allegations  must  be  contained  therein 94         1009 

Costs,  where  separate  answers  are  filed  and  the  same  solic- 
itor is  employed  for  two  or  more  defendants 63  998 

provisions  for  payment  of,  when  exceptions  for  f riv- 
olous  causes  or  delay  are  filed  to  master's  report. ..        84         1006 
Counsel,  signature  of,  to  be  afiixed  to  bill,  provisions  as  to 

same .^ 34  987 

Cross-bill,  provisions  as  to  same 73         1003 

Death,  how  suits  may  be  revived  on  death  of  either  party..        56  996 

De  bene  esse  examination,  when  and  how  same  may  be 

taken 70         1003 

Decree,  provisions  as  to  entry  of  decree  when  bill  is  taken 

pro  confesso  against  the  defendant 18, 19      985-86 

for  an  account  of  the  personal  estate  of  a  testator 

or  intestate  on  reference  to  master,  etc 73         1003 

corrections  of  clerical  mistakes  in 85         1007 

contents  of 86         1007 

what  the  decree  in  a  suit  for  foreclosure  of  a  mort- 
gage may  provide  for 93         1008 

Default  of  defendant,  proceedings   that   may  be   taken 

thereon..... 18  985 

when  decree  may  be  entered  and  bill  taken  pro 

confesso. 19  986 

Defendant,  when  he  must  appear 17  985 

bills  may  be  taken  pro  confesso  against 

defendant,  and  proceedings  thereon. . . .        18  985 

decree  may  be  entered  and  bill  taken  pro 

confesso  against  the  defendant 19  986 

Demurrers,  general  provisions  as  to 31-38      990-91 

to  be  accompanied  by  certificate  of  counsel, 

etc.,  provisions  respecting 31  990 

to  what  defendant  may  demur 33  990 

proceedings  by  plaintiff  on  demurrer 33  990 

provisions  as  to  case  where  demurrer  is  over- 
ruled         34  990 

provisions  as  to  case  where  demurrer  is  allowed       35  990 

where  demurrer  will  not  be  overruled 86,  37  991 

effect  of  not  setting  down  demurrer  for  argu- 
ment at  certain  time 38  991 

time  when  demurrer  is  to  be  set  down  for  argu- 
ment  i 88  991 
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Rule.      Page. 
Depositions,  how  taken  when  evidence  is  to  be  taken  orally       67  999 
testimony  is  to  be  taken  by  deposition  ac- 
cording to  act  of  congress 68         1003 

provisions  as  to  publication  and  opening  of 

same  in  clerk's  office 69         1003 

Discovery,  provision  as  to  the  filing  of  a  cross-bill  for 72         lOOiJ 

Dismissal,  when  bill  shall  be  dismissed 38  991 

court  may  dismiss  a  bill  where  plaintiff  proceeds 
to  a  hearing,  notwithstanding  objection  for 

want  of  parties,  taken  by  answer 53  995 

of  suit  for  failure  to  file  replication 66  999 

Evidence,  how  taken  down  before  master  in  certain  cases. .        81         1005 
Examination,  how  to  take  and  return  depositions  of  wit- 
nesses examined  orally 67  999 

Examiner,  how  witnesses  may  be  compelled  to  appear  before 

him  and  testify 78         1005 

Exceptions,  provisions  as  to  exceptions  to  bills  for  scandal 

and  impertinence 36, 37  988 

hearing  exceptions  to  answer  for  insufficiency.        63  993 
proceedings  when  exceptions  to  answers  are  al- 
lowed on  hearing 64  999 

to  report  of  master,  time  of  filing  exceptions 
thereto,  and  confirmation  of  report  if  no  ex- 
ceptions are  filed 83         1006 

provisions  to  prevent  the  fll^ng  of  exceptions  to 

reports  for  frivolous  causes  or  delay 84         1006 

Execution,  writ  of,  provision  as  to  same ; 8  983 

Filing  of  pleadings,  etc 7  983 

Foreclosure,  what  the  decree  in  a  suit  for  foreclosure  of  a 

mortgage  may  provide  for ; 93         1008 

Guardians  ad  {item,  how  appointed 87         1007 

Hearing,  case  when  defendant,  by  answer,  suggests  that 

biU  is  defective  for  want  of  parties 53  995 

proceedings  for  hearing  where  exceptions  are  filed 

to  answer 63  998 

of  reference  before  master,  when  to  be  brought  on       74         1003 
Impertinence  in  bills  not  permitted;  will  be  struck  out  on 

exception 26  988 

general  provisions  as  to  elimination  of  imper- 
tinence in  bills 26, 27  988 

Infants,  how  they  may  sue 87         1007 

Injunctions,  provisions  as  to  the  granting  of  injunctions 

when  asked  for  by  bill  to 
stay  proceedings  at  law ...        55  996 
suspending  or  amending  in- 
junctions during  the  pend- 
ency of  an  appeal 93        1009 
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Rule.      Page. 
Interrogatories,  provisions  as  to  the  interrogating  part  of 

bills 41_43    993^  993 

form  of  last  of  the  written  interrogatories 

to  take  testimony 7I         1003 

Issue,  suit  when  deemed  at  issue : 66          999 

Judges,  provisions  as  to  granting  orders,  etc.,  by  judges  of 

circuit  court  in  vacation  and  term 3           981 

Marshal,  provisions  as  to  service  of  process  by 15           985 

Master,  general  provisions  as  to  reference  to  and  proceed- 
ings before  them 73-83      1003-6 

reference  to,  if  any  decree  for  account  of  personal 

I                                      estate  of  a  testator  or  intestate 73         1003 

when  to  be  thought  on  for  hearing  ...  74         1003 

proceedings  on  reference  before 75         1004 

what  report  of  master,  on  reference  before  him,  shall 

contain 76          1004 

power  of  same  on  reference  77         1004 

how  witnesses  may  be  compelled  to  appear  before 

him  and  testify  on  reference 78         1005 

form  in  which  accounts  shall  be  produced  before 

him 79         1005 

what  paper  may  be  used  before  him  on  a  reference.  80         1005 
persons  whom  master  is  at  liberty  to  examine  on 

reference 81         1005 

in  chancery,  how  appointed 83         1006 

provisions  as  to  the  filing  of  master's  report  and  the 

filing  of  exceptions  thereto 83         1006 

Mistakes  in  decree,  etc.,  how  corrected  85         1007 

Motions,  when  they  may  be  made  in  courts  of  equity   1           981 

what  are  to  be  deemed  motions  and  applications 

grantable  of  course 5           982 

what  are  not  grantable  of  course,  how  and  when 

heard 6           983 

Notice,  provisions  for  notice  of  application  for  certain  orders  3           981 

what  to  be  deemed  notice  in  certain  oases 4           981 

to  be  given  for  examination  of  witnesses 67           999 

provisions  as  to  notice  for  de  bene  esse  examination 

of  witnesses 70         1003 

Oath  (see  Affirmation) 91          1008 

Orders,  when  they  may  be  made  in  courts  of  equity 1           981 

Parties,  court  may  make  a  decree  saving  rights  of  absent 

parties  at  trial  where  defendant  suggests  a  defect  53           995 

provisions  as  to  nominal  parties  to  bill 54           996 

to  bills,  when  court  may  proceed  without  making 

certain  persons  parties 47           994 

parties  may  be  dispensed  with  when 

very  numerous,  etc. 48          994 
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Rule.  Page. 
Parties  to  bills,  when  not  necessary  to  make  cestuis  que 

trust  parties  to  suit  49  994 

in  suits  to  execute  trust  in  a  will 50  995 

in  cases  of  a  joint  and  several  demand 

either  as  principals  or  sureties 51  995 

provisions  for  the  hearing  of  a  case  when 
defendant  by  answer  suggests  that  bill 

is  defective  for  want  of  parties 53  995 

Petitions  for  rehearing,  when  they  can  be  applied  for 88  1007 

Pleadings,  filing  of 1  981 

Pleas,  to  be  accompanied  by  certificate  of  counsel,  etc.,  pro- 
visions respecting  same 31  990 

to  what  defendant  may  plead 33  990 

proceedings  by  plaintiff   33  990 

Practice,  how  regulated  when  the  rules  of  the  United  States 

supreme  court  or  the  circuit  courts  do  not  apply 90  1008 

Process,  issuing  and  return  of 1  981 

final  process  defined 7  983 

mesne  process  defined 7  983 

when  writ  of  assistance  to  issue 9  983 

provisions  as  to  same  in  cases  where  a  person  not  a 

party  to  a  cause  is  served 10  984 

service  of  same 11-16    984, 9&5 

by  whom  served,  and  entry  of  proof  of  service  re- 
quired   15  985 

I^ochein  amies,  provisions  as  to  the  same 87  1007 

Eeference,  general  provisions  as  to  reference  to  and  proceed- 
ings before  masters 73-83  1003-6 

to  master  of  any  decree  for  account  of  personal 

estate  of  a  testator  or  intestate 73  1003 

when  reference  to  master  is  to  be  brought  on  for 

hearing 74  1003 

before  master,  proceedings  on 75  1004 

what  reports  of  master  on  reference  before  him 

shall  contain 76  1004 

power  of  master  on 77  1001 

how  witnesses  may  be  compelled  to  appear  be- 
fore master  or  examiner  and  testify 78  1005 

form  in  which  accounts  shall  be  produced  before 

master 79  1005 

what  papers  may  be  used  before  master  on 80  1005 

who  may  be  examined  by  master  on 81  1005 

Eehearing,  provisions  as  to  same 88  1007 

Replication,  no  special  replication  to  answer  to  be  filed  ...  45  993 

general  provisions  as  to 66  999 

Eeport  by  master  on  reference,  what  to  contain 76  1004 

of  master  not  to  be  retained  as  security  for  compen- 
sation   83  1008 
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Rule.  Page. 
Report  of  master,  when  to  be  filed  and  time  of  filing  excep- 
tions thereto,  etc 83  1006 

provisions  to  prevent  the  filing  of  exceptions  to  re- 
ports for  frivolous  causes  or  delay 84  1006 

Rules,  when  they  may  be  made  in  courts  of  equity 1  981 

provisions  as  to  making  of  rules  by  judges  of  circuit 

courts ; 89  1008 

Scandal,  general  provisions  as  to  elimination  of  scandal  in 

bills 26,37  988 

in  bills  not  permitted;  will  be  struck  out  on  ex- 
ception    26  980 

Service,  provisions  as  to  service  of  process 11-16  984-85 

Stockholders,  bills  brought  by  stpokholders  in  corporation 
against  the  corporation  and  other  parties,  how  verified, 

and  what  allegations  must  be  contained  therein 94  1009 

Subpoena,  provisions  respecting. 7  983 

when  to  issue 11  984 

who  to  issue  same,  when  it  may  be  issued,  and 

how  returnable 13  984 

general  provisions  as  to  same,  how  served 13  984 

when  and  how  issued 14  984 

by  whom  served,  proof  of  service  required 15  985 

proceedings  on  return  of,  served 16  985 

Supplemental  answers,  provisions  as  to  same. 46  994 

bills,  when  granted,  and  provisions  respecting 

same 57  997 

contentsof 58  997 

Testimony,  when  taken  by  commission 67  999 

orally 67  999 

time  for  various  parties  to  take  testimony  where 

evidence  is  to  be  taken  orally 67  999 

how  to  be  taken  by  deposition  according  to  act 

of  congress  68  1003 

general  provisions  as  to  time  of  taking 69  1003 

when  and  how  same  may  be  taken  de  bene  esse.  70  1003 

form  of  last  interrogatory 71  1003 

Time  may  be  abridged  in  certain  cases   4  981 

when  subpoena  is  returnable 13 

for  appearance  of  defendant 17 

when  bill  may  be  taken  pro  confesso  against  defendant  18  985 

for  entry  of  decree  when  bill  is  pro  confesso 19  986 

provisions  relating  generally  to  time  in  which  bills 

may  be  amended,  etc 38-30  988-89 

for  filing  new  or  supplemental  answer 46  994 

to  have  case  set  down  for  argument  when  defendant 

by  answer  suggests  defective  bill  for  want  of  parties  53  995 

when  suits  will  stand  revived  as  of  course 56  996 

for  pleading  to  supplemental  bill 57 


984 
985 


995 
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Rule,  Page. 

Time  for  filing  exceptions  to  answer  for  insufBcienoy 61  998 

parties  to  suits  to  take  testimony  when  evidence  is 

to  be  taken  orally 67  999 

general  provisions  respecting  time  of  taking  testimony  69  1002 

for  filing  exceptions  to  report  of  master 83  1006 

Verification,  bills  brought  by  stockholders  against  the  cor- 
poration and  other  parties,  how  verified  and  what  allega- 
tions must  be  contained  therein 94  1009 

Witnesses,  how  examined  when  evidence  is  to  be  taken  orally  67  999 

compelled  to  attend 67  999 

when  and  how  same  may  be  examined  de 

bene  esse 70  1003 

before  commissioner  or  master  or  examiner,  how 

compelled  to  appear  and  testify 78  1005 

when  same  may  be  examined  in  open  court. ....  78  1005 

Writ  of  assistance,  provisions  as  to  sama 7  993 

when  to  issue 9  983 

Writ  of  sequestration,  provisions  as  to  same 7  983 

when  to  issue  8  983 
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Rule.    Page. 

Admiralty,  provisions  for  amendment  of  libels  in 24         1015 

where  third  party  is  permitted  to  intervene  in 

suits  in  rem 34         1018 

how  stipulations  in  are  to  be  given  and  taken . .        35  1018 

when  libelant  deemed  in  default 39  1019 

Adverse  proprietors 20         1014 

Affirmance,  provisions  as  to  affirmance  in  suits  in  rem 26         1016 

/    26-33    1016-17 

Affirmation  (see  also  Oath) ■]    33-37    1018-19 

(         48         1031 
Agent,  provisions  as  to  verification  of  claim  by  agent,  in 

suits  in  rem 36  1016 

Amendments,  provisions  for,  in  informations  and  libels  in 

causes    of    admiralty    and 

maritime  jurisdiction 24         1015 

amendment  of  libel  where  an- 
swer alleges  new  facts 61  1032 

Answer  of  defendant  to  all  libels  in  civil  and  maritime 

causes,  contents  of,  etc 37         1016 

exceptions  to 28         1016 

effect  of  defendant  omitting  or  refusing  to  answer 

libel  on  return  day,  etc 29         1017 

provisions  for  attachment  when  aiuswer  is  not  Cled, 

or  exceptions  taken  thereto 30         1017 

where  answer  would  expose  defendant 
to  prosecution  or  punishment  for  crime, 

etc 31         1017 

as  to  right  of  defendant  to  require  per- 
sonal answer  of  libelant,  upon  oath,  to 
interrogatories  at  close  of  answer;  pro- 
ceedings on  default  of  due  answer. . .        82         1017  , 
when  oath  or  affirmation  of  either  libelant  or  de- 
fendant to  answer  an  interrogatory  may  be  dis- 
pensed with 33         1018 

to  what  exceptions  to  answer  may  be  taken 36         1018 

by  garnishee,  in  cases  of  foreign  attachment,  pro- 
visions respecting 37         1019 

not  to  be  verified  where  amount  in  dispute  does  not 

exceed  $50 48         1031 

>I      88 
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Bule. 

Appeal,  how  stipulations  on,  are  to  be  given 35         1018 

from  district  to  circuit  courts,  liow,  when,  and 

within  what  time  made 45         1021 

further  proof,  how  taken  in  a  circuit  court  upon  an 

admiralty  appeal : .  •        49         1031 

further  proof,  when  taken,  to  be  used  in  evidence  on        50         1023 
provisions  as  to  what  shall  be  contained  in,  and 
what  shall  be  omitted  from  records  on  appeal 

from  district  to  circuit  courts 53         1023 

Arrests,  provisions  as  to  bills,  etc.,  where  simple  warrant 

of  arrest  issues  in  suits  in  personam 3         1010 

amount  for  which  warrant  of  arrest  in  suits  in  per- 
sonam naaj  issue 7         1011 

warrant  of  arrest  of  ship,  etc.,  in  suits  in  rem,  when, 

how,  and  by  whom  issued  and  served 9         1013 

provisions  for  sale  of  >  perishable  articles  arrested        10         1013 
proceedings  when  ship  is  arrested  in  suits  in  rem. .        11  1013 

of  ship  in  petitory  and  possessory  suits,  provisions 

for 30         1014 

provisions  as  to  bail  in  certain  cases,  in  suits  in  per- 
sonam         47         1021 

Assault  on  the  high  seas,  suits  for,  how  brought 16         1013 

Attachment  in  suits  in  personam  where  goods,  chattels,  etc., 

are  attached 4         1011 

provisions  for  attachment  against  defendant  to 

compel  further  answer  to.  libel,  etc 30         1017 

may  issue  to  compel  answer  by  libelant  to  in- 
terrogatories in  defendant's  answer S3         1017 

against  party  having  possession  of  freight  or 
other  proceeds  of  property  attached  in  pro- 
ceedings in  rem 38         1019 

Bail,  provisions  as  to  bail  where  a  simple  warrant  of  arrest 

issues  in  suits  in  personam .". 3         1010 

in  suits  in  personam,  when  and  how  reduced 6         1011 

when  and  how  new  sureties  may  be  required 6         1011 

to  be  taken  in  suits  in  personam 47         1021 

Beating 16         1013 

Bonds  in  cases  of  arrest  in  suits  in  personam 3         1010 

when  goods,  chattels,  etc.,  are  attached  in  suits  in 

personam 4         loil 

provisions  as  to  bonds  to  be  given  on  dissolving  at- 
tachment in  suits  in  personam 4         1011 

Bonds,  how,  when,  and  before  whom  given  and  taken 5         1011 

in  suits  in  personam,  when  and  how  bail  is  reduced         6         1011 

when  and  how  new  sureties  may  be  required  on 6         1011 

Bottomry  bonds,  suits  on,  how  prosecuted 18         1014 

Claimant,  provisions  as  to  stipulation  by  claimant  of  prop- 
erty in  suits  in  rem '. 4         loil 
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_    .  .  Bute.    Page. 

Claimant  m  suits  in  rem,  how  party  claiming  property  shall 

verifyclaim 26         1016 

Claims,  how  proof  of  claims  is  made  under  the  limited  lia- 

^iiityBot 55         1035 

Clerks,  provisions  as  to  what  clerks  of  district  courts  shall 

put  in  records  on  appeals  to  circuit  court 53         1023 

Collision,  suits  for  collision,  how  prosecuted 15         1013 

provisions  as  to  proceedings  by  claimant  of  ves- 
sel, or  respondent  proceeded  against  in  per- 
sonam, against  any  other  vessel  contributing  to 

same  collision 59         io36 

Commissioners,  provisions  as  to  reference  to,  and  powers  of 

same ^ 44         loSO 

Commissions,  when  to  issue  to  take  answer  of  defendant  in 

certain  cases 33  10I8 

provisions  for  issuing  a  commission  to  take 
further  proof  in  a  circuit  court  on  an  ad- 
miralty appeal 49         1021 

Consignee,  provisions  as  to  verification  of  claim  by  con- 
signee, in  suits  in  rem 36         1016 

Costs,  to  be  paid  by  defendant  on  opening  default  in  an- 
swering         29         1017 

in  case  of  intervention  respecting  proceeds  of  sale  in 
registry  of  court  where  claira  is  deserted  or  dis- 
missed  , 43         1020 

Crime,  defendant  may  object  by  answer  to  answer  allega- 
tion that  would  expose  him  to  prosecution  and  punish- 
ment for  crime,  etc 31         1017 

Cross-libel,  general  provisions  as  to  same , 53         1024 

Decree,  provisions  for  writ  of  execution  on  final  decree  for 

payment  of  money 21  1014 

Default,  provisions  as  to  default  if  defendant  omit  or  refuse 

to  answer  the  libel  in  tim^e  

when  and  how  default  may  be  set  aside 

dismissal  of  libel  on  default  of  due  answer  by  libel- 
ant to  interrogatories  in  answer 

libelant  in  admiralty  suits,  when  deemed  in  default 
when  decree  rendered  against  defendant  by  default 

may  be  reopened 40         1019 

Depositions,  provisions  for  taking  further  proof  in  a  circuit 

court  on  an  admiralty  appeal 

by  deposition 49         1021 

either  party  taking  further  evi- 
dence of  same  witnesses,  etc. .        50         1023 
Dismissal  of  libel  on  default  of  due  answer  by  libelant  to 

interrogatories  in  answer . .        32         1017 

when  libel  may  be  dismissed  on  default  of  libel- 
ant         39         1019 


29 
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29 
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32 
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39 
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21 

1014 

21 

1014 

17 
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Evidence,  oral  evidence  in  nature  of  further  proof  in  a  cir- 
cuit court  on  an  admiralty  appeal,  how  taken 49, 50    1021-23 

Exceptions,  answer,  provisions  as  to 38         1010 

provisions  for  attachment  against  defendant 
where  libel  is  not  filed  and  exceptions  taken 

thereto 30         1017 

to  libel,  allegation,  or  answer,  to  wliat  they  may 

betaken 36         1018 

Execution,  when  summary  execution  to  issue  when  bond  or 
stipulation  is  given  where  a  simple  warrant  of 

arrest  in  suits  in  personam 3         1010 

when  summary  execution  to  issue  when  bond  or 
stipulation  is  given  on  an  attachment  being 

dissolved  in  suits  in.  personoTO 4         1011 

nature  of,  in  cases  of  final  decree  for  payment  of 

money 

Fieri  facias  (see  Execution) 

Foreign  port,  suits  for  moneys  taken  up  in  foreign  port  for 

supplies,  repairs,  etc.,  how  brought 

Forfeiture  (see  Crime) 

Freight,  proceedings  against  ship  and  freight  in  rem  by  mar 

terialmen 12         1013 

proceedings  against  ship  and  freight  in  rem,  for 

mariners'  wages 13         1013 

suits  against  ship  and  freight,  how  brought,  when 

founded  upon  a  more  maritime  hypothecation  of 

moneys  in  a  foreign  port  for  supplies,  repairs,  etc.        17         1013 

provisions  where  freight  or  other  proceeds  attached 

in  suits  in  rem  are  in  the  hands  or  possession  of 

any  party 38         1019 

Further  proof,  how  taken  in  a  circuit  court  upon  an  admi- 

raltyappeal 49         1021 

when  taken,  to  be  used  in  evidence  on  ap- 
peal   

Garnishee,  provisions  as  to  same  on  foreign  attachment. . . 

Impertinence,  provisions  for  exceptions  to 

Imprisonment  for  debt  on  process  from  admiralty  court 

abolished  in  certain  cases 47        1021 

Informations,  contents  of  information  and  libels  of  informa- 
tion upon  seizures  for  any  breach  of  the  rev- 
enue or  navigation  or  other  laws  of  the 

United  States 

provisions  as  to  amendment  of 

Interrogatories  at  close  of  libel,  how  answered 

Interveners,  how  third  party  is  permitted  to  intervene  . . . 
stipulations  given  by,  are  to  be  given  and 

taken 35  1018 

proceedings  by  intervener  respecting  claim  for 

delivery  to  him  of  proceeds 43         1030 
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38 

1018 

23 

1014 

34 

1015 

37 

1016 

34 

1013 

INDEX   TO   ADMIEALTY   EDLES. 


1397 


Rule.      Page. 

Irrelevancy,  provisions  for  exceptions  to  libel,  etc.,  for 36         1018 

Libel  to  be  filed  before  mesne  process  issues 1         1010 

contents  of  libel  and  informations  upon  seizures  or  any 
breach  of  the  revenue,  navigation  or  other 

laws  of  the  United  States 

of,  in  instance  causes  similar  to  maritime  . .        33         1015 
provisions  for  amendment  of  informations  in  causes  of 

admiralty  and  maritime  jurisdiction       24         1015 
stipulation  by  defendant  with  sureties 

in  case  of  libel  in  personam 25  1016 

contents  of  answer  to  allegations  in  libel 27  1016 

when  same  may  be  taken  pro  confesso 29  1017 

oath  or  affirmation  oi  either  libelant  or  defend- 
ant to  an  answer  to  an  interrogatory  may  be 

dispensed  with 33         1018 

to  ■what  exceptions  to  libel  may  be  taken. .  , 36         1018 

when  and  how  libel  may  be  granted  where  answer  al- 
leges new  facts 51         1022 

where  filed,  contents  thereof,  and  proceed- 
ings on  filing  same  under  limited  liability 

act 54-57    1024-26 

provisions  as  to  proceedings  by  claimant  of  vessel  or 
respondent  proceeded  against  in  personam  against 

any  other  vessel  contributing  to  same  collision 59         1026 

Libelant  may  be  required  by  defendant  to  make  personal 
answer  upon  oath  to  interrogatories  in  answer; 

proceedings  on  default  of  due  answer 33         1017 

1 1  in  admiralty  suits,  when  deemed  in  default 39         1019 

Limited  liability,  rules  as  to  proceedings  under  limited  lia- 
bility act 54-58    1034-26 

rules  to  apply  to  the  circuit  courts  where 
cases  are  pending  on  appeal  from  dis- 
trict courts 58         1026 

Mariners'  wages,  suits  for  same,  how  prosecuted 13  1013 

attachment  in  suits  for,  against  party  hav- 
ing possession  of  freight  or  other  pro- 
ceeds of  property  attached  in  proceed- 
ings in  rem 38         1019 

Maritime  causes,  contents  of  libel  in  instance  causes 23         1015 

provisions  for  amendment  of  libel  in 24         1015 

contents  of  answer  in  circuit  court  in 27         1016 

where  third  party  is  permitted  to  intervene  in 

suits  in  rem  in 34         1018 

how  stipulations  in,  are  to  be  given  and  taken...        35         1018 

when  libelant  deemed  in  default  39         1019 

hypothecation  suits  founded  upon,  how  brought.        17         1013 

Marshal  to  serve  process • •  -  1         1010 

take  bail  on  a  simple  warrant  of  arrest  in  suits 
in  personam 3         1010 
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Marshal  to  servewarrantof  arrest  against  ship,  etc.,  insults 

in  rem 9         1012 

levy  execution  in  oases  of  final  decree  for  pay- 
ment of  money 21  1014 

make  sales  of  property  under  decree,  etc. 41  1030 

when  to  take  bail  in  suits  in  personam 47  1031 

Master,  proceedings  against  for  maritimer's  wages 13         1013. 

suits  for  damages  by  collision  against 15         1013 

upon  a  mere  maritime  hypothecation  of  mas- 
ter in  foreign  port  for  moneys  taken  up  for 

supplies,  etc.,  how  prosecuted 17         1013 

Materialmen,  how  they  may  proceed 12         1013 

Mesne  process  (see  Process) 1, 2         1010 

Monition,  when  to  issue  to  third  person  in  suits  m  rem....  8         1011 

provision  for  in  petitory  and  possessory  suits 20         1014 

Navigation,  contents  of  informations  and  libels  of  informa- 
tion upon  seizures  for  any  breach  of  the  revenue,  naviga- 
tion or  other  laws  of  the  United  States 22         1014 

Necessaries,  suits  founded  on  hypothecation  by  master  for 
moneys  taken  up  in  foreign  port  for   supplies,  repairs, 

etc.,  how  prosecuted 17         1013 

Oath,  when  oath  or  affirmation  either  of  libelant  or  defend- 
ant, to  an  answer  to  an  interrogatory  may  be  dis- 
pensed with 33         101& 

provisions  as  to  oaths  and  suits  in  rem 26         101& 

or  affirmation  of  libelant  required  to  interrogatories 

at  close  of  defendant's  answer. . .        32         1017 
garnishee  to  answer  in  cases  of  for- 
eign attachment,  provisions    re- 
specting.          37         lOlft 

to   .answer    not    necessary,    where 
amount  in  dispute  does  not  exceed 

$50 48         1021 

Objection  may  be  taken  by  defendant  by  answer  to  answer 
an  allegation  which  would  expose  him  to  punishment  for 

crime,etc. 81         1017 

Part  owners,  nature  of  process  in  petitory  and  possessory 

suits  between  them 20         1014 

Penal  offense,    (See  Crime.) 
Penalty.    (See  Crime.) 

Perishable  property ;  provisions  for  sale  of 18         1014 

Petitions,  when,  where,  and  how  filed  under  the  limited 

liability  act,  and  provisions  thereunder 54-57    1024-26 

Petitory  suits,  nature  of  process  in 20         1014 

Pilotage,  suits  for,  how  prosecuted 14         1013 

Possessory  suits,  nature  of  process  in 20         1014 

Practice,  pj-ovisions  for,  when  not  provided  for  by  these  rules       46         1021 
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Proceeds  of  property  sold  under  decree,  disposition  of 41         1020 

disposition  of  moneys  i-esulting  from  proceeds  of 

sale  after  payment  into  court 43         1030 

proceedings  by  intervener  respecting  claim  for  de- 
livery to  him  of 43         1030 

Process,  when  mesne  process  to  issue  from  district  court. . .  1  1010 

by  whom  served 1  1010 

in  what  mesne  process  consists  in  suits  in  personam         2  1010 

nature  of,  and  how  and  by  whom  served  in  suits  in 

rem 9         1013 

process  in  petitory  and  possessory  suits 
between  part  owners  and  adverse  pro- 
prietors         20         1014 

effect  of  defendant  omitling  or  refusing  to  answer 

libel  on  return  day  of  process,  etc 39         1017 

provisions  for    compulsory  process  in  personam, 
against  garnishee  in  cases  of  foreign  attachment       37         1019 

Proofof  claims  (see  Claims) 55         1025 

Records  on  appeals  from  district  to  circuit  courts,  what  to 

contain  and  what  not  to  contain 53         1023 

Reference,  provisions  as  to  reference  by  court  to  commis- 
sioners.         43.         1020 

Registry  of  court,  proceeds  of  sale  of  property  under  decree 

tobepaid  inta..... 41  1020 

disposition  of  moneys  after  they  have  so 

been  paid  into 43         1020 

proceedings  by  intervenor  respecting 
claim  for  delivery  to  him  of  proceeds 

in,  etc 43         1020 

Rehearing,  provisions  as  to  same  when  decree  has  been  en- 
tered against  defendant  by  default 40 

Repairs,  suits  founded  on  hypothecation  by  master  for 
moneys  taken  up  in  foreign  port  for  supplies,  repairs,  etc., 

how  prosecuted ^'^         1"^^ 

Return-day,  effect  of  defendant  omitting  or  refusing  to  an- 
swer libel  on  return-day,  etc 39         1017 

Return  of  arrest , ;  •  •  ^         ^'^^^ 

Revenue,  contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navigation, 

or  other  laws  of  the  United  States 23 

Sale  of  perishable  articles,  etc.,  provisions  for. 10 

proceedings  as  to  sale  of  ship  when  arrested  in  suits  in 

11         1013 

retn  ..••.••.•....■....".■•""■•*■'■'''■''"'" 

of  property ;  by  whom  made,  and  disposition  of  proceeds       41         1020 
disposition  of  moneys  resulting  from  proceeds  of  sale, 

after  payment  into  court 42         10  0 

Salvage,  suits  for,  how  prosecuted. 
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Rule.     Page. 
Salvage,  attachment  against  party  having  possession  of 
freight  or  other  proceeds  of  property  attached  in 

proceedings  ira  j'em  in  salvage  cases 38         1019 

Scandal,  provisions  for  exceptions  to,  in  libel,  etc 38         1018 

Security,  provisions  for,  in  petitory  and  possessory  suits. ...        20         1014 
as  to  security  to  be  given  by  respondent 

in  cross-libel 53         1024 

Seizures,  contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navigation, 

or  other  laws  of  the  United  States 23         1014 

Service  of  warrant  of  arrest  against  ship,  etc.,  in  suits  in 

rem,  how  and  by  whom  made 9         1013 

Ship,  proceedings  when  ship  is  arrested  in  suits  in  rem. ....        11         1013 

against,  in  rem  by  materialmen 13         1013 

for  mariners'  wages. ....        13         1013 

suits  for  pilotage  against. 14         1013 

collision  against 15         1013 

against,  how  brought  when  founded  upon  a  mere 
maritime  hypothecation  of  master  for  moneys 

in  a  foreign  port  for  supplies,  repairs,  etc 17         1013 

arrest  of,  in  petitory  and  possessory  suits,  provisions  for       30         1014 
Stipulation.    (See  also  Bonds.) 

by  defendant  in  case  of  libel  in  personam,  pro- 
visions for 35         1016 

provisions  as  to  stipulation  by  claimant  of  prop- 
erty in  suits  in  rem 26         1016 

to  be  given  by  intervener  in  suits  in  rem;  pro- 
visions respecting  same 34         1018 

when  given  by  intervener,  or  appeal,  or  on 
appeal,  or  on  any  other  maritime  or  admi- 
ralty proceedings,  how  to  be  given 35         1018 

Suits  in.  persojiam,  nature  of  process  in 3         1010 

provisions  fbr  tailing  bail  where  a  simple 
warrant  of  arrest  issues,  and  proceed- 
ings are  to  be  taken  on  the  bond  or 

stipulation  given 3         1010 

dissolving  attachment  in  suits  in  per- 
sonam    4         1011 

when  and  how  bail  may  be  reduced 6         1011 

new  sureties  may  be  required  on  bail 

bond 6         1011 

amount  for  which  warrant  of  arrest  may 

issue ^ 7         1011 

suits  for  pilotage,  against  whom  brought        14         1013 
against  master  or  owner  for  damages  by 

collision,  how  prosecuted 15         1013 

suits  for  assault  or  beating  on  the  high 
seas  in  personam  only 16         1013 
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buits  in  personam,  ho-rt^  brought  when  founded  upon  a  mere 
maritime  hypothecation  of  master  for 
moneys  in  a  foreign  port  for  supplies, 

repairs,  etc 17  1013 

provisions  in  suits  on  bottomry  bonds. .        18         1014 

suits  for  salvage,  how  prosecuted 19         1014 

provisions  for  stipulation  on  part  of  the 

defendant's  sureties 35         10I6 

when  bail  is  to  be  taken  by  marshal 

where  simple  warrant  of  arrest  issues       47         1031 
imprisonment  for  debt  abolished  in  cer- 
tain casea 47         1031 

answer  not  to  be  verified  where  amount 

in  dispute  does  not  exceed  $50 48         1031 

provisions  as  to  proceedings  by  claim- 
ant of  vessel  or  respondent  proceeded 
against  in  personam  against  any  other 
vessel  contributing  to  same  collision . .        59         1036 
Suits  in  rem,  proceedings  when  tackle,  sails,  apparel,  etc., 

are  in  possession  or  custody  of  third  person         8         1011 
nature  of  process,  and  how  served,  and  by 

■whom 9         1012 

proceedings  when  ship  is  arrested  in  suits  in 

rem 11         1013 

in  suits  against  master  or  owner, 

by  materialmen 13         1013 

for  mariner's  wages 13         1013 

against  ship,  etc.,  for  pilotage 14         1013 

for  damages  by  collision,  how  prosecuted 15         1013 

how  brought  when  founded  upon  a  mere  mari- 
time hypothecation  of  moneys  in  a  foreign 

port  for  supplies,  repairs,  etc 17         1013 

provisions  for  suits  on  bottomry  bonds 18         1014 

for  salvage,  how  prosecuted 19         1014 

how  party  claiming  property    shall    verify 

claim 36  1016 

third  party  is  permitted  to  intervene. .        34         1018 
provisions  where  freight  or  other  proceeds  at- 
tached are  in  the  hands  or  possession  of  any 

party 38         1019 

answer  not  to  be  verified  where  amount  in 

dispute  does  not  exceed  $50 48         1031 

Supplies,  suits  founded  on  hypothecation  of  master  for 
moneys  taken  up  in  foreign  port  for  supplies,  etc.,  how 

prosecuted 17         1013 

Sureties,  provisions  for  stipulation  by  defendant  with  sure- 
ties in  case  of  libel  in  personam 25         1016 

on  a  stipulation  to  be  given  by  intervener  in  suits 
in  rem 34         1018 
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Surplusage,  provisions  for  exceptions  to  libel,  etc.,  for 36  1018 

Time  for  taking  appeal  from  district  to  circuit  courts 45  1021 

rehearing  after  decree  entered  against  defendant 

for  default 40  101» 

amending  libel  where  answer  alleges  new  facts. . .        51  1032 
United  States,  contents  of  informations  and  libels  of  infor- 
mation upon  seizures  for  any  breach  of  the  revenue,  navi- 
gation, or  other  laws  of  the  United  States . . .- 22  1014 

Wages  (see  Mariner's  Wages) 13-38  1013-19 

Warrant  (see  Arrest  and  Attachment) 7-9  1011-12 

Writ  of  execution  (see  Execution) 3-4-21  1010 

1011,1014 
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Acts  of  congress,  to  be  specified  in  petition 15  1031 

Administrators,  appointment  of 25, 26  1034 

Advancement  of  cases,  placing  upon  calendar 75  1049 

Agent,  may  verify  petition 10  1039 

Amendment  to  petition,  form  of 34  1034 

when  may  be  required 23  1034 

Appeals,  application  for 94  1056 

Attorneys,  admission  of,  etc 6,  7,  8,  9, 10,  11, 12,  13  1028-30 

Brief,  of  claimants 69  1045 

ofdefendants 71  1046 

form  of. 70-73  '  1046 

Calendar,  entering  cases  upon 73  1047 

neglected  cases 74  1049 

advancement  of  cases 75  1049 

Clerk's  office,  office  hours,  duties,  etc 1,  2,  3,  4,  5  1088 

Commissioners,  duties  and  fees  of 52-58  1040-43 

Congressional  and  departmental  cases,  petition,  form  of,  etc.        14  1030 

filingof  petition 20,  21,  22  1033 

petition  in  stores  and  supplies  cases 19  1033 

requirements  before  submission 77-78  1049 

depositions  and  evidence 39-63  1037-44 

new  trials 89-93  1054^55 

Contracts,  how  stated  in  petition 16  1031 

Counsel,  may  be  heard 13  1030 

Death  of  claimant,  dismissal  of  case  on 87  1054 

Demurrer,  filing  of 37  1035 

proceedings  under 38-29  1035 

disposition  of 73  1047 

Department  cases.    (See  Congressional.) 

Depositions,  before  whom  taken. 35  1036 

on  written  interrogatories 39-40  1039 

on  oral  examination 41,  43,  43,  44,  45,  46,  47  1038-39 

on  merits,  in  cases  pending  on  loyalty 48  1039 

before  claims  commission 49,  50,  51  1039-40 

general  provisions 52.  53,  54,  55,  56, 57,  58,  59  1040-43 

examination  of  claimant  under  R.  S.  1080 68  1043 

Discontinuances,  provisions  for. 86  1053 

Docket,  motions,  etc.,  on  law 73  1047 

remand  of  oases  to. 81  1053 
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Evidence,  depositions 35-59  1036-43 

certified  from  departments CO,  61,  63  1043 

depositions  before  claims  commission 4C,  50,  51  1039-40 

examination  of  claimant  under  R  S.  lOSO 68  1045 

Examination  of  papers,  application  for 95  1056 

Extension  of  time,  time  may  be  extended 98  1051 

Executive  departments,  regulations  of,  to  be  specified  in 

petition 15  1031 

Executor,  appointment  of. 25-26  1034 

Fees,  of  witnesses 38  1037 

of  commissioners 56,  57,  58  1041-42 

of  attorneys,  Indian  cases 79  1050 

Filing  of  papers,  indorsement  of,  etc 97  1050 

Findings  of  fact,  requests  for 69,  70,  71,  73  1045-46 

Fraud,  plea  of 31  1035 

French  spoliations,  petition 18  1032 

statement  of  facts -. 80  1050 

Guardian,  appointment  of. 25  1034 

Indian  depredations,  petition 14,17  1030-81 

attorneys  for  Indians 11  1029 

election  not  to  reopen 78  1049 

statement  as  to  attorneys'  fees 79  1050 

Law  calendar,  motions,  etc 73  1047 

Law  docket,  motions  and  demurrers  on 73  1047. 

Limitation,  general  provisions 83,  83,  84,  85  1055 

Loyalty,  depositions  on  merits  in  cases  pending  on 48  1039 

requirements  before  submission  on 78  1049 

Motions,  general  provisions 33  1036 

to  amend  petition 24  1034 

to  substitute  administrator,  etc 26  1034 

for  new  trial .'..  90,91,93,  93  1054-55 

disposition  of 73  1047 

to  remand 81  1053 

Neglected  cases,  placing  upon  calendar 74  1049 

New  trial,  when  not  granted 89  1054 

grounds  for 90  1054 

form  of  motion 91,  93,  93  1055 

motions  for,  when  to  be  accompanied  by  affidavit 93  1055 

Notice,  general  provisions 88  1054 

of  intention  to  use  depositions  before  claims  commission  51  1040 

to  dismiss  on  death  of  claimant 87  1054 

of  intention  to  set  case  for  trial  on  failure  to  file  petition  32  1033 

Notice  book,  entry  of  oases  upon 73  1047 

Oral  argument  of  cases 

Orders,  to  be  in  writing  or  directed  from  bench 96  1065 

Original  papers,  production  of 63  1044 

Papers  on  file,  examination  and  withdrawal  of 95  1056 

use  of,  in  other  cases 63  1043 
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Petition,  general  provisions 14,  15,  16    1030-31 

imperfect  petition 23  1034 

bill  of  particulars  may  be  required 23  1031 

amendment  to 24  1034 

in  Indian  depredation  cases 17  1031 

in  French  spoliation  cases 18  1033 

in  stores  and  supplies  cases 19  1033 

filing  of,  in  departmental  and  congressional  cases. .  .20,  21,  33  1033 

averments  as  to  limitation 82,  83,  84,  85  1053 

Pleadings,  by  whom  to  be  signed 9  1029 

time  of  filing 27  1035 

proceedings  on  demurrer 38, 39  1035 

replication    ^ 30  1035 

plea  of  fraud 31  10^5 

general  traverse  33  1035 

Power  of  attorney,  to  attorney  in  fact  to  file  suit 6  1038 

to  attorney  at  law  or  other  agent  to  verify  petition ....        30  1039 

Printing,  general  provisions 64,  65,  66,  67,  68    1044-45 

Records,  printed  record  to  be  kept  in  book  form 77  1049 

reference  to 70,  73  1046 

Remanded  cases,  motion  to  remand 81  1053 

Replication,  to  set-oflf  or  counter-claim 30  1035 

Requests  for  finding  of  fact,  general  provisions 69,  70,  71,  73    1045-46 

Setofif,  when  pleaded 82  1035 

when  considered  as  admitted 30  1035 

Stores  and  supplies,  petition  in  cases  for 19  1033 

Submission  of  cases,  on  written  stipulation 76  1049 

Testimony.     (See  Depositions.) 

Time,  extension  of,  in  rules 98  1057 

computation,  in  notice 88  1054 

Trials  and  other  proceedings,  assignment  for  trial 76  1049 

requirements  before  submission 78  1049 

printed  record 77  1049 

(See  General  Order  of  December  5,  1898.) 

Withdrawal  of  papers,  to  be  upon  motion 95  1057 

Witnesses,  examination  and  fees  of,  etc 34,  35,  36,  37, 38    1036-36 

Written  interrogatories,  depositions  on 39, 40  1087 


lOEX  TO  RULES  OF  THE  CIRCUIT  COURT  OF 
APPEALS-APPENDIX  IIL 


Additional  rules  adopted —  Ride. 

in  second  circuit ^ 35, 36 

in  fourtli  circuit 35 

in  fifth  circuit 35-37 

in  sixth  circuit 35-37 

in  seventh  circuit. , .  33,  34 

in  eighth  circuit 35 

in  ninth  circuit 35-37 

Adjournment,  by  judge  or  clerk. 4 

Admiralty  rules  adopted  in  second  circuit 1-19 

apo!:tles,  what  to  contain 4 

appeals , 1 

Appearance 16-23 

Argument 22 

oral , 25 

Assignment  of  cases 35 

of  errors,  when  none . . .- 24 

of  errors  required 11 

of  judges,  fifth  circuit. 36 

Attorneys 7 

Bail,  eighth  circuit. 35 

fifth  circuit '. 37 

Bill  of  exceptions 10 

Bonds,  supersedeas  and  costs 13 

Briefs,  regulations  concerning -j 

in  admiralty 15 

Calendar,  call  and  order •! 

(37 

■Certification  of  fees  16 

Certiorari 14 

Clerk's  office. 5 

report  of. 33 

■Copies  of  records  and  briefs  preserved  37 

Costs 31 

printing  record 23 

524 
25 

Court,  name  of 1 

terms  of 3 


Page. 

1109-17 

1109-10 

1110 

1110-12 

11-12-14 

1114-15 

1115-17 

1066 

1117-22 

1118 

1117 

1076-82 

1082 

1098 

1110 

1095 

1071 

1110 

1068 

1115 

1111 

1071 

1072 

1095 

1099 

1121 

1082 

1113 

1076 

1073 

1067 

,     1114 

1100-01 

1104 

1084-95 

1095-98 

1098-99 

1064 

1064-66 


INDEX   TO    EULES    OF    CIKOUIT   OOTTET    OF    APPEA.L8.  1407 

^  Rule.      Page. 

Criminal  cases,  writs  of  error  in,  second  circuit  35  1109-10 

in  fifth  circuit , 87  mx 

bond  and  writ,  form  of 37  llU-ls 

Damages 30  1103 

Death  of  party. 19  1079-81 

Diminution  of  record 18  1079 

Dismissal,  failing  to  file  brief 24  1095-98 

'       failing  to  print  record 23  1084-94 

no  appearance  of  party 32  1082-84 

by  agreement 20  1081 

on  second  call  at  second  term 17  1077-68 

Docket,  cases  how  entered  on 17  1077-78 

Docketing  cases « 16  1076 

Errors,  assignment  of , 11  1071 

iEvidence,  objections  to  in  record 12  1072 

Exceptions,  bill  of  10  1071 

Exhibits,  models,  etc. 34  1108 

Forms 37  1111-12 

Hearing,  assignments 85  1115-16 

Interest 30  1103-04 

Mandate 33  1106-08 

Marshal  and  other  officers 6  1067-68 

Models,  diagrams,  etc 34  1108-09 

Motions,  requirements  and  procedure  on 31  1081-83 

for  certiorari 18  1079 

Opinions  of  court  filed  and  recorded 38  1101-03 

Orders,  when  no  quorum 4  1066-67 

Party,  death  of 19  1079-80 

Practice,  same  as  supreme  court,  when 8  1071 

Printing  record .' »3  1084^94 

Prisoners,  their  custody 33  1108 

Process 9  1071 

Quorum 4  1066-67 

Records H  16  1074-77 

printing 33  1084r-94 

costof 23  1084-94 

original  not  withdrawn 5  1067 

form  of  printed 26  1099 

Kehearing,  regulations  concerning 29  1103-03 

Return  of  writ  of  error 14  1072-76 

Sealofcourt 2  1064 

Supersedeas,  honi  tor 13  1073 

Translations 15  1076 

Writof  error 14  1073-76 

in  criminal  cases  (additional) 1109-15 


lOEX  TO   ENGLISH  ORDERS  O   CHANCERY- 
APPENDIX  IV. 


Beferences  are  to  pages. 

Orders  April  3, 1838,  as  amended  November  23, 1831 1129-47 

Orders  December  31, 1833 1147-60 

Orders  May  9, 1839 : 1181-63 

Orders  May  10, 1839 1163-76 

Orders  August  26, 1841 1176-88 


INDEX  TO  FORMS  IN  EQUITY -APPENDIX  V. 


Beferences  are  to  pages. 
Answer,  1193-1197. 
Appeal,  petition  for,  1273. 
Bill  in  equity,  1189-1193,  1198-1331. 1245-1253. 

ancillary,  1349-1352.  * 

creditor's,  1217-1231. 

foreclosure,  1205, 1345. 

to  enjoin  infringement  of  patent,  1189, 1198. 

to  enjoin  infringement  of  a  trade-mark,  1264 
Bond,  of  receiver,  1236. 

writ  of  error  on  appeal,  1373.      ' 
Certified  question,  1385-1390. 
Certiorari,  petition  for,  1277. 

writ  of,  1285. 
Citation  on  appeal  and  error,  1374  1875. 
Demurrers,  1355-1358. 

final  decree  on,  1358. 
Intervention,  petition  of,  1337. 

order  allowing,  1243. 
Order,  appointing  receiver,  1333. 

on  demurrer,  1358. 

allowing  intervention,  1243. 

for  substituted  service,  1253-1355. 

granting  certificates  for  records  in  the  departments  at  Washington,  1292. 
Original  bill  in  nature  of  a  supplemental  bill,  1259. 
Notice  to  creditors,  1244 
Petition,  for  certiorari,  1277. 

for  certificate  for  records  in  the  departments  at  Washington,  1390. 

for  appeal,  1373. 
Plea  in  bar,  1263. 
Receiver,  bond  of,  1336. 

order  appointing,  1333, 
Replication,  1373. 
Subpoena,  1292. 
Writ  of  certiorari,  1385. 
Writ  of  error,  to  state  court,  1275. 

federal  court,  1276. 


